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PREFACE. 


Inteeiob  Dkpabthent, 

Washington^  P.  C,  January  31,  1888. 

This  volame  of  DecUions,  based  upon  pensiou  claims  that  Lave  come 
before  the  Secretary  of  the  Interior  on  appeal  from  the  adverse  action 
of  the  Commissioner  of  Pensions,  is  prepared  "with  a  view  to  establisb* 
ing  aline  of  consistent  precedents  in  departmental  rulings  appertaining 
to  the  several  classifications  of  pension  claims,  and,  also,  to  defining, 
by  carefal  application,  the  various  statutory  provisions  relating  to  sncb 
claims.  It  is  believed  that  the  volume  will  possess  a  perpetual  value 
alike  to  claimants,  to  attorneys,  and  to  the  Depsirtment  for  future  refer- 
ence and  guidance. 

In  conjunction  with  the  Decisions,  the  pension  laws  now  in  force  are 
presented  in  this  volume,  accompanied  by  a  suitable  index,  for  the  con- 
venience of  all  persons  who  ma^^  be  interested  in  the  investigation  or  in 
the  consideration  of  the  enactments  of  Congress  that  are  applicable 
now  to  pension  claims. 

David  L.  Hawkins, 

Assistant  Secretary. 
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RELATING  TO 


PENSIONS. 


sphcial  act-might  to  arrears. 
Edwin  E.  Tuckek. 

Section  4715  of  the  Bcvisod  Statates  is  rcstrictod  to  such  poDsions  as  aro  granted 
nnder  the  general  law,  and  has  no  application  to  a  pension  granted  by  special 
act. 

The  effect  of  a  special  act  granting  a  pension  is  to  cut  off  the  pensioner  from  all  claim 
to  arrears,  or  to  any  other  additional  sam  than  that  expressly  provided  for  in 
snch  special  act. 

The  decision  in  case  of  Charles  Lynch  overrnled. 

Assistant  Secretary  Jenks  to  the  Commissioner  of  PensionSj  February  6, 

1880. 

Herewith  are  returned  the  papers  which  accompanied  your  reports 
of  May  5, 1885,  and  January  8,  J886,  on  the  appeal  of  Edwin  E.  Tucker, 
taken  from  the  action  of  your  office  rejecting  his  claim  for  pension  from 
the  date  of  his  discharge  to  March  3,  3873,  certificate  No.  123,642. 

It  appears  that  on  the  12th  of  July,  1865,  Mr.  Tucker  filed  an  appli- 
cation for  pension  on  account  of  disability  from  disease  of  his  left  knee 
joint,  alleged  to  have  resulted  from  aninjury  received  while  a  private  in 
Company  "  P,"  of  the  2d  Begiment  of  Maryland  Volunteers.  This  claim 
was  rejected  by  your  office  on  the  ground  that  the  disease  of  the  knee 
resulted  from  an  injury  received  before  enlistment.  Mr.  Tucker  applied 
to  Congress  and  by  an  act  approved  March  3, 1873,  he  was  granted  a 
pension  subject  to  the  provisions  and  limitations  of  the  general  law  to 
take  eficct  from  the  passage  of  the  special  act. 

In  your  last  report  Acting  Commissioner  McLean  states :  "  In  the 
view  of  this  office,  claimant  having  gone  to  Congress  and  by  that 
authority  having  had  his  claim  determined  and  the  date  of  commence- 
ment of  the  pension  specifically  fixed,  the  jurisdiction  of  the  Commissionet 
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over  this  claim,  so  far  as  relates  to  any  action  wbicli  would  affect  tlic 
date  of  commencement  has  been  removed,  and  ho  can  take  no  actioD. 
Therefore,  an  expression  of  my  opinion  as  to  suflQciency  or  insufficiency 
of  the  testimony  liled  is  unnecessary." 

The  reason  ^ivcn  for  ri\jecti«g  appellant's  claim  presents  for  determi- 
nation the  single  question  as  to  whether  or  not  appellant  has  a  right  to 
surrender  his  pension  certiUcate,  and  all  ri^ht  to  pension  thereunder, 
given  by  virtue  of  the  special  act,  and  take  in  lieu  thereof  such  pension 
as  he  nmy  be  entitled  to  under  the  general  law. 

The  question  involves  the  construction  which  should  be  given  to 
section  20  qf  the  act  of  March  3, 1873,  entitled  "  an  act  to  revise,  con- 
solidate, and  amend  the  laws  relating  to  pension,"  and  of  section  5,  act 
of  July  25,  ]882.  Said  section  20  is  now  section  4715  11.  S.,  and  is  as 
follows : 

^'  That  nothing  in  this  act  shall  bo  so  construed  as  to  allow  more  tbau 
one  pensiou  at  the  same  time  to  the  same  person  or  to  persons  entitled 
jointly,  but  any  i)ensioner  who  shall  so  elect  may  surrender  his  or  her 
certificate,  and  receive  in  lieu  thereof  a  certificate  for  any  other  pension 
to  which  he  or  she  would  have  been  entitled  had  not  the  surrendered 
certificate  been  issued  ;  provided,  that  all  payments  previously  made  for 
any  period  covered  by  the  new  certificate  shall  bo  deducted  from  the 
amount  allowed  by  said  certificate." 

The  legislation  of  the  country  prior  to  the  passage  of  this  act,  and 
tending  to  throw  light  on  the  legislative  will  as  expressed  in  said  section 
is  as  follows  : 

The  act  of  June  3,  1858,  to  continue  half-pay  to  certain  widoNvs  and 
orphans  contained  a  proviso — *'That  this  act  shall  not  be  construed  to 
apply  to  or  embrace  the  case  of  any  person  or  persons  now  receiving  a 
pension  for  life." 

Section  1,  act  of  July  14,  18G2,  provides  that  "all  commissioned  ofiB- 
cers,  of  either  service  (either  army  or  navy),  shall  receive  such  and  only 
such  pension  as  is  herein  provided  for  the  rank  in  which  they  hold  com- 
missions." 

Section  3  of  the  same  act  granting  pensiou  to  dependent  relatives 
contains  the  following  provisos:  "That  if  such  mother  shall  herself  be 
in  receipt  of  a  pension  as  a  widow,  in  virtue  of  the  provisions  of  the 
^econd  section  of  this  act,  in  that  case  no  pensiou  or  allowance  shall  be 
granted  to  her  on  account  of  her  son,  unless  she  gives  up  the  other 
pension  or  allowance." 

And  provided  further  y  "That  nothing  herein  shall  be  so  construed  as 
to  entitle  the  mother  of  an  officer  or  other  person  dying,  as  aforesaid,  to 
more  than  one  pension  at  the  same  time  under  the  provisions  of  thi^j 
act." 

Section  10,  same  act,  which  grants  pension  to  certain  persons  uot 
regularly  mustered,  serving  on  gunboats,  etc.,  contains  the  proviso  "  that 
DO  person  receiving  pensiou  or  bounty  under  the  provisions  of  this  act 
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shall  receive  either  pension  or  bounty  for  any  other  service  in  the  pres- 
ent war." 

'Jlie  act  of  June  C,  18CG,  section  13,  provides  '•  that  nothing  in  this  or 

any  other  act  shall  be  so  construed  as to  entitle  a  person 

to  receive  more  than  one  pension  at  the  same  time." 

The  act  of  July  25,  18GG,  contains  the  proviso  '<  tbat  in  no  case  shall 
more  than  one  pcLsion  be  alloNvcd  to  the  same  person." 

The  act  of  February  14, 1S71,  granting  pensions  to  certain  soldiers 
and  sailors  of  the  war  of  1812,  and  to  the  widows  of  such  as  were  dead, 
provides:  '' Section  2.  That  this  act  shall  not  apply  to  any  person  who 
is  receiving  a  pension  of  eight  dollars  or  more  per  month  nor  to  any 
receiving  a  pension  less  than  eight  dollars  per  month,  except  for  the 
difference  between  the  pension  now  received  and  eight  dollsirs  per 
month." 

The  ads  above  quoted  contain  all  the  legislation  of  the  country  of  a 
kindred  nature  to,  or  which  throws  any  light  upon,  section  20  of  the  act 
of  March  3, 1873. 

It  will  be  perceived  tliat  since  1858,  guards  have  been  provided  in 
order  to  prevent  the  granting  of  two  pensions  to  the  same  person  under 
the  general  pension  laws,  and  that  without  such  guards  two  or  more 
pensions  might  have  been  so  granted  without  violating  the  language  of 
the  various  htatutes  on  the  subject.  Such  double  pensions  could  have 
been  granted  under  a  literal  construction  of  the  law  to  the  same  i>erson 
for  services  in  two  different  wars,  or  in  two  different  kinds  of  service  in 
the  same  war;  also  to  the  same  person  in  two  different  rights.  Such 
cases  will  suggest  themselves  to  persons  familiar  with  the  pension  laws. 
It  will  also  be  noticed  that  in  but  one  case  (that  of  a  mother  of  one 
soldier  and  the  widow  of  another,  jirovided  for  in  section  3,  act  of  March, 
1862),  is  there  any  provision  made  for  the  surrender  of  one  pension  and 
electing  another. 

Certain  cases  of  hardship,  however,  became  apparent  under  the  laws 
prohibiting  two  pensions  to  the  same  person,  and  making  no  provision 
(except  in  the  case  just  noticed),  for  one  being  relinquished  and  another 
taken  by  a  person  entitled  to  either. 

As,  for  instance,  in  the  case  of  a  widowed  mother  whose  two  only  sons 
on  whom  she  was  dependent  for  support,  were  in  the  army — one  a  private 
soldier,  and  the  other  an  officer  with  the  rank  of  colonel.  Ilere  we  will 
suppose  the  flrst  is  killed  in  the  service,  and  the  mother  applies  for  and 
obtains  a  pension  of  eight  dollars  a  month,  as  being  in  part  dependent  on 
him  for  support.  Afterward  the  second  son,  on  whom  r.he  is  still,  in  part, 
dependent,  dies  of  disease  contracted  in  the  army;  she  is  now,  as  mother 
of  the  oflBcer,  entitled  to  a  pension  of  thirty  dollars  a  month.  But  she 
is  already  drawing  one  pension,  and  the  law  prohibiting  two  pensions  to 
the  same  person;  and  there  being  no  provision  for  the  surreud^t  ot  Viftx 
eightdollar  certificate^  and  taking  instead  one  of  l\i\tly  doVW^^^^V^ 
forc^^  to  content  herself  with  the  smaller  peusiou. 
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The  woman  in  sach  a  case  would  probably  feel  herself  justly  entitled 
to  both  pensions,  bnt  if  she  cannot  have  both  she  would  certainly  think 
it  a  great  hardship  to  be  deprived  of  the  privilege  of  asserting  her  right 
to  the  higher  pension.  Many  cases  would  naturally  arise  under  the  law 
as  it  existed  prior  to  1873,  where  the  moral  right  to  a  higher  pension  was 
equally  as  clear  as  the  one  given  as  an  illustration,  and  hence  the  pro- 
visions of  the  law  to  meet  all  such  cases,  and  which  provision  first  ap- 
peared in  the  act  first  quoted. 

These  defects  in  the  general  j^ension  law  afforded  ample  reason  for  tho 
new  provision  engrafted  on  that  law  in  1873.  The  evils  arising  under 
the  administration  of  that  law  were  alone  those  it  was  intended  to  remedy, 
and  there  is  no  probability,  none  certainly  discernible  in  the  act  itself, 
or  iu  previous  legislation,  that  any  idea  entered  the  legislative  mind  in 
its  passage  other  than  the  remedying  of  those  evils.  Therefore,  in  using 
the  phrase  ^'any  pensioner,"  Congress  could  only  have  meant  any  pen- 
sioner under  the  general  law.  Pensioners  under  special  acts  were 
entirely  foreign  to  the  matter  under  consideration,  and  cannot  be  sup- 
posed to  have  been  considered  in  connection  with  said  provision  of  tbo 
law,  (it  seems  to  me),  without  doing  violence  to  sound  reason.  In  my 
opinion  section  4715  B.  S.,  has  no  application  to  a  pension  granted  by 
a  special  act — an  entirely  separate  and  independent  law — ^but  that  it  is 
restricted  to  such  pensions,  and  to  such  only,  as  are  or  may  be  granted 
under  the  general  law;  and  that  the  effect  of  a  special  act  granting  a 
pension  is  to  cut  off  the  pensioner  from  all  claim  to  arrears,  or  to  any 
other  additional  sum  of  money  of  whatever  character  other  than,  or  in 
addition  to,  that  expressly  provided  for  iu  such  special  act. 

This  opiuion  is  strengtheoed  by  section  5,  act  July  25, 1883,  which 
provides:  "That  no  person  who  is  now  receiving  or  shall  hereafter 
receive  a  ])eusion  under  a  special  act  shall  be  entitled  to  receive  iu  addi- 
tion thereto  a  pension  under  tho  general  law,  unless  the  special  act 
expressly  states  'that  the  pension  granted  thereby  is  in  addition  to  the 
pension  which  said  person  is  entitled  to  receive  under  the  general  law.'" 

If  the  appellant  were  allowed  $1,500  as  arrears  of  pension  or  otherwise, 
under  the  general  law,  would  that  not  be  granting  him  pension,  or  a 
pension,  in  addition  to  that  granted  by  the  special  act,  the  very  thing 
prohibited  by  the  section  quoted  I 

The  genius  of  our  institutions  and  the  policy  of  our  laws  is  to  limit, 
so  far  as  it  can  conveniently  bo  done,  all  discretion  on  the  part  of  execn- 
tive  oflBcers  in  drawing  money  from  the  public  treasury,  and  when  the 
law-making  power  has  by  a  special  act  granted  a  pension  to  a  particular 
person  the  presumption  is  that  the  act  measures  the  full  bounty  intended 
to  be  conferred  on  that  person  by  way  of  pension,  and  that  no  additional 
amount  whatever  should  bo  granted  him  under  the  general  law,  unless 
expressly  provided  for  under  and  by  the  special  act. 

The  practice  of  this  Department  since  August  28,  lvS73,  has  recog- 
Dized  the  right  of  a  i)ensioner  under  a  special  act  to  surrender  his  pen- 1 
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sion  certificate  issued  thereunder  and  take  in  lieu  thereof  one  under  the 
general  law,  and  this  is  apparently  the  first  time  that  the  correctness 
of  the  practice  has  been  questioned.  It  is  tbe  first  time  that  the  proper 
construction  of  section  4715  E.  S.,  on  this  point,  seems  to  have  been 
brought  sharply  to  the  attention  of  this  Department. 

At  the  date  given  above  it  was  decided  in  the  case  of  Charles  Lyiidi, 
certificate  Ko.  124,364,  that  a  pensioner  under  a  special  act  might  elect 
to  take  in  lieu  thereof  under  the  general  law.  Because  an  error  has 
prevailed  for  twelve  years,  however,  is  no  safiiciont  reason  for  perpetu- 
ating it  indefinitely,  and  until  it  becomes  hoary  and  venerable  with  age. 
Title  to  pensions  granted  umler  the  former  practice  arc  not  necessarily 
disturbed,  and  no  injustice  is  done  appellant  in  refusing  him  what  the 
law  does  not  grant.  Because  it  has  been  done  in  other  cases  is  no  suffi- 
cient reason  why  it  should  be  done  in  his  case. 

The  dedsion  in  the  case  of  Lynch  is  overruled,  and  your  action  in  re- 
versing the  practice  which  you  found  prevailing  in  the  Pension  Office, 
in  like  cases,  and  in  more  strictly  limiting  the  power  of  the  Commis- 
sioner of  Pensions  and  the  Secretary  of  the  Interior  in  disbursing  the 
public  funds,  is  fully  concurred  in  by  this  Department. 


LINE  OF  DUTY— INJURY  RECEIVED  IN  PLAY. 

William  M.  Ammerman. 

Tho  proximate  cause  of  tho  iojnry  must  portaiu  to,  and  have  a  direct  connection  with 
servico  and  lino  of  duty  in  order  to  give  titlo  to  pension. 

Asnistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  June  25, 

1886. 

Herewith  are  returned  the  papers  in  the  original  invalid  claim  for  pen- 
sion No.  320,978,  filed  IS'ovember  17, 1879,  by  William  M.  Ammerman 
of  Co.  K,  86th  Ohio  Vols. 

Appellant  alleges  that  on  or  about  September  1, 1863,  while  standing 
in  front  of  his  tent,  certain  of  his  comrades  being  e  ngaged  in  play  among 
themselves,  one  of  them  kneeled  down  be  hind  him,  and  another  standing 
in  front  pushed  him  over  the  one  kneeling,  and  that  he  was  thrown  on 
his  bead  and  shoulders,  producing  a  fracture  of  the  left  clavicle  and 
acromion  process ;  and  further  that  he  was  not  engaged  in  the  play. 

The  facts  are  admitted  as  alleged,  and  the  claim  stands  rejected  on 
tho  ground  that  the  injury  was  not  received  in  the  service  and  line  of 
duty. 

From  this  rejection  the  appeal  is  taken. 

Like  a  demurrer  to  a  declaration  this  rejection  presents  a  pure  question 
of  law,  and  the  only  question  to  be  determined  is,  do  the  facta  «k&  ^W^^gt'^ 
entitle  the  appellant  to  a  pension  for  such  disability  aa  l\ei  m-a-s  \?&i^x 
under  by  reason  of  said  accidental  injury. 


( 
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The  positiou  takou  by  you  in  your  report  of  the  17th  iustaut,  is,  as 
understood  by  the  Department,  that  injuries  like  tUo  one  allegeil, 
occasioned  by  casualty,  must  be  the  natural  and  probable  result  of  mili- 
tary service;  or,  in  other  words,  the  proximate  cause  of  the  injury  must 
pertain  to,  and  liave  a  direct  connection  with,  service  and  line  of  duty  iu 
order  to  give  title  to  pension.  You  admit  that  in  one  sense  the  claimant 
wns,  at  the  time  of  the  accident,  in  the  service  and  in  line  of  duty,  but 
not  in  a  sense  to  give  title  to  pension  for  injuries  of  the  nature  of  tbe 
one  under  consideration,  an  injury  dependent  npon  causes  entirely 
unconnected  with  military  service  and  line  of  duty.  To  hold  otherwise? 
you  say,  would  make  the  government,  in  the  administration  of  tbe 
pension  laws,  an  insurer  against  every  form  of  peril. 

These  views  accord  with  the  views  of  the  Department  as  to  the  true 
interpretation,  the  intent,  and  meaning,  of  the  pension  laws. 

There  has  been  much  vagueness  of  thought  and  looseness  of  expres- 
sion on  the  subject  under  consideration.  Some  of  this  has  arisen  from 
the  phrase  "in  service  and  line  of  duty"  being  regarded  as  designating 
the  status  of  the  man  instead  of  designating,  as  it  does,  his  pursuit, 
profession,  or  business.  Wounds  and  injuries  producing  disability  or 
death  may  be  incurred  in  the  service  at  a  time  when  the  soldier  is  not 
absent  from  his  confmand,  in  arrest,  in  pursuit  of  private  business  or 
pleasure,  and  when  he  has  bj^  no  negligence  or  misconduct  whatever  put 
himself  outside  of  the  line  of  duty,  and  yet  such  wound  or  injury  not 
have  been  incurred  in  the  line  of  duty.  Any  injur3^  may  be  received  by 
a  soldier  who  is  entirely  blameless,  at  the  same  moment  of  time,  which, 
under  one  set  of  circumstances,  would  be  received  in  the  line  of  duty, 
while  under  another  set  of  circumstances  it  would  not  be  received  in  the 
line  of  duty,  the  cause  producing  the  injury  and  the  connection  of  that 
cause  with  the  military  profession  alone  determining  that  question. 
Numerous  illustrations  of  this  will  suggest  themselves  to  persons  who 
have  given  thought  to  the  question,  and  who  are  familiar  with  the  almost 
infinite  variety  of  circumstances  under  which  disabilities  have  been 
incurred  in  the  military  service.  One  only  will  be  given.  A  commander 
on  the  eve  of  battle  is  asleep  in  his  tent.  A  spy,  who  for  months  has 
been  with  his  forces,  secretly  enters  the  tent  for  the  purpose  of  obtaining 
and  conveying  to  the  enemy  valuable  written  information  as  to  his  plans 
of  battle  and  the  disposition  of  his  forces,  contained  in  orders  to  his 
officers  prepared  to  be  sent  out  at  daylight,  and  which  are  under  his 
pillow.  In  the  attempt  to  secure  the  papers  the  sleeper  is  disturbed  and 
wakes,  and  the  spy  for  his  own  safety,  and  in  order  not  to  be  bafSed  iu 
his  attempt — though  no  such  thing  entered  into  his  original  design — 
strikes  the  officer  with  a  dagger  and  kills  him.  Here  there  can  be  no 
question  but  that  the  soldier  died  iu  line  of  duty,  for  the  death  cause 
was  connected  directly  with  and  was  due  to  the  military  service.  But 
suppose  that  ho  had  been  killed  at  the  same  time  and  under  like  circuni- 
stnnces  by  a  thief  who  was  after  his  pocket-book,  the  death  cause  would 
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men  have  do  councction  wbatever,  directly  or  indirectly,  proximately  or 
remotely,  with  the  military  profession.  His  death  would  not  in  any 
manner  be  due  to  the  service,  nor  would  he  have  died  "in  line  of  duty" 
in  the  sense  in  which  that  phrase  is  used  is  the  pension  laws.  In  one 
sense,  as  you  say,  the  oflQcer  in  the  last  supposed  case  was  in  the  lino  of 
duty,  but  not,  for  the  reasons  just  stated,  in  the  sense  that  p[i  ves  title  to 
pension. 

The  cause  of  disability  or  death  giving  title  to  pension  must  in  some 
manner  pertain  to,  and  have  a  natural  and  logical  connection  with,  the 
military  service  and  to  line  of  duty  in  said  service. 

On  the  admitted  state  of  facts  in  this  case  no  such  connection  can  bo 
discovered.  It  does  not  appear  that  the  disability  for  which  pension  is 
asked  is  in  any  manner  due  to  the  service,  and  the  rejection  of  the  claim 
on  the  ground  that  said  injury  was  not  incurred  in  line  of  duty  is  con- 
curred in  by  the  Department. 


EVIDENCE— OFFICIAL  niXOUDS. 

Isaac  Williamson. 

The  written  entries  and  statements  of  a  piib'ic  ofBcer  in  the  discharge  of  bis  official 
duty  are  attended  with  the  legal  presumption  that  his  duty  therein  was  properly 
performed. 

A  statement  in  the  certificate  for  discbarge  that  the  disability,  on  account  of  which 
the  soldier  was  discharged,  existed  prior  to  enlistment,  not  only  outweighs  the 
Iiresnmption  of  prior  soundness,  or  the  claimant's  allegation  thereto,  but  satlH- 
factorily  establishes  the  fact  stated,  until  the  same  is  clearly  disproved. 

In  case  of  such  adverse  record,  special  cxamiujition  may  be  allowed  on  satisfactory 
showing. 

The  decision  in  the  case  of  Daniel  C.  Ashley  overruled. 

Assistant  Secretary  Uaicldns  to  the  Commissioner  of  PcnsumR^  January  20, 

1SS7. 

Herewith  are  returned  the  papers  in  the  original  invalid  claim  for  pen- 
sion, No.  3i^0,4S3,  filed  November  C,  1870,  by  Isaac  Williamson  of  Co.  E, 
75th  Ohio  Vols. 

It  appears  that  appellant  was  enrolled  iu  .ibove-stated  service  Decem- 
ber 0,  18GI,  and  was  discharged  March  1,  18G3,  on  surgeon's  certificate 
of  disability. 

Appellant  alleges  asthma  and  rheumatism,  contracted  from  exi)osure 
and  fatiguing  marches  in  1803. 

The  certificate  of  disability  upon  which  ho  was  discharged  from  the 
service  bears  the  signature  of  (ho  commanding  officer  of  his  company 
and  the  surgeon  and  commanding  officer  of  his  regiment,  showing  that 
bo  was  affected  with  asthma  and  rheumatisin,  which  existed  previous  to 
lifs  enlistment. 
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The  cluiiji  was  rejected  Juno  20,  18S2,  on  the  prrouud  that  the  allegcil 
disabilities  existed  prior  to  enlistment. 

From  this  action  the  appeal  is  taken. 

Appellant's  attorney,  Mr.  George  E.  Lemon,  of  Washington,  D.  C, 
calls  special  attention  to  the  testimony  of  Dr.  Charles  L.  Wilson,  who,  it 
ai)pears  from  the  roster  of  regimental  surgeons,  was  a  surgeon  of  claim 
ant's  regiment  from  its  organization  lill  after  the  time  of  claimant's  dis- 
charge from  the  service.  Ho  also  cites,  as  warranting  the  allowance  of 
the  claim,  the  decision  rendered  by  Secretary  Teller  on  March  2, 1885, 
in  the  case  of  Daniel  0.  Ashley,  IXo.  434,359,  and  requests  a  careful 
review  of  said  case,  and  to  be  informed  if  it  is  not  to  be  taken  as  a  prece- 
dent in  the  adjudication  of  claims  by  the  Pension  Office. 

The  case  cited  is  directly  in  point,  and  if  the  doctrine  laid  down 
therein  is  accepted  without  qualification  the  claim  should  be  at  once 
allowed,  and  the  claimant  subjected  to  no  further  annoyance  or  loss  of 
time  in  establishing  his  right  to  pension.  This  devolves  on  the  Depart- 
ment the  duty  of  affirming,  overruling,  or  modifying  the  doctrine  laid 
down  in  said  case  as  to  the  weight,  force,  and  effect  to  be  given  to  a 
statement  contained  in  a  surgeon's  certificate  of  disability,  on  which  the 
soldier  was  discharged,  to  the  elSect  that  the  wound,  injury,  or  disease, 
on  account  of  which  he  was  discharged,  existed  prior  to  his  enlistment 
The  Ashley  case  appears  to  have  been  decided  without  *he  advice  or 
concurrence  of  the  board  of  pension  appeals,  and  tho  aecision  is  at 
variance  with  tho  general  doctrine  and  practice  of  the  Pension  Office 
and  of  the  Department  of  the  Interior,  up  to  the  time  it  was  rendered. 
In  that  case  it  was  held  by  Secretary  Teller  that  the  surgeon's  certili 
cate  of  disability  on  which  a  soldier  was  discharged  "is  not  a  record, 
not  evidence  of  a  high  order,  nor  entitled  to  great  weight,"  and  that  it 
"ought  not  to  be  allowed  alone  to  rebut  the  presumption  of  soundness 
raised  by  the  enlistment  of  the  soldier ;  that  the  statement  made  by  the 
discharging  surgeon  is  (not  only)  not  a  record,  but  is  the  very  lowest 
class  of  evidence ;  that  its  value  must  be  determined  by  tho  opportunity 
of  the  surgeon,  and  tho  nature  and  character  of  the  disease  concerning 
which  ho  certifies ;  and  that  tho  Pension  Office  should  not  raise  the 
question  of  prior  unsoundness  *  except  when  the  term  of  service  or  the 
nature  of  the  disease  raises  a  presumption  of  unsoundness.' '' 

Prior  to  the  decision  in  the  Ashley  case  the  discharging  surgeon's  cer- 
tificate of  disability  had  been  treated  as  a  very  high  order  of  evidence, 
and  as  entitled  to  great  weight  in  pension  claims,  both  in  favor  of  and 
against  the  claimant.  Soon  after  tho  close  of  the  war  when  parole  testi 
mony  on  the  question  of  prior  soundness  was  less  suspicious  and  pre- 
sumably more  reliable  than  at  the  present  time,  on  account  of  the  com- 
parative freshness  of  men's  memories  and  the  greater  difficulty  of  ex" 
posing  an  attempted  fraud,  a  discharging  surgeon's  certificate  found  of 
record  in  tho  War  Department,  was  treated  by  Secretary  Browning 
as  ''(ItJG  pvooi^  of  the  fact  therein  certiCied  to,  viz :  tho  existence  of  the 
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alleged  disability  prior  to  the  soldier's  enlistment.  (See  case  of  Henry 
L.Crozier,  App.  No.  112,786,  decided  Oct.  9, 1866.) 

In  the  case  of  Leopold  Eice,  App.  No.  115,626,  decided  October  8, 
1S75,  by  the  then  Acting  Secretary  B.  R.  Cowan,  and,  on  November  10, 
1875,  ix^affirmed  by  Secretary  Z,  Chandler,  the  said  Acting  Secretary 
ascs  the  following  language : 

''The  claim  is  made  on  accoant  of  hernia,  which,  it  is  alleged,  was 
contracted  by  the  soldier  while  in  the  service  aud  line  of  duty.  The 
records  of  the  War  Department,  however,  show  that  he  was  discharged 
by  reason  of  hernia  of  eight  years'  standing. 

'^  The  attorney  claims  that  said  record  was  made  upon  a  hearsay  state- 
ment of  the  commander  of  the  company  and,  therefore,  that  it  should 
not  outweigh  the  mass  of  evidence  filed  to  show  the  physical  soundness 
of  the  claimant  prior  to  enlistment,  and  the  contraction  of  the  alleged 
disability  in  the  service. 

"  This  plea  of  the  attorney  cannot  be  accepted  for  the  reason  that  it  is 
itol  contpetent  for  this  Department  to  question  the  sufficiency  of  the 
record  of  the  War  Department.  It  is  immaterial  in  what  manner  such 
records  are  made,  and  under  the  law  this  Department  is  compelled  to 
regard  whatever  record  evidence  there  may  be  of  a  claimant  for  pension 
as  having  an  important  bearing  upon  the  allowance  of  the  claim.  The 
claim  is  clearly  inadmissible  in  view  of  the  provisions  of  Section  4717  of 
the  Revised  Statutes,  and  3'our  decision  therein  is  accordingly  affirmed." 

In  the  case  of  Andrew  J.  Herron,  No.  177,322,  decided  by  Secretary 
Z.  Chandler,  December  5, 1877,  it  appears  that  there  was  originally 
an  adverse  record  of  hernia  existingprior  to  enlistment;  that  this  record 
was  changed  by  the  War  Department  on  evidence  as  furnished,  into 
the  record  showing  that  the  hernia  was  due  to  an  injury  received  in  the 
service,  and  that  the  War  Department  subsequently  canceled  the  new 
record  and  restored  the  old  one  on  evidence  produced  by  the  Pension 
Office.    In  deciding  the  case  the  Secretary  says : 

"  The  history  of  this  case  shows  that  a  record  as  to  the  cause  of  a 
soldier's  discharge,  made  upon  evidence  filed  long  after  the  date  of  dis- 
charge^ cannot  be  accepted  as  final  iu  determining  the  question  of  title 

to  pension; it  should  not  be  accepted  as  relieving  your 

ofiQce  from  the  responsibility  of  investigating  all  the  facts  of  any  case 
in  which  circumstances  may  indicate  that  such  official  evidence  (that  is, 
an  amended  record  made  on  affidavits  furnished  by  claimant)  is  erro- 
neous. The  evidence  filed  by  the  attorneys  is  not  regarded  by  this  De- 
partment as  of  sufficient  weight  to  controvert  the  original  adverse  rec- 
ord.   Your  decision  in  the  case  is  therefore  affirmed." 

It  would  seem  from  the  decisions  cited  that,  at  the  time  they  were  ren- 
dered, this  particular  class  of  evidence  was  not  only  regarded  as  entitled 
to  great  weight,  but  that  in  many  cases  it  was  treated  by  this  Depart- 
ment as  conclMsive  evidence  of  the  fact  stated.  This  doctrine  seems  to 
have  prevailed  without  modification  in  all  claiuiB  nol  pT0^ee.\x\.^v5L  \,ci  ^ 
buccessfnl  ileterinlontioD  witbiu  five  years  from  the  date  ot  ^Ww?,  \vcv\Sv 
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after  the  repeal  of  Section  4717  llevised  Statutes,  January  25,  1879. 
From  that  time  on,  up  to  the  time  of  said  decision  of  March  2, 1885,  this 
class  of  evidence  seems  to  have  been  treated  with  the  greatest  respect, 
as  shown  by  numerous  decisions  of  the  Department  rendered  during 
said  period.  Secretary  Teller  seems  to  have  so  treated  it  himself. 
In  the  case  of  Mary  O'Donnell,  decided  by  him  March  13, 1884,  he  says, 
in  affirming  the  rejection  of  the  claim,  ^<  when  it  is  sought  to  set  aside 
the  weight  of  an  adverse  certificate  of  disability  the  testimony  on  that 
point  should  be  of  the  most  satisfactory  and  conclusive  character." 

It  does  not  appear  what  new  light  suddenly  revealed  the  comparative 
worthlessness  of  this  class  of  evidence,  nor  that  the  lamp  of  reason  and 
experience  lead  to  the  revelation.  It  appears,  clearly,  however,  to  the 
ordinary  mind,  that  the  estimate  placed  on  tht5  value  of  this  evidence 
by  Secretary  Teller  in  the  decision  of  March,  1884,  was  more  just, 
more  in  accord  with  precedent  and  authority,  with  sound  reason  and 
experience,  than  that  placed  upon  it  in  the  decision  of  March,  1885.  So 
lightly  was  it  esteemed  in  the  later  decision  that  it  was  held,  in  connec- 
tion with  the  presumption  of  prior  soundness  existing  in  all  cases,  to  be 
completely  overcome  by  the  affidavit  alone  of  the  party  in  interest. 

Common  observation  and  experience  have  taught  us  that  ex-parte 
affidavits,  even  of  parties  not  pecuniarily  interested,  are  not  confidently 
to  be  relied  upon,  hence,  in  our  courts  of  common  law  they  are  entirely 
excluded  as  evidence.  On  the  other  hand,  the  written  cotemporaneous 
statements  or  entries,  even  of  private  individuals,  made  in  the  regular 
course  of  business,  are  regnlarly  admitted  as  evidence  in  all  such  courts. 
The  written  statements  and  entries  of  a  public  officer  in  the  discharge 
of  his  official  duty,  and  which  usually  accompany  and  properly  belong 
to  the  discharge  of  such  duty,  are  entitled  to  greater  weight  than  the 
entries  of  private  individuals  because  of  the  legal  presumption  that  the 
public  officer  has  properly  performed  his  duty  in  the  matter.  This  class 
of  written  evidence,  found  on  the  records  of  the  War  Department,  are 
growing  yearly  more  important  as  we  annually  recede  further  from  the 
transactions  and  events  which  they  commemorate.  Most  transactions 
and  events  occurring  twenty  and  twenty-five  years  ago  are  liable  to  have 
been  forgotten,  and  written  evidence  of  such  facts  is  much  more  reliable 
than  thfit  afforded  by  the  dim  and  fViding  memory  of  the  living  witness. 

It  was  the  official  duty  of  the  discharging  surgeon  to  state  in  his  cer- 
tificate, not  only  the  disease  or  injury  on  account  of  which  the  soldier 
was  discharged,  but  the  origin  of  the  same  if  known  or  readily  ascer- 
tainable. In  the  discharge  of  such  duty  he  could  have  no  reasonably 
conceivable  motive  for  making  a  false  statement,  and  the  presumption 
is  that  it  was  made  from  personal  knowledge  or  upon  competent 
evidence. 

If  such  certificate  was  not  made  from  personal  knowledge  of  the  facts 
stated,  it  is  fairly  presumable  that  the  facts  were  derived  directly  from 
the  soldier  himself.    If  so  derived  the  certificate  should  be  treated  as 
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Gonclusive,  because  public  i>olicy  forbids  that  a  soldier  should  obtain  u 
discharge  by  a  false  statement  of  facts.  lu  all  cases  where  there  is 
foundintbesecertificatesofdischargeastatementthatthe  wound,  injury, 
or  disease  on  account  of  which  the  soldier  was  discharged  existed  prior 
to  enlistment,  the  fact  should  be  taken  not  only  as  outweighing  the  ])re- 
sumption  of  prior  soundness  and  claimant's  afiSdavit,  but  as  satisfactorily 
establishing  the  fact  stated  until  such  fact  is  clearly  disproved,  unless, 
indeed,  there  be  something  found  in  the  certificate  itself  showing  that 
the  statement  was  made  on  hearsay  or  other  incompetent  evidence. 
Until  that  is  done,  it  should  be  regarded  as  full  proof  of  the  fact  stated. 

Ordinarily  it  should  require  strong  conflicting  testimony',  at  this  late 
day,  to  justify  the  government  in  going  to  the  expense  of  a  special 
examination  of  a  claim  in  which  an  adverse  record  of  this  kind  is  found, 
and  it  is  believed  that  not  one  such  case  in  a  hundred  should  be  allowed 
without  such  an  investigation.  The  Ashley  case,  appearing  to  have  been 
decided  without  the  advice  and  concurrence  of  the  board  of  pension 
appeals  or  any  member  thereof;  appearing  to  be  unsupported  by 
authority  or  sound  reason ;  and  to  bo  in  conflict  with  a  long  line  of  prece- 
dents and  the  uniform  practice  of  this  Department,  is,  therefore,  not  to 
be  taken  by  the  Pension  Office  as  a  precedent  in  the  adjudication  of 
claims  of  this  character. 

The  testimony  in  the  case  now  under  consideration  on  appeal,  tending 
to  controvert  the  adverse  record  found  in  the  case,  is  about  as  strong  as 
this  necessarily  negative  class  of  testimony  can  well  be  made  in  the  form 
of  affidavits,  and  is  sufficiently  strong  to  justify  a  special  examination 
ot  the  claim,  if  such  examination  should  bo  requested  by  the  claimant, 
but  is  not  sufficiently  strong  to  warrant  its  allowance. 

The  rejection  of  the  claim  on  the  evidence  as  it  now  stan<ls  is  affirme<l. 


LINE  OF  DUTY— ABSENCE  FROM  COMPANY. 

Charles  IT.  Wilcox. 

A  soldier  temporarily  abBcnt  from  his  company,  but  witliiu  tbo  lines  of  tbo  array,  for 

a  purpose  sot  inconsistent  with  the  service,  and  under  authority  of  a  written  p:iss 

from  bis  commanding  officer  is  constructively  in  lino  of  duty. 
Capture  by  tlio  enemy,  while  thus  absent,  anil  subsequent  confinement  in  military 

prison  with  resulting^  disability,  affords  proper  ground  for  favorable  action  under 

the  x>ension  law. 

Assistant  Secretary  IlatcJcins  to  the  Commissioner  of  Pennons,  March  1^ 

1887. 

Herewith  arc  retnrned  the  papers  in  the  original  invalid  claim  fof 
I)eDsion  No.  355,14G,  of  Charles  IT.  Wilcox,  Co.  C,  17th  Conn.  Vols. 

The  basis  of  this  claim,  filed  April  3,  1880,  is  general  debility  and  a 
general  prostration  of  the  sjsten),  alleged  to  have^  beeu  co\\\.T^^\ft^  vol 
the  service  aD(ri//w  of  chit y  while  a  prisoner  m  A.iu\etaov\\\\\^^V5^^^ 
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prison  be  Laving  been  captured  about  February  4.  1865,  and  carried  to 
said  prison.  Was  paroled  at  Black  River  Bridge,  Miss.,  and  treated 
in  hospital  at  that  place. 

Upon  a  special  examination  tbe  following  facts  were  developed  viz: 
That  claimant  with  several  others  of  his  command  obtained  a  written 
pass  from  the  officer  in  command  of  the  post  to  attend  a  party,  or  social 
gathering,  at  the  house  of  one  Saland,  residing  about  uiuc  miles  from 
claimant's  regiment,  and  within  the  federal  lines,  and,  while  on  their 
return  to  camp,  were  captured  by  the  enem3',  and,  while  in  Anderson- 
ville,  (Ga.)  prison,  to  which  ho  was  conveyed,  contracted  the  disabili- 
ties  alleged. 

Claimant  enlisted  July  23, 1862,  and  was  discharged  June  8,  1865. 

It  appears  that  this  claim,  after  a  special  examination,  was  rejected 
by  your  office,  Sept.  11,  1883,  upon  the  ground  that  claimant,  "was 
not  in  the  line  of  duty  at  the  time  of  his  capture  by  the  enemy  ^  and  as 
his  diseases  were  contracted  while  a  prisoner  of  war,  not  contracted  in 
the  line  of  duty". 

Upon  a  reconsideration  of  this  claim  by  your  office,  the  former  ad- 
verse action  was  adhered  to,  March  19,  1885,  upon  the  grounds  hereto- 
fore stated,  and,  furthermore,  because,  "  it  is  considered  that  the  dis- 
tance which  you  went  from  your  camp,  or  station,  (nine  miles)  is  too 
great  to  be  covered  by  the  decision  to  which  you  refer  of  the  Hon.  Sec- 
cretary  of  the  Interior,  in  the  case  of  W.  P.  Hargrave."  See  letters  of 
Commissioner  of  Pensions  of  March  19, 1885,  to  claimant,  and  of  Jane 
8,  1886,  to  the  Department. 

From  (hat  action,  this  appeal  is  taken,  the  claimant  basing  the  ap- 
peal upon  the  following  grounds : 

1st.  That  he  is  entitled  to  a  pension  under  the  decision  of  the  Hon. 
Secretary  of  the  Interior  in  the  case  of  W.  P.  Uargrave. 

2nd.  That  said  decision  cannot  be  restricted  or  limited  by  thcques 
tion  of  "  reasonable  distance." 

Opinion. — The  evidence  supporting  this  claim  shows  that  claimant's 
alleged  disabilities  were  incurred  in  the  service  of  the  United  States; 
and  the  only  question  to  be  determined  is,  did  said  disabilities  originate 
in  the  line  of  duty? 

It  appears  from  the  evidence  in  the  accompanying  papers,  and  from 
your  own  report  on  the  claim  addressed  to  the  Secretary  of  the  Interior, 
Jan.  8, 1886,  that,  with  the  permission  of  his  commanding  officer,  the 
claimant  had  attended  an  "entertainment,"  about  Feb.  4,  1865,  "at 
a  distance  of  about  nine  miles  from  his  camp,  and,  while  returning 
therefrom,  was  captured  by  the  enemy";  and,  furthermore, that,  during 
the  imprisonment  which  followed,  while  he  was  in  the  hands  of  the  en- 
emy, claimant  incurred  the  disabilities  for  which  he  claims  a  pension. 

This  claim  was  rejected  by  your  office,  Sept.  10,  1883,  upon  the 
ground  "  that  the  appellant  was  not  in  the  line  of  duty  at  the  date  of 
his  capture,  or  at  the  time  his  disabWitiea,  ?vV\cg(iOL,^e\^  ^.c^wlta^feed  ^. 
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Claimant  baviug  called  your  attention  to  tbo  decision  o(  the  Secre- 
tary of  the  Interior  (Feb.  13,  1885.)  in  tbo  case  of  W.  P.  ETargrave,  as 
applicable  to  bis  own  claim,  your  office  informed  bim,  Marcb  ID,  1885, 
tbat  "it  is  considered  tbattbc  distance  wbicb  be  (claimant)  went  from 
bis  cami>  or  station,  (nine  miles)  is  too  great  to  bo  covered  by  tbe  decis- 
ion of  I  be  Hon.  Secretary  of  the  Interior  in  tbe  case  of  W.  P.  Hargrave, 
and  that,  therefore,  tbe  rejection  of  tbe  claim  is  adhered  to." 

Tbe  Department  dissents  from  tbo  decision  wbicb  your  office  has 
reached  in  this  case,  and  respectfully  submits  tbe  following  reasons  for 
its  conclusion: 

Tbe  Department  holds  in  this  case  tbat — 

1st.  Tbe  claimant  was,  constructively  at  least,  in  tbe  lino  of  duty  at 
tbo  time  of  his  capture  by  tbe  enemy,  inasmuch  as  be  was  not  only 
witbin  tbe  lines  of  the  army,  with  a  written  "pass"  or  ]>ermission  from 
bis  commanding  officer  restricting  bim  to  said  lines  and  allowing  bim 
to  be  teniporarily  absent  from  bis  immediate  post,  for  a  purpose  not  in 
conflict  with  tbe  requirements  of  tbe  service,  but  was  returning  to  bis 
post  and  approaching  the  same,  at  the  moment  when  he  was  captured 
by  tbe  enemy  who,  through  no  fault  of  claimant,  bad  entered  tbo  lines 
of  the  federal  army.  Claimant  was  not  separated  from  the  organiza- 
tion to  wbicb  be  belonged,  and,  therefore,  when  captured  bad  not  put 
himself  outside  the  lino  of  duty  in  tbe  sense  of  going  beyond  tbelimits 
of  tbat  organization. 

2uil.  Tbo  disabilities  alleged  as  tbo  basis  of  this  appeal  were  con- 
tracted, not  on  account  of,  nor  witbin  any  limitation  as  to  "distance"  or 
timo  cited  in  tbe  "pass"  permitting  claimant  to  be  as  aforesaid,  tempo- 
rarily absent  from  bis  immediate  post — said  "  pass"  having  been  granted 
to  bim  by  bis  commanding  officer,  for  a  specific  purpose;  but  said  disa- 
bilities were  contracted  in  a  military  prison  in  wbicb  bo  was  forcibly 
placed  by  tbe  enemy  into  whose  hands  be  bad  fallen,  and  by  whom  he 
was  held  in  duress  while  in  compliance  with  tbe  terms  of  bis  "pass"  he 
was  returning  to  bis  post,  or  to  active  service.  If,  however,  tbe  alleged 
disabilities  bad  been  contracted  by  claimant  during  the  timo  of  passing  . 
from  and  returning  to  bis  post  even  in  accordance  with  tbo  terms  of  tbo 
commanding  officer's  "permission"  for  bim  to  visit  Saland's  or  tbo 
"party,"  the  Department  migbt  regard  claimant  as  out  of  tbe  lino  of 
duty  to  the  extent  of  not  being  entitled  to  pension  for  said  disabilities. 

3rd.  Tbe  number  of  miles  (nine)  from  camp,  wbicb  you  indicate  as  tbo 
distance  wbicb  is  considered  "  too  great  to  be  covered  by  tbe  decision 
of  the  Hon.  Secretary  of  the  Interior  in  tbe  case  of  W.  P.  Hargrave," 
cannot  be  i^roperly  regarded  as  a  controlling  factor  in  this  appeal,  not 
only  because  tbe  decision  itself  to  wbicb  you  refer,  contains  no  ex- 
pressed limitation  as  to  "distance,"  but  because,  also,  tbe  question  of 
"distance"  bears  no  consequential  or  logical  relation  to  tbe  capture  of 
claimant,  nor  to  tbe  incurrence  of  claimant's  disabWVlve^  \\\  W\^  ^w^xk^'^^ 
military  prison  to  wbicby  without  contributory  act\0TX0u\i\^Q^TV^^x\>V6 
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was  convened  by  bis  captors,  aiul  in  wbicli  bo  incurred  bis  disabilities 
wbile  beld  as  a  prisoner  of  war.  Claimant  migbt,  under  similar  eiix^nm- 
stances,  wbile  returning  to  bis  post  for  active  service,  bavo  been  capt- 
ured by  tbe  enemy  witbin  one,  instead  of  nine  miles  from  bis  immediato 
camp,  and  yet,  if,  tbcreupon,  claimant  bad  been  carried  away  and  idi- 
])risoned  by  tbe  enemy,  bo  migbt  bavo  consequently  contracted  the 
identical  disabilities  wbicb  are  set  fortb  in  tbis  application  for  pensioD. 

4tb.  Tbe  written  pass  or  pennission  to  be  temporarily  absent  from  bis 
post,  but  witbin  tbe  lines  of  tbe  army,  wbicb  was  granted  by  claimant's 
commanding  officer,  as  appears  of  evidence  in  tbeso  papers,  does  not 
possess  tbe  qaalities  of  a  furlougb  wbicb  could  bave  been  granted  only 
bj'  tbe  Commanding  General ;  but,  tbe  Department  refrains  from  de- 
ciding tbe  relative  bearing  of  said  permission  or  '^pass"  upon  this 
appeal,  inasmucb  as  it  does  not  regard  said  ^*pass"  as  containing  the 
main  issue  in  tbe  claim,  yet,  it  may  be  properly  said  tbat  tbe  "pass'' or 
permission  possesses  tbis  significance,  viz :  It  shows  tbat  said  command- 
ing officer  of  tbe  post  knew  tbat  claimant's  temporary  absence  for  the 
purpose  named  in  tbe  '*pass"  did  not  involve  any  inconsistency  with 
or  violation  of  the  requirements  of  tbe  service,  and,  tbereby,  tbo  gov- 
ernment, tbrougb  its  officer  became  a  sharer  in  the  risk,  if  an}'-,  which 
tbeclaimant  maybe  supposed  to  bave  assumed,  and  became,  furtbermorc, 
to  tbe  same  degree  responsible  for  tbe  disabilities  alleged  to  bave  been 
incurred  by  tbe  claimant  in  tbe  prison  to  wbicb  ho  was  conveyed  as  the 
consequence  of  capture  by  tbe  enemy,  wbile  be  was  returning  from 
«'  Saland's  "  to  tbe  post  or  camp,  of  bis  regiment. 

5tb.  In  tbe  tbeory  of  military  law,  claimant  being  in  service,  tbougb 
held  as  a  prisoner  of  war,  and  not  therefore  out  of  tbe  lino  of  duty  by 
any  fault  of  his  own,  must  be  contemplated  in  tbis  appeal  as  enduring 
tbe  penalties  or  misfortunes  of  imprisonment  at  tbe  bands  of  tbo  enemy 
whereby  be  incurred  such  disabilities  as  are  incidental  to  tbe  soldier's 
vicissitous  career,  and  wbicb  are  justly  entitled  therefore,  to  tbo  recog- 
nition of  tbe  pension  law. 

6tb.  There  is  no  evidence  nor  reason  to  infer  tbat  at  tbe  moment  of 
capture,  claimant  was  seeking  either  to  shirk  the  service  or  to  avoid 
the  line  of  active  duty,  but  on  the  contrarj'^,  it  appears  that  in  accord- 
ance with  the  limitations  of  his  *^pass"  bo  was  proceeding  witbin  the 
lines  of  the  army  and  with  commendable  promptitude,  to  bis  post, 
which  ho  failed  to  reach  because  of  capture  by  an  overpowering  enemy. 
It  is  fairly  presumed  by  the  Department  tbat  tbe  capture  under  these 
circumstances  was  replete  not  only  with  disappointment,  but  with  mor- 
tification to  the  soldier  who  had  already  made  a  record  of  nearly  three 
years  continuous  and  faithful  service;  and  tbe  suggestion  tbat  the  sol- 
<lier  alone  should  be  held  responsible  for  the  painful  consequences  tbat 
ultimately  befell  him  in  the  hands  of  an  enemy,  from  whom  he  had  right 
to  believe  tbo  lines  of  the  Union  army  would  fully  i)rotect  him,  is  re- 
pagnant  to  the  equitable  spirit  of  the  peuslou  law.    Furthermore,  thp 
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Boldier^  being  on  tbe  verge  of  resuming  active  service  at  bis  post,  but 
baving  been  captured  bv  tbe  enem^'  and  tbereby  i)revcuted  from  con- 
summating bis  dutiful  purpose,  may  justly  be  regarded  as  const  nictively 
in  the  line  of  duly  immediately  upoii  tbe  expiration  of  tbe  period  lim- 
ited by  bis  *^pass;"  and  tbe  intervening  capture  sbould  not  bo  counted 
against  bim.  Tbe  expiration  of  tbe  "pass"  of  tbe  willing  soldier  wbo, 
while  attempting  to  reach  bis  post  was  suddenly  restrained  by  force,  vir- 
tually placed  bini  in  line,  if  not  in  actual  performance  of  duty;  and  tbe 
government  is  not  entitled,  in  this  appeal,  to  any  advantage  on  account 
of  the  duress  iu  which  the  soldier  was  held  while  in  tbe  bands  of  the 
enemy,  or  iu  the  Andersonville  prison. 

Impelled  by  this  view,  the  Department  holds  that  claimant  should  bo 
enrolled  by  your  ofiSce  for  pension  iu  proportion  to  tbe  x>6nsionable  de- 
gree of  his  disabilities  and  in  harmony  with  tbe  terms  of  the  law  now 
applicable  to  the  case. 

The  appeal  is  sustained  upon  its  merits. 


VliACTlCE^BECONSIDEUA  TION, 

Ally  Bruneb. 

The  status  of  the  caso  reiuaiuing  imchangcil,  an  application  for  rccousiilerution  wL. 

not  bo  entertained. 
Where  tbccanse  of  death  is  not  attributable  to  the  Boldier*s  military  service,  no  title 

to  pension  is  shown.    The  rnling  in  the  case  of  Mary  Schcineclser  is  not  aatbority 

for  a  contrary  conclusion. 

Asdsiant  Secretary  JIaicltns  to  the  Commissioner  of  PensionSy  March  3, 

1887. 

Herewith  are  returned  tbe  pajiers  accompanying  your  office's  report 
(dated  July  7, 188G,  and  signed  February  2G,  1887,)  in  claim  Ko.  291,555, 
of  Ally,  widow  of  Andrew  J.  Bruner,  Co.  G.  50th  Ills.  Vols. 

The  soldier  enlisted  November  30, 18G4,  and  was  discharged  July  13, 
1865.  He  filed  his  original  declaration  May  17, 18CG,  alleging  "  nearly 
loss  of  sight.''  He  was  pensioned  September  19,18G7,  for  ophthalmia, 
at  $8  per  month  from  July  13, 1865 ;  increased  to  $15  from  February  1, 
1871 ;'  $20  from  January  13, 1872 ;  and  $24  per  month  from  June  4, 1872. 

Increase  application  filed  September  23, 1870,  for  same  disability,  which 
was  rejected  on  ground  **no  increase"  October  30, 1870,  agreeably  to 
the  medical  referee's  opinion. 

The  soldier  having  died  January  4, 1882,  of  facial  erysipelas,  his  widow 
filed  her  claim  April  10, 1882,  which  was  rejected  December  1, 1882,  on 
the  ground  that  "  death-cause  not  a  result  of  disease  of  eyes  or  shown 
to  be  due  to  service."  Said  rejection  was  based  upon  the  following  opin- 
ion of  the  medical  referee :  "  The  erysipelas  of  which  soldier  died  should 
not  be  accepted  as  a  result  of  the  disease  of  eyes  for  which  he  was  pen» 
sioned." 

Wherefore  cJaimaut  appealed  from  said  rejection,  and  \mAet  (\aX-^  ^^ 
September  22, 1883,  this  Department  aflarmed  the  aame,wpo\i  VXve^S^oxvxA 
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that  the  cause  of  death  was  acute  erysipelas.  "  The  evidence  fails  to 
show  that  that  disease  was  caused  by  the  disease  of  the  eyes,  or  was  in 
any  manner  the  result  of  the  soldier's  military  service." 

Under  date  of  Kovember  12,  1885,  the  appellant  fded  (through  her 
attorney,  Henry  Howard,  of  Greenville,  Ills.,)  an  application  for  recon 
sideration  in  this  Department,  wherein  reference  is  had  to  departmental 
decision  of  May  8, 1884,  in  re,  No.  265,722,  of  Mary  Scheniecker  (Di 
gest,  1885,  p.  143).  Said  attorney  states  in  his  letter  transmitting  said 
appeal  to  this  Department :  *•  This  case  has  been  before  your  office  once 
before,  but  that  was  before  a  certain  decision  (i.  c,  the  one  cited)  was> 
made  by  Hon.  H.  M.  Teller,  Secretary  of  the  Interior  etc.  Is  not  this 
a  case  within  the  latter  part  of  the  said  decision  !  " 

It  might  be  said  that  said  decision  in  the  case  cited  is  altogether  sc 
unique  on  the  whole,  and  so  apocryphal  in  many  particulars,  that  the 
question  propounded  is  a  very  difficult  one  to  answer.  But  whether  it 
come  within  the  latter  or  the  former  partis  immaterial,  inasmuch  as 
the  more  dissimilar  anj'  given  case  and  the  case  cited  may  be,  the  bet- 
ter for  the  claimant  in  such  case.  It  had  been  better  if  the  decision  in 
the  case  cited  had  never  been  rendered,  or  rather  if  it  had  been  ren- 
dered contrariwise.  It  can  not  bo  regarded  as  a  precedent,  and  it  will 
be  observed  that  just  so  far  as  the  doctrine  enunciated  therein  conflicts 
with  the  Department's  theory  of  the  case  at  bar,  to  such  extent  is  said 
ruling  hereby  reversed. 

The  status  of  this  case  remains  substantially  as  it  was  before  the 
Department  rendered  its  decision  aforesaid  in  the  premises,  since  the 
additional  testimony  is  in  no  sense  newly  discovered  evidence.  Hence 
there  is  no  ground  for  a  new  trial. 

As  was  aptly  said  by  the  Department  in  re  No.  277,407,  Percilla 
Davis,  under  date  of  June  28, 1880,  "the  cause  of  the  soldier's  death  is 
too  remote  from  injury  received  iu  the  service."  Vide  departmental 
ruling  of  December  29,  1880,  in  re  J^o.  261,056,  Elizabeth  T.  Pyle. 

The  appeal  in  question  being  without  merit,  is  therefore  dismissed. 
See  departmental  decision  of  the  15th  February  (ultimo)  in  re  No.  205,882, 
of  Ellen  Donovan. 


practice;  increase^new  disability, 
John  Wallace. 

Equitably  considered  the  claimant  is  not  regarded  as  having  accepted  the  first  action 
of  the  office  as  final. 

From  the  medical  evidence  herein,  and  the  report  of  the  medical  referee,  the  alleged 
lienrt  disease  is  taken  as  the  sequence  of  chronic  diarrhoDa  and  rheumatism  in- 
curred in  the  service,  and  accepted  as  the  proper  basis  for  increase  of  rating. 

Assistant  Secretary  HawMns  to  the  Commissioner  of  PensioifcS^y  Ijlarch  3, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  y^ur  r^|)ort  of 
:Feby.  23, 1887,  upon  the  appealof  J.W.Os\>OTO,ot^e,Q^e55ik^}^5^^ 
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Iowa,  attorney  for  John  Wallace  Co.  I.  Ist  Wis.  Cav.  Vols.,  (Cert.  No. 
17612)  from  the  action  of  yonr  ofBce  rejecting  his  claim  for  increase  and 
refusing  an  allowance  for  disability  on  account  of  heart  disease. 

Claimant  enlisted  December  10, 1863,  and  wsis  discharged  September 
9, 1865.  He  filed  an  original  declaration  for  pension  April  14, 1879,  and 
wa«  granted  a  pension  at  the  rate  of  $6  per  month  for  chronic  diarrhoea. 
January  14, 1881,  he  filed  an  application  for  increase  on  account  of 
chronic  diarrhcea  and  resulting  disabilities,  i.  e,  hemorrhoids,  prolapsus 
anij  hemorrhage  of  the  bowels  and  disease  of  liver  and  heart,  which 
claim  w^as  rejected  March  14, 1881,  on  the  ground  that  ho  was  receiv- 
iug  the  full  amount  of  pension  to  which  ho  was  entitled  under  tbo  law 
for  the  disability  resulting  from  chronic  diarrhoea. 

September  30th,  of  the  same  year  he  again  filed  au  application  in 
which  he  alleged  that  his  said  disabilities  have  been  progressive  with 
anaemia  of  anus  and  rectum,  hypertrophy  of  heart,  dyspnoea  and  short- 
ness of  breath  on  exercise.  His  pension  was  increased  to  $8  per 
month  for  diarrhoea  and  resulting  piles  and  x)rolapsus  ani,  and  the  claim 
for  disease  of  heart  rejected  upon  the  ground  that  the  certificate  of 
examining  Surgeon  Cole,  made  at  Fort  Madison,  Iowa,  December  2, 
1881,  showed  there  was  no  pensionable  disability  from  that  disease. 

December  12, 1883,  he  filed  another  application  for  increase  and  was 
increased  to  $12  per  month,  but  was  refused  a  rating  for  disease  of  liver 
and  heart  and  bronchitis. 

On  February  24, 1885,  he  again  filed  au  application  for  increase  sim- 
ilar to  the  former  ones,  and  was  granted  a  further  increase  to  $10  per 
month  for  the  same  disabilities  recognized  in  the  first  instance. 

And  on  June  10, 1885,  he  again  applied  for  increase  of  pension  and 
in  this  last  application  he  alleges,  that  he  considers  his  present  pension 
inadequate  for  his  disabilities,  that  his  piles  are  in  the  worst  form  ;  at 
times  they  are  down  to  such  an  extent  he  has  to  use  a  truss  to  keep  his 
bowels  up;  that  he  suffers  with  acute  sharp  pains;  that  at  times  he 
bleeds  to  such  an  extent  that  the  blood  runs  down  into  his  shoes;  that 
the  running  off  of  his  bowels  is  from  fifteen  to  twenty  times  a  day  of  a 
bloody  slimy  passage,  after  which  ho  suffers  from  severe  constipation  of 
bowels;  that  he  considers  his  disability  equivalent  to  the  loss  of  a  hand 
or  foot,  and  a  great  deal  worse  in  pain  and  suffering. 

On  August  27, 1885,  your  ofQce  declines  to  increase  claimants'  pension 
on  the  ground  that  he  (claimant)  was,  at  that  time  receiving  the  full 
amount  of  pension  to  which  he  was  entitled  under  the  law  for  the  disa- 
bility resulting  from  chronic  diarrhoea  and  resulting  x)iles  ami  prolapsus 
ani. 

On  October  9, 1885,  claimant's  attorneys  appealed  to  this  Department. 

The  records  of  the  surgeon'  general's  office  show  that  claimant  was 
admitted  to  Swift  General  Hospital  Prairie  du  Chien  Wis.  July  7, 1865, 
from  Louisville  Ky.  with  chronic  diarrhoea  and  rheumaU^m^  ?l\\Ol  \^» 
turned  to  duty  August  25, 1865. 
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On  October  28, 1880,  tlie  chief  of  the  law  division  requested  the  opin- 
ion of  the  medical  referee,  "  «as  to  whether,  iu  view  of  the  rating  recom- 
mended by  the  Keokuk  Iowa  board,  in  its  report  dated  July  8, 1885, 
the  last  medical  action  was  correct." 

Jany.  20, 1880  the  medical  referee  made  answer  in  the  following  man- 
ner, viz:«— 

"The  discription  of  the  disability  by  the  board  at  Keokuk,  in  July 
1885,  and  an  examination  by  the  Burlington  Iowa  board,  dated  Decem- 
ber 1,  1880,  warrants  the  opinion  that  the  last  rejection  of  increase  for 
diarrhcea  and  piles  was  correct.  Disease  of  heart  is  now  found,  and 
if  that  disability  is  now  included  in  the  claim,  the  combined  disabili- 
ties would  entitle  soldier  to  an  increase  rating.  The  rejection  of  claim 
for  disease  of  heart  in  1882,  on  the  ground  of  no  disability  was  errone- 
ous, iu  view  of  the  evidence  we  now  have.  Claimant  is  entitled  to  a 
rating  for  that  disability  if  legally  submitted. 

(Signed)  J.  B.  G.  BAXTEB, 

Medical  Examiner, 

Approved: — 

John  Campbell, 

Medical  Referee.^ 

The  medical  evidence  filed  by  claimant  proves  beyond  a  doubt  that 
lie  was  treated  for  heart  disease  as  far  back  as  1870,  for  palpitation  of 
the  heart.  Rudolph  Heiser,  a  reputable  druggist  of  Keokuk,  Iowa,  tes- 
tified that  lie  knew  claimant  to  be  troubled  with  chronic  diarrhoea,  piles, 
and  malarial  rheumatism,  involving  the  action  of  the  heart  ever  since 
November  1805,  that  he  then,  and  frequently  filled  prescriptions  for  him, 
prescribed  by  Dr.  G.  A.  Kuchen,  now  (1882)  dead. 

From  a  careful  examination  of  the  whole  testimony  in  the  case  this 
Department  believes,  that  judging  the  status  of  the  claimant's  right 
from  an  equitable  standpoint,  he  cannot  be  considered  as  having  ac- 
cepted the  rejection  of  his  claim  for  increase  as  final,  when  in  1881  he 
asked  to  be  allowed  an  increase  on  account  of  heart  disease,  and  was 
refused  iu  1882. 

Believing  that  the  weight  of  evidence  proves  beyond  doubt  that  claim- 
ant, aside  from  the  disabilities  for  which  lie  is  now  pensioned,  has  been 
for  many  years  more  or  less  partly  disabled  by  reason  of  heart  disease, 
and  that  the  same  is  a  sequence  of  the  chronic  diarrhoea  and  rheuma- 
tism which  he  incurred  in  the  army,  and  having  undoubted  confidence 
in  the  opinion  of  the  medical  referee,  this  Department  believes  that 
claimant  is  justly  entitled  to  a  rating  for  disability  caused  by  rcaso.n  of 
heart  disease  and  directs  that  you  will  increase  his  pension  for  said  ad- 
ditional disability  from  January  14, 1881,  being  the  date  on  which  he 
filed  his  claim  for  heart  disease. 
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EriDENCE-ORIGIN  AND  CONTINUANCE, 

William  P.  Innes. 

To  establish  tbe  origin  and  continnanco  of  chronic  diarrhcea  medical  cvidonco  as  to 

existenee  and  troatmout  ought  to  bo  presented. 
In  cases  involving  so  obscure  a  disease  testimony  not  medical  cannot  bo  regaitlcd  aa 

other  than  hearsay. 

Assistant  Secretary  Uaickins  to  the  Commissioner  of  Pensions^  March  3, 

1887. 

In  fttiginal  iDvalid  claim  No.  452,420  of  William  P.  luues,  Co.  K, 
129tb  Pa.  Vok.,  the  papers  are  retunietl  bcrewiili. 

Enlisted  August  1, 1862 ;  discharged  May  IS,  1803.  Ue-ciilisted  Feb- 
ruary  14,  1865,  and  discharged  May  23,  1805.  Original  declaration 
filed  June  14, 1882,  and  subsequently  filed  afddavits  allege  chronic  diar- 
ibcea,  contracted  near  Sharpsburg,  Ya.,  about  January  1, 1863;  that  he 
cannot  furnish  the  testimony  of  comrades,  or  any  one  else  to  show  his 
condition  while  in  his  second  service;  that  he  was  detailed  at  Gamp 
Cadwallader,  Philadelphia,  Pa.,  to  act  as  sergeant  of  the  barracks, 
where  he  remained  about  three  months,  and  was  then  discharged ; 
that  ho  never  sjiw  his  company  at  second  enlistment,  and  never  knew 
the  officers  or  any  of  the  comrades  of  said  company,  except  one,  and 
him  he  did  not  seednring  said  three  months;  that  piles  did  not  trouble 
him  until  after  his  final  discharge,  but  he  claims,  and  physicians  have 
told  him,  that  they  are  result  of  chronic  diarrhoea,  that  he  contracted 
while  in  the  service;  that  he  would  not  know  where  to  find  any  citi- 
zens who  were  acquainted  with  his  physical  condition  from  the  date 
of  his  discharge  from  his  first  service,  up  to  the  time  of  his  second  en- 
listment, but  thinks  he  has  furnished  two  witnesses  to  prove  the  lact; 
that  he  has  not  employed  a  physician  since  his  discharge,  being  too 
poor,  and  has  used  advertised  nostrums  and  domestic  remedies. 

Rejected  July  24, 1885,  on  the  ground  "  that  there  is  no  record  and  no 
reliable  medical  evidence  showing  the  existence  of  alleged  diarrhcBa 
during  first  service,  and  no  evidence  of  any  sort  showing  its  existence 
between  the  services,  or  during  the  second  service,  and  no  medical  evi- 
dence, whatever,  except  the  testimony  of  asurgion,  who  is  impeached, 
and  that  claimant  declares  his  inability  to  furnish  any  evidence  more 
satisfactory.^ 

Appealed  September  8,  1885,  "on  the  ground  he  believes  he  has  filed 
sufficient  testimony  to  establish  the  legality  of  his  claim." 

Cpinion. — It  is  the  appellant's  misfortune  that  the  only  medical  evi 
denco  he  is  able  to  ofler,  is  that  of  a  doctor  who  is  impeached  in  the  Pen- 
sion Office  as  "  being  in  the  habit  of  selling  his  testimony  in  cases  where 
he  has  no  knowledge." 

In   a  case  like   this,   involvin.ij  so   obscure   a  OL\§.e'a^e  ^^  vXw^^wX^ 
diarrhoea^  testimony  not  nioilirnl  cannot  l)i»  n^cvwAvA  w?^  o\\\^v  \\\\\\\ 
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hearsay.  Hence,  that  of  the  ofBcer  and  two  comrades  ofifered  in 
thi3  case,  being  based  upon  what  they  could  not  have  known  of 
their  own  personal  knowledge,  must  be  regarded  as  hearsay.  Med- 
ical evidence  as  to  existence  and  treatment  ought  to  be  presented 
to  establish  origin  and  continuance.  In  a  disease  more  patent  in  its 
character,  chronic  rheumatism,  for  example,  medical  evidence  would 
not  always  be  absolutely  essential  to  establish  origin  and  continuance. 
It  is  incomprehensible  that  any  man,  however  poor,  living  in  a  civilized 
community,  should  suffer  as  severely  as  this  man  says  he  has,  from 
chronic  diarrhoea  nearly  twenty  years,  without  being  able  to  show  some 
sort  of  medical  treatment,  either  in  or  out  of  the  service,  especially 
when  medical  treatment  in  the  service,  at  least  would  cost  him  nothing. 

It  is  significant  that  though  he  contracted,  as  he  says,  chronic  diar- 
rhcBa  in  January  1863,  yet  he  does  not  show  medical  treatment  during 
the  succeeding  five  months  he  remained  in  the  service. 

A  year  and  a  half  elapsed,  and  he  then  re-enlisted,  and  served  some 
four  months  longer,  and  yet  during  neither  of  these  periods  was  he  sick 
enough  to  go  to  a  doctor,  nor,  as  he  himself  says,  has  he  ever  had  any 
sort  of  medical  attendance. 

The  Department  holds  that  the  evidence  does  not  warrant  the  admis- 
sion of  the  claim.    The  appeal,  therefore,  is  dismissed. 


EVIDENCE— PROOF  OF  ORIGIN, 

Andrew  J.  McIntihe. 

Lay  tcstimoiiyy  unsupported  by  the  record,  or  by  direct  medical  evidencOf  and  dated 
long  after  discharge,  cannot  be  accepted  as  pro6f  of  incurrence  of  the  allege<l  dis- 
ability in  the  service. 

Assistant  Secretary  EatcJcins  to  the  Commissioner  of  Pensions,  March  3, 

1887. 

The  papers  are  returned  herewith  in  the  original  invalid  claim  No. 
343,038,  of  Andrew  J.  Mclntire,  Co.  D,  26th  Ky.  Vols. 

Claimant  enlisted  May  18, 1863 ;  discharged  October  21,  1864.    No 
record  of  treatment  for  any  disability  while  in  the  service. 

Original  declaration  filed  February  2,  1880,  and  in  subsequent  affi- 
davits filed,  alleges,  that  "  in  the  summer  of  1864,  at  Louisville,  Ky., 
he  contracted  measles,  which  from  exposure  resulted  in  lung  disease ; 
that  he  had  no  hospital  treatment  while  in  the  service  ;  that  he  is  una 
ble  to  furnish  the  testimony  of  a  regimental  surgeon,  showing  treat- 
ment while  in  the  service  for  the  reason  that  he  was  never  treated  by 
any,  but  acted  as  his  own  physician,  while  affected  with  the  measles ; 
that  he  has  received  no  treatment  from  any  physician,  but  Dr.  Brasher, 
since  his  discharge." 

Eejected  May  21, 1884,  on  the  ground  of  **  no  record,  no  medical  evi- 
dence  of  treatment  for  measles  orlung  disea&e^mWi^^^xVvij^^^Vi^va- 
^sAar^e,  or  since,  till  1876.^ 
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Appealed  Aug.  20, 1885,  on  tho  ground  that  bo  ''  bas  filed  the  testi- 
mony of  two  neighbors  showing  treatment  by  a  physician  immediately 
after  discharge  for  a  relapse  of  measles,  and  a  bad  congh." 

Opinion. — ^The  declaration  of  claimant  alleges  measles  contracted  in 
t  he  service,  as  the  original  cause  of  his  disability,  t.  e.  lung  disease.  The 
papers  in  the  case  show  a  total  lack  of  evidence  as  to  treatment  in  the 
service  for  either  the  alleged  .or  any  other  disability,  and,  also,  a  lack  of 
evidence  relating  to  treatment  at,  or  subsequent  to,  discharge  from  the 
service,  excepting  treatment  by  Dr.  Alfred  Bra^sher,  in  187G,  about 
twelve  years  after  claimant's  discharge.  The  evidence  of  this  treat- 
ment appertains  to  a  date  that  is  too  remote  from  tho  alleged  date  of 
incurrence  of  said  disability,  to  bo  reasonably  accepted  as  proof  of 
origin  of  that  disability  itself  in  the  service  and  line  of  duty. 

The  testimony  of  claimant's  two  neighbors  as  to  tre;itment  by  tho 
deceased  Dr.  Evans  for  relapse  of  measles,  (of  which  treatment  claim- 
ant himself  makes  no  mention)  is  not  sufiScient  to  establish  either  ori 
gin  in  the  service,  or  tho  pathological  sequence  of  lung  disease  from 
a  case  of  measles  which  was  evidently  so  slight,  in  the  service,  as  not 
to  require  medical  treatment  at  the  time.  Lay  testitnony,  when  unsup- 
ported in  a  case  like  this  by  the  record,  or  by  direct  medical  evidence, 
and  which  is  dated  years  after  claimant's  discharge,  cannot  be  ac- 
cepted as  proof  of  incurrence  of  the  alleged  disability  in  tho  service. 
The  rejection  of  tho  claim  by  your  office  was  plainly  correct,  and  this 
appeal  is,  therefore,  dismissed. 


practice— re-ra ting— res  judica  ta. 
Noah  N.  Tyner. 

On  application  for  re-rating  a  former  adjudication  of  tho  Department  will  not  bo  die- 
tnr1>cd  oxcopt  npon  the  most  couclnsivo  ovidonco  that  an  error  was  committed 
therein. 

Assistant  Secretary  Bawlcins  to  the  Commissioner  of  Pensions^  July  22, 

188G. 

J/»  re,  thoclaim  of  ^oali  N.  Tyner,  certificate  No.  8:3,100,  1st  Lieut. 
14th  Iowa  Volunteers,  I  find  from  the  record  tho  following  facts; 

Soldier  enlisted  on  the  IGth  of  November,  1801,  and  was  dis<*liarge(] 
November  10, 1804.  On  tho  13th  of  March,  1807,  tho  soldier  filed  his 
declaration  for  an  invalid  pension,  alleging  that  on  tho  15tli  of  Febiu 
ary,  1802,  at  Ft.  Donaldson  he  received  a  severe  contusion  by  beinj* 
struck  in  the  left  side  by  a  fragment  of  a  shell.  O^tubLii'-'  12,  l>OvS,  t he 
soldier  was  pensioned  at  $8.50  per  month — half  rate — from  Octobi-i 
10, 1804,  date  of  discharge.  According  to  thcj  I  i\v  Lliei  in  forco  gov- 
erning metlical  examinations  the  pensioner  wa-t  friMjiiontly  cKaiiuwM^-'- 
the  first  examination  bearin^r date  tho  9th  of  May,  V^14\,  V\\vi  vcvv^iJCv^v^ 
boarJ  reeomiaettdiDg a  contiuwdncc  of  tho  pens'iou  'at  l\\c>  «^vv\i\vi  \\V^. 
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Again  the  pensioDer  wiis  examined  by  a  medical  board  on  December 
24,  1875,  wbcn  the  same  rate  of  pension  was  recommended.  Still 
another  examination  of  the  pensioner  was  had  by  a  board  as  to  his 
physical  condition,  September  8,  1877.  Tbis  examination  was  by  the 
same  board  as  that  last  above  mentioned.  The  same  rate  of  pension 
was  again  recommended. 

On  the  3rd  of  January,  1880,  said  pensioner  made  application  for  in- 
crease of  his  pension,  which  application — after  due  examination — was, 
on  the  28th  of  January  1880,  rejected  on  the  ground  that  the  wound  for 
which  ho  was  pensioned  is  not  the  cause  of  the  hemorrhage  of  the  bowels. 
No  ai)peal  was  taken  from  this  action  of  the  Commissioner.  This  judg- 
ment of  the  Commissioner  is  evidently  founded  upon  the  report  of  the 
examining  board  of  surgeons  and  upon  their  examination  of  the  pen- 
sioner in  1880. 

On  March  18, 1884,  ho  was  pensioned  at  the  rate  of  $30  i>er  month 
from  February  27, 1884,  on  account  of  wounds  and  resulting  prostra- 
tion; being  the  result  of  another  medical  examination  of  the  pensioner 
in  February  1884. 

On  January  20,  1885,  pensioner  filed  application  for  increase  of  pen- 
sion on  account  of  wounds  and  results,  which  was  rejected  by  the  Com- 
missioner of  Pensions  March  2,  1885,  on  the  ground  that  he  is  not  dis- 
abled to  the  degree  to  require  regular  aid,  presence  and  attendance  of 
another  person.  From  this  action  an  appeal  was  allowed  and  the  case 
was  referred  to  Dr.  T.  B.  Hood,  the  then  medical  referee  of  the  Pension 
Bureau,  who  says: — "There  are  two  facts  which  entitle  to  $50,  1st,  a 
disability  so  great  as  to  require  regular  aid  an  d  attendance  of  another 
person,  2d,  that  that  condition  shall  be  permanent.  Now  I  am  not  at 
all  satisfied  as  to  either  point  in  this  case;  there  are  times  probably, 
when  aid  and  attendance  are  given,  but  that  the  degree  of  helplessness 
is  not  that  contemplated  by  the  $50  act,  and  there  is  no  necessity  for 
permanency  of  the  piles,  etc." 

On  March  7,  1885,  the  decision  of  the  Department  of  the  Interior 
was — after  examination  of  all  the  facts  in  the  case — that  the  claimant 
was  entitled  to  $50  per  month  from  February  11,  1885,  and  a  certificate 
was  issued  accordingly. 

On  March  18, 1885,  upon  application  for  re-rating  of  the  pension  from 
the  date  of  discharge  from  the  service,  are-issue  was  made  by  the  Com- 
missioner March  28, 1885,  changing  the  date  of  the  commencement  of  the 
increase  to  $50  per  mouth  from  February  11,  1885,  to  February  27,1884. 
The  Commissioner  in  his  letter  of  March  30,  1885,  to  General  Tyner 
(claimant's  attorney)  states  that  a  rerating  will  bo  had  granting  the 
claimant  $50  per  month  from  February  27, 1884,  that  being  the  earliest 
date  at  which,  construing  all  the  testimony  fai'orahly^  claimant  shows 
himself  entitled  to  a  re-rating  because  of  the  need  of  personal  attend- 
ance. A  further  re-rating  from  discharge  is  declined  as  no  sufficient 
testimony  or  abowing  is  i)resented  to  wairawl  ^\\c\\  vxeWow.    TU\&  refusal 
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to  re-rate  \yas  founded  upon  the  reports  of  the  medical  board  at  Fargo 
on  February  27, 1884,  and  February  11, 1885,  liereiuafter  mentioned. 

From  this  action  of  the  Commissioner  an  apx)eal  was  allowed  and,  on 
April  2, 1886,  in  an  elaborate  decision,  showing  careful  and  thoughtful 
consideration  of  all  the  facts  in  the  case,  the  action  of  the  Commis- 
sioner of  Pensions  was  concurred  in  by  the  then  Assistant  Secretary  of 
the  Interior,  Hon.  George  A.  Jenks. 

And  now  again,  on  Juno  12, 188C,  the  pensioner,  by  his  attorney.  Gen- 
eral Tyner,  comes  and  prays  the  Secretary  of  the  Interior  for  a  review 
of  the  action  of  the  Department  in  the  rejection  of  his  claim  for  a  re- 
rating  of  his  pension,  which  request  of  the  claimant  was  granted  by 
the  Secretary  of  the  Interior  and  referred  to  the  Assistant  Secretary 
for  examination  and  determination  subject  to  his  approval. 

The  foregoing  is  a  brief  history  of  this  case  as  I  find  by  a  careful 
examination  of  the  whole  record,  and  I  think  it  proper  that  the  testi- 
mony, especially  the  different  reports  by  the  medical  boards  of  the  De- 
partment, should  be  here  stated,  and  is  as  follows: 

The  report  of  three  examining  surgeons  at  Omaha,  Nebraska,  in  May 
1874,  state  claimant's  weight  to  be  102  pounds,  height  to  be  5  feet  ten 
and  one  half  inches,  complexion  florid,  age  34,  respiration  20  and  pulse 
SS ;  shell  wound  caused  contusion  of  the  muscles  of  the  left  side, — prob- 
ably concussion  of  the  kidneys  and  spleen  at  the  time  of  injury.  Is  less 
severe  than  formerly  but  causes  coldness,  numbness,  pain  and  derange- 
ment of  the  kidneys  when  the  weather  changes  or  after  much  exercise. 
Disability  continues  at  $8.50  per  month. 

The  certificate  of  three  examining  surgeons  at  Quincy,  Ilh  in  Decem- 
ber 1875,  continues  the  $8.50  rating,  stating  his  weight  to  be  153,  res- 
piration 25  and  xmlse  120  standing  and  100  sitting;  they  say  in  refer- 
ence to  the  alleged  wound, — **  there  is  no  deformity  ;  no  observable  sign 
of  injury  but  he  evinces  signs  of  tenderness  on  strong  pressure.  He 
claims  to  feel  well  except  upon  taking  cold  or  on  excessive  or  prolonged 
activity ;  examination  shows  some  obstruction  in  lower  portion  of  left 
lung is  evidently  disabled  for  active  manual  labor;  prob- 
ably permanentlj^" 

The  same  board  at  the  same  place,  two  years  later,  September  1877, 
state  his  weight  to  be  138,  resp.  36,  pulse  96;  indications  of  obstruc- 
tion of  left  lung;  pulse  rises  rapidly  on  exercise;  states  that  ho  feels 
well  generally  but  that  on  i}rolonged  exercise  or  on  taking  cold  he  has 
a  deep  pain  in  the  side  at  site  of  injury.    $S.50  rating  continued. 

Report  of  three  examining  surgeons  at  Des  Moines,  Iowa,  in  January, 
1880,  states  that  they  visited  him  in  his  room,  claimant  was  recover- 
ing from  a  "spell"  induced  by  exercise,  has  hemorrhages  from  mouth 
and  anus,  vomiting,  prostration.  Wife  corroborates  these  statements. 
The  board  says  his  appearance,  manner  and  mode  of  conversation  is 
that  of  health,  tongue  is  normal,  skin  and  eyes  clear,  lt\m\L  «k.\A Vvoc^i^ 
TotuDf!  and  symmetrical y  presenting  no  mark  or  sign  '^YiaA^exe^c  ol  ^\^- 
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ease  or  injury.  '^His  heart  sounds  are  of  noriiiul  relative  force  and 
leugtU  aud  the  respiratory  murmur  clear  throughout.  We  beg  to  sub- 
mit this  report  of  facth  without  recommendatioD,  suggesting  only  the 
probability  of  "still"  injuries,  if  any  exist.*^ 

The  certificates  of  the  three  examining  surgeons  at  Fargo,  Dakota, 
in  February  1884,  on  the  refusal  of  the  Commissioner  to  rerato  from 
date  of  discharge  by  his  letter  of  March  30, 1885,  is  based,  states  bis 
weight  to  be  150  pounds,  pulse  100,  respiration  24.  They  say:  <•  There 
is  a  deformity'  of  the  left  side  of  the  abdomen ;  no  cicatrix  but  the  ab- 
domen wall  is  depressed ;  measurement  of  left  si  de  from  umbilicus  to 
spine  is  two  inches  less  than  right  side  .  .  .  floating  ribs  depressed 
(free  ends)  muscles  atrophied  .  .  .  there  is  an  area  of  soreness 
.  .  .  prolapsus  of  the  rectum  .  .  .  sphincter  muscles  of  the 
rectum  completely  relaxed  and  congested  .  .  .  circulation  of  the 
blood  much  disturbed  ...  we  believe  applicant's  physical  con- 
dition to  be  the  result  of  the  shell  wound  ...  we  believe  there 
are  numerous  i)lastic  adhesions  which  resulted  from  inflammation  fol- 
lowing the  injury." 

The  same  board  testifies  at  Fargo,  in  February  II,  1885,  to  substan- 
tially the  same  facts,  adding  that  claimant  wears  continually  a  sup- 
porting bandage  for  his  side  and  rectum.  Surgeon  Staples  of  the 
claimant's  regiment  states  that  the  claimant  received  a  contusion  of  the 
left  side  from  a  fragment  of  a  shell  or  other  missile  from  the  enemy  at 
Ft  Donaldson  in  1862,  and  complained  more  or  less  of  said  sideduring 
his  service.  Dr.  French  testifies  that  ho  examined  claimant  in  1867, 
and  found  him  one  half  disabled  from  wound  caused  by  a  fragment  of 
a  shell  striking  left  side;  floating  ribs  broken  and  claimant  much  ema- 
ciated, and  suffers  much  from  above  cause.  The  certificate  of  the  same 
physician  in  March  1807,  states  the  disability  to  be  of  doubtful  dura- 
tion. Dr.  Lake,  claimant's  family  physician,  testifies  in  December  1879, 
that  he  has  known  claimant  for  three  years  and  that  claimant  has  had 
hemorrhage  of  the  bowels  and  had  had  this  complaint  when  affiant  first 
attended  him,  three  months  previous  to  the  making  of  his  affidavit 
Claimant  has  very  recently  suffered  from  congestion  of  the  lungs  and 
is  now  (1879)  a  physical  wreck. 

I  also  find  the  following  among  the  records  of  the  case  : 

"Certificate  No.  83,100,  Noah  N.  Tyner,  Lt  Iowa  Vol. 

"Gen.  James  N.  Tyner  says  the  claimant  is  his  brother — that  he  re- 
sides at  Fargo,  Dakota,  and  has  lived  there  since  the  winter  of  1880- 
'81.  He  is  postmaster  at  Fargo  and  has  no  other  business.  Ho  was 
real  estate  agent  at  the  same  place  previously.  Previously  to  that 
he  served  as  life  insurance  agent  under  the  auspices  of  Conn,  and 
Chicago  Companies.  I  had  no  opportunity  of  knowing  the  extent  of 
his  disability  until  April  1882 ;  I  was  at  his  house  in  Nov.  1881.  He 
was  then  totally  unfitted  for  manual  \aV>OT,  \;\xovA^\kfc^^%»^\i^^<e.din 
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his  business  as  real  estate  agent  and  seemed  to  be  active  and  enter* 
prising.  He  was,  however,  subject  to  tbcse  suspenaionn  cf  circula- 
tion, or  seizures.  I  went  to  his  house  again  in  1882,  and  was  an  inmate 
of  his  house  for  six  months.  At  times  his  seizures  resulted  in  total 
insensibility  and  during  this  visit  ho  was  totally  unfitted  for  work.  In 
September  1884, 1  visited  him  again,  when  I  found  bim  in  precisely 
the  same  condition." 

So  it  appears  from  tbe  record  that  claimant  was  first  pensioned  July 
G,  18G7,  at  tbe  rate  of  $8.50  per  month  from  Nov.  IG,  18G4,  date  of  dis- 
charge from  the  service. 

On  March  18, 1884,  claimant  was  pensioned  at  tbe  rate  of  $30.00  per 
month  from  February  27, 1884. 

On  January  20, 1885,  he  made  application  for  increase  on  account  of 
"wounds  and  results",  which  was  rejected  March  2, 1885. 

From  this  action  of  the  Commissioner  an  appeal  was  allowed  to  the 
Secretary  of  tbe  Interior  and  on  March  7, 1885,  the  Department  of  tbe 
Interior  granted  the  increase  asked  for,  $50.00  per  month  to  commence 
from  February  11, 1884. 

Tbe  claimant  conceded  that  the  increase  granted  March  7, 1885,  to 
$30  00  per  mouth  is  correct  but  still  maintained  that  the  refusal  to  re- 
rate  from  the  date  of  discbargo  is  a  manifest  error  and  unjust. 

General  Tyner,  in  his  printed  brief,  states  tbat  tbe  whole  case  turns 
on  the  weight  of  the  evidence  and  the  application  of  tbe  law  thereto  and 
insists  that  it  is  not  only  the  right  but  tbe  duty  of  tbe  Department 
whenever  called  up,  to  set  aside  or  modify  the  rulings  and  judgments 
the  Department  has  heretofore  made, — notwithstanding  no  appeal  was 
taken ;  ignoring  the  well  settled  doctrine  of  res  adjudicata. 

It  is  hardly  necessary  to  say  that  this  position  is  untenable  upon  both 
principle  and  authority. 

The  law  concerning  re-rating  has  been  so  carefully  collected  and  pre* 
sented  heretofore  in  this  and  otber  cases  by  Deputy  Commissioner  C. 
B.  Walker,  tbat  I  feel  it  entirely  uunecesssary  to  make  further  exam- 
ination and  quote  from  his  opinion : 

^<  There  is  no  statute  governing  the  subject  of  re-rating.  Tbe  early 
opinions  of  Attorneys-General  on  tbis  subject  proceeded  upon  tbe  theory 
tbat  tbe  action  of  tbe  head  of  an  Executive  Department  could  not  be 
reconsidered  except  upon  errors  of  calculation  or  upon  new  and  material 
facts  presented  similar  to  obtaining  a  new  trial  in  a  court  of  justice. 
These  old  cases  need  not  I  presume,  be  presented  for  your  consideration 
further  than  to  refer  to  Vol.  12  of  tbe  Opinions  of  Attorneys-General, 
page  355,  in  which  reference  is  made  to  tbe  former  practice  and  the 
cases  defined  in  which  the  bead  of  a  Department  is  authorized  to  reopen 
the  former  decision  of  a  predecessor.  The  opinions  have  been  conflict- 
ing from  time  to  time,  as  will  be  seen  by  reference  to  the  Dicrest  of  tbe  - 
Decisions  of  tbe  Pension  OfiSce  on  pages  204  and  205^  atviV  e^T\^  ^m»»* 
ions  are  in  accordance  with  tbe  proposition  stated.     As  1  u\iflL«^\aKA 
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the  law  governing  all  Departments  in  such  cases  it  is,  a»  clearly  stated 
by  Attorney  General  Bates  on  page  G2,  Vol.  10  of  Opinions,  and  whicli 
is  ns  follows : 

*  Is  it  within  the  power  of  the  head  of  an  executive  Department  to  ex- 
amine and  allow  a  claim  which  has  before  been  examined  and  rejected 
by  one  of  his  predecessors,  without  new  evidence  t 

'  I  know  of  no  statute  which  iirohibits  the  head  of  a  Department  from 
examining  a  claim  which  has  been  before  rejected  by  his  predecessor; 
even  where  no  new  evidence  is  adduced,  and  without  a  statutory  prohibi- 
tion I  presume  that  he  would  have  the  power  to  do  so.  I  do  not  think 
the  decision  of  the  head  of  a  Department  upon  a  claim  before  him  has, 
upon  the  rights  of  claimants,  the  Qual  and  irrevocable  effect  of  tbo 
judgment  of  a  court  of  justice.  Before  giving  them  such  eflFect  it  would 
be  necessary  to  introduce  the  care  and  precision  in  comnlencingand 
conducting  proceedings,  strictness  in  the  admission  of  evidence,  fullness 
of  argument,  and  facility  of  appeal  to  the  tribunal  of  last  resort,  with 
which,  in  courts  of  justice,  the  law  surrounds  suitors.  In  the  admin- 
istration of  the  executive  Departments,  as  a  general  rule,  these  forms 
are  neither  appropriate  nor  possible,  since  the  duties  are  ministerial 
rather  than  judicial.' 

It  appears  to  be  a  recognized  and  inherent  right  of  Department  offi- 
cers to  correct  i)atei».t  or  manifest  errors.  All  the  decisions  of  the  Sec- 
retary of  the  Interior  which  now  govern  this  office  need  not  be  pre- 
sented, and  the  conflicting  ones  as  well,  and  disc  ussed.  A  reference 
to  two  will  be  sufficient  to  show  the  present  practice,  viz,  upon  page 
204,  Parfigraph  2,  under  "Eating — re-adjustment  of",  in  which  it  is  held 
a  re-rating  *'is  authorized  where  the  proof  shows  that  the  pension  al- 
lowed for  a  portion  of  the  period  since  date  of  discharge  was  not  pro- 
portionate to  the  degree  of  disability  then  existing^j  and  also  para- 
graph 174,  under  title  of  "Re  rating",  in  the  supplemental  decisions  of 
the  Digest,  which  is  as  follows : 

'  The  views  of  the  Department  on  the  subject  of  re-rating  have  been 
frequently  stated.  It  has  uniformly  refused  to  disturb  an  adjudi- 
cation of  a  claim  by  a  former  administration  except  upon  the  most 
conclusive  evidence  that  an  error  has  been  committed.  When  the 
question  as  to  the  propriety  of  a  given  rating  is  one  of  judgment,  merely 
depending  upon  the  weight  of  evidence,  it  will  not  allow  the  opinion  of 
to-day  to  overturn  the  opinion  of  yesterday;  otherwise  cases  would 
never  be  settled.  But  where  the  correctness  of  the  former  action  is  so 
manifest,  upon  a  review  of  the  evidence,  that  it  is  not  a  matter  of  dis- 
pute, the  Department  will  not  refuse  to  do  justice  because  the  error  is 
of  long  standing  and  has  been  sanctioned  by  subsequent  aetion." 

Coleman,  James  S.,  Ct.  No.  122,067.  Teller,  H.  M.  Secretary.  June 
10,1884.    Vol.  II,  p.  201. 

The  rule  of  action,  as  thus  stated  by  Mr.  Walker,  seems  eminently 
just  and  liberal  and  should  be  strictly  foUowed. 
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• 

ying  the  rule  as  stated  to  tbe  facts  iu  this  case  this  application 
B  refused  and  tbe  rulings  of  the  Department  heretofore  made  in 
^e  urill  be  affirmed. 

application  seems  to  be  based  upon  the  belief  that  upon  a  mere 
tion  and  at  any  time  it  would  bo  right  and  proper  to  rerate, 
d  the  Department — af:eran  examination  of  the  case — should  be 
opinion  on  the  evidence,  or  the  weight  of  the  evidence,  that  the 
s  rating  was  erroneous :  simply  upon  a  diflFerence  of  opinion, — 
ake  in  the  former  rating  but  upon  the  mere  chance  that  the 
application,  upon  the  same  testimony,  may  be  viewed  iu  a  dif- 
ight  than  it  was  viewed  by  a  former  Commissioner, 
s  method  of  procedure  should  obtain,  then  there  would  be  no 
ent  of  a  question  of  re-rating. 

nclasion,  upon  a  fair  and  impartial  view  of  all  the  facts  and  cir- 
ices  developed  in  the  evidence,  I  am  satisfied  that  the  judgment 
Bred  in  this  case  by  the  Hon.  George  A.  Jenks,  on  April  2, 1880, 
tnd  riglit  and  ought  to  stand. 


widows  claim— death  cause, 
Elizabeth*  T.  Pyle. 

58  occurriDg  as  the  indirect  result  of  military  servico  cannot  bo  accepted  as 
Tojier  basis  for  pension. 
of  Mary  J.  Pyle  overruled. 

%t  Secretary  Ilawlcins  to  the  Commissioner  of  Pensions ^  December 

29,  18SG. 

with  are  returned  the  papers  accompanying  your  report  of  July 

5,  in  claim  No.  261,650,  of  Elizabeth  T.  Pyle,  widow  of  Joshua 

1.  K,  124th  Pa.  Vols. 

pears  from  the  record  that  the  soldier  enlisted  August  G,  1862, 

8  mustered  out  with  his  company  May  17,  1863. 

iport  of  the  surgeon  general  extant. 

claimant  filed  her  declaration  March  17, 18S0,  alleging  that  the 

became  totally  deaf  in  the  U.  S.  service  ''by  reason  of  supporting 

ry  at  Antietam  and  Chancellors ville",  and  that  he  died  December 

injuries  received  December  15, 1869,  on  the  Pennsylvania  E.  R., 

company's  train  striking  him. 

3laim  was  rejected  February  9,  1882,  on  the  ground  that  the 

;nt  causing  death  was  attributable  to  soldier's  carelessness,  or 

ence." 

refore,  the  claimant  appealed. 

bllowing  state  of  facts  is  established  by  the  evidence,  to  wit: 

nt  contracted  total  deafness  at  the  battle  of  Antietam.  by  con- 

'of  cannonading,  while  supporting  a  battery  \n  t\\ei\\\\^  ol  v\.wV^  \ 
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tbat  such  disability  contiuued  until  December  15, 1869,  wben  he  was 
struck  by  u  locomotive  engine  while  walking  on  the  Pennsylvania  R. 
R.  in  tlie  company's  employ  building  a  bridge  therefor,  at  Middletown, 
Pa.,  and  that  ho  died  December  17, 1809,  by  reason  of  said  casualty. 

Granting  such  state  of  facts  as  a  postidate,  the  question  arises :  Did 
decedent  exercise  due  diligence! 

Without  disc;issing  the  minutiw  of  the  several  points  raised  u|)Od 
appeal,  it  will  suffice  to  state  as  a  fundamental  principle  of  law  that 
it  behooves  every  roan  engaged  in  a  hazardous  vocation  to  exercise  due 
diligence ;  to  the  end  that  he  may  pursue  the  same  with  the  least  i>ossi- 
ble  danger  to  his  life  and  limb.  If  he  fail  in  so  doing  he  is,  in  the  eyo 
of  the  law,  guilty  of  laches  or  contributory  negligence,  and  estopped 
thereby  to  deny  the  same.  Now  if  this  be  true  with  respect  to  a  per- 
son in  the  normal  enjoyment  of  all  his  faculties,  a  fortiori^  does  sucli 
wholesome  rule  obtain  in  the  premises,  and  require  a  man  with  any  of 
his  five  senses  impaired  to  exercise  not  only  ordinary,  but  extraordinary 
diligence. 

If  the  manifold  casualties  occurring  every  day  as  indirect  results  of 
partial  disability  or  injury  received  in  the  service  were  to  be  accepted 
as  bases  for  pension  claims  against  the  government,  it  would  be  impos- 
sible to  draw  the  line  of  demarcation  between  valid,  meritorious  claims 
on  the  one  hand  and  invalid  or  fraudulent  claims  on  the  other. 

The  acceptance  or  recognition  of  such  grounds  would  beguile  us  into 
a  wide  field  of  conjecture,  where  the  test  or  criterion  of  merit  is  neces. 
sarily  uncertain.  Wo  must  draw  the  line  somewhere,  in  order  to  cer- 
tainly define  the  government's  policy  so  far  as  practicable.  If,  as  is 
strenuously  contended  in  appellant's  behalf,  deafness  obtunds  the  other 
senses,  it  follows  as  a  corollary  from  such  apocryphal  proposition  that 
decedent  did  not  exercise  even  ordinary,  not  to  say  due  diligence.  If 
he,  being  a  free  agent,  knowing  his  infirmity,  chose  to  walk  straight- 
way into  the  very  jaws  of  death,  it  cannot  be  seriously  maintained  that 
it  is  competent  to  prefer  a  claim  based  upou  such  foolhardiness. 

It  is  begging  the  question  to  urge  that  if  his  hearing  had  been  nor- 
mal he  would  have  escaped;  inasmuch  as  such  bald  assumption  is 
necessarily  hypothetical  or  conjectural.  That  this  would  have  been  the 
case,  because  his  collaborator  (who  w<as  presumably  sound  of  hearing) 
escaped,  is  non  constat 

As  was  aptly  said  by  the  Department  in  re  No.  277,407,  Percilla 
Davis,  under  date  of  June  28, 1886,  "  the  cause  of  the  soldier's  death  is 
too  remote  from  the  injury  received  in  the  service."  And  in  the  case 
of  Myra  Thompson,  No.  314,704,  appellant's  husband  having  been  run 
over  and  killed  by  a  "  switch  engine"  on  the  D.  &  H.  E.  11.  rheumatism 
was  alleged,  and  it  was  urged  in  behalf  of  his  widow,  the  appellant 
claimant,  that  **  had  he  the  good  use  of  his  legs,  he  could  have  proba- 
bly got  out  of  the  way,  and  "  thus  his  life  would  be  saved".  But  it  was 
therein  held  by  the  Department  December  l^t  (^m^Wvt\\  "Coacurring 
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in  tho  viow  that  decedent's  death  was  in  no  wise  due  to  his  military  serv- 
ice, the  rejection  of  appellant's  claim  is  accordingly  affirmed." 

In  view  of  the  manifest  parallelism  between  the  cases  cited  and  the 
case  at  bar,  the  rejection  of  this  claim  is  concurred  in  by  this  Depart 
ment.  Now,  as  touching  the  departmental  ruling  in  re  No.  215,957, 
Mary  J.  Pyle,  (Digest  1885,  p.  143  et  sequentiay)  it  will  be  observed  that 
just  bo  far  as  the  doctrine,  if  any,  enunciated  therein  conflicts  with  tho 
theory  of  the  case  at  bar  and  those  cited  supra — albeit  the  death  cause 
in  the  case  in  question  was  presumably  fortuitous — to  such  extent  is 
said  ruling  hereby  reversed. 


OPINIONS  OF  THE  MEDICAL  REFEREE, 

LUCINDA  GASKELL. 

Tho  statute,  antborizing  tho  appointmcut  of  a  medical  roferce,  contemplated  the  ne- 
cessity of  accepting  tho  opinions  of  such  officer  ns  ordinarily  conclusive  in  matters 
involving  scientific  and  expert  knowledge. 

ABsiittant  Secretary  Hawlcina  to  Messrs.  Milo  B.  Stevens  &  Co»^  January 

6,  1887. 

Yours  of  the  28th,  ultimo^  received  some  days  since  and  the  matters, 
to  which  my  attention  is  therein  called,  have  received  such  further  con- 
sideration as  my  time  permits;  and,  as  requested,  the  decision  rendered 
on  November  29th,  ultimo^  by  the  Department,  in  the  claim  of  Lucinda 
Gaskell,  No.  246,100,  has  been  further  considered  with  a  view  to  tho 
points  mentioned  in  your  letter. 

It  would  seem  proper  that  Section  4770  should  receive  a  construction 
by  this  Department.  Upon  examination  of  this  section,  I  find  that 
Congress  has  conferred  upon  the  Secretary  of  the  Interior,  the  power 
to  appoint  a  duly  qualified  surgeon  as  medical  referee;  I  also  find  that 
the  duty  of  this  officer  is  defined  by  this  statute  as  follows:  "Who, 
under  the  control,  and  direction,  of  tho  Commissiouer  of  Pensions,  shall 
have  charge  of  the  examination  and  revision  of  the  reports  of  the  ex- 
amining surgeons,  and  such  other  duties,  touching  medical  and  surgical 
questions  in  the  Pension  Office,  as  the  interests  of  the  service  may  de- 
mand." 

It  does  not  appear  to  me  that  this  section  can  bo  criticised  upon  the 
ground  of  ambiguity,  and  a  plain,  ordinary,  common  sense  construction 
of  the  terms  used  in  this  section  is  all  that  is  necessary,  as  it  seems  to 
mo,  to  arrive  at  a  correct  conclusion  as  to  its  meaning.  In  giving  my 
construction  to  this  statute  I  am  keeping  in  view  all  the  laws,  rules  and 
regulations  now  properly  in  force  touching  the  question  of  granting 
pensions.  It  was  of  course  known  to  Congress  that,  under  the  laws 
granting  pensions  to  the  different  classes  of  individuals  entitled  thereto^ 
necessarily  important  »nd  intricate  medical  and  suTg\ciV(\we^V\o\v^\5wJ\\ 
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arise  aud  have  to  be  determined  by  somebody,  in  order  to  correctly  set- 
tle the  question  as  to  whether  the  applicant  was  entitled  to  a  pension, 
nnder  the  Taw,  or  not ;  and,  as  it  seems  to  me,  it  was  not  only  right  aud 
proper  but  was  absolutely  necessary, that  some  officer  or  some  tribunal 
of  last  resort,  should  be  created,  whereby  important  questions  could  be 
finally  and  satisfactorily  solved  as  a  guide  to  those  officers  whose  datj 
it  is  by  law  to  determine  who  are  legally'  entitled  to  pensions  under  Cte 
laws  of  the  United  States.  To  illustrate,  let  us  take  the  case  now  nnder 
consideration.  As  stated  in  the  opinion  already  rendered  in  this  case 
a  correct  solution  of  the  cause  of  the  soldier's  death  determines  the 
right  of  his  widow  to  a  pension.  In  this  case,  as  in  nearly  every  case 
of  like  character,  so  far  as  my  experience  has  gone,  testimony  of  purely 
a  medical  character  is  presented  to  the  Department,  pro  and  can,  as  the 
case  may  be,  for  consideration ;  and  again,  as  in  this  case,  the  testimony 
of  the  different  physicians  and  medical  experts,  in  reference  to  the  mat- 
ter in  issue,  is  uncertain  and  of  a  conflicting  character.  You  are  well 
aware  of  the  machinery  in  force,  under  the  regulations  of  the  Pension 
Department,  by  which  evidence  J5  elicited  that  is  deemed  necessary  to 
establish  the  pensioner's  claim,  and  when  it  is  not  of  a  medical  or  sur- 
gical character  the  Department  has  no  difficulty  to  give  its  judgment 
as  to  its  proper  bearing  aud  weight  5  yet,  as  stated  in  the  decision,  where 
the  testimony  itself  is  of  a  character  requiring  scientific  and  expert 
knowledge,  in  order  to  give  it  its  just  weight,  I  might  say  that  the  De- 
partment is  almost  driven  to  the  necessity  of  relying,  to  a  great  extent, 
upon  the  judgment  and  opinions  of  the  medical  referee  in  order  to  prop- 
erly determine  questions  of  this  character.  It  would  seem  that  the 
mere  statement  of  the  proposition  itself  ought  to  carry  conviction  as  to 
its  propriety.  The  law  itself  contemplates  that  those  upon  whom  the 
duty  is  cast  by  law  to  dcternjine  claims  of  the  character  under  consid- 
eration, would  not  necessarily  bo  possessed  of  that  character  of  infor- 
mation to  give  a  just  and  proper  weight  to  purely  medical  evidence 
from  the  fact  that  they  are  not  presumed  to  be  versed  in  medical  sci- 
ence. 

The  object  to  be  aecomplisheil,  in  my  judgment,  in  the  appointment 
of  the  medical  referee,  to  whom  the  Department  may  refer  intricate 
iind  difficult  mctlical  and  surgical  questions  for  a  proper  solution,  could 
hardly  be  dispensed  with.  It  is  believed  that  the  course  adopted  by 
the  Department,  aud  the  rule,  as  laid  down  in  the  decision  in  the  claim 
we  arc  now  considering,  is  in  the  interest  of  justice  and  of  right,  both 
to  the  soldier  and  to  the  government,  that  its  tendency  is  to  make  the 
rulings  and  decisions  of  the  Department  uniform  and  harmonious,  all 
of  which  it  would  seem,  should  be  accomplished  if  possible.  The  rule, 
as  stated  in  the  case  we  arc  considering  is  not  subject  to  the  criticism 
conveyed  in  your  letter,  that  the  medical  referee,  by  reason  of  his  ap- 
pointment and  service  as  a  government  officer,  necessarily  his  judgment 
and  opinions  must  be  partisan  or  biased  \i\  aw^j  \)aTUGvila\:,  bat  the  intent 
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and  purpose  of  tbo  act  of  Congress  referred  to,  creating  tiio  office  of 
medical  referee,  was  evidently  to  aid  both  the  government  and  the 
soldier  in  a  fair  and  just  administration  of  the  pension  laws. 

In  conclusion,  I  can  but  state  that,  after  a  careful  consideration  by 
tho  Department  of  section  4776  of  the  Bevised  Statutes  of  the  United 
States,  tho  rule,  as  laid  down  in  the  decision  now  under  consideration, 
is  correct  and  will  be  adhered  to.  This  construction,  it  is  proper  for  mo 
to  state,  meets  the  entire  approbation  of  the  Secretary  of  the  Interior, 
as  well  as  the  Commissioner  of  Pensions,  and  I  repeat  that  on  questions 
of  purely  medical  or  surgical  character  it  is  believed  by  the  Department 
that  the  opinion  of  themedical  referee  is  not  only  necessary  and  proper  in 
many  cases,  but  that  a  just  and  correct  conclusion  cannot  be  arrived  at, 
with  any  degree  of  certainty,  without  it ;  that  tho  rule  is  not  inflexible 
and,  as  you  state,  will  always  be  subject  to  revision  by  the  Department  in 
all  proper  cases. 

PRACTICE— APPEAL;  DESERTION, 

Margaret  A.  Butler,  (Guardian). 

WhUo  a  cbargc  of  dcscTtioii  exists  againHt  tbo  soldier  a  daiiu  for  peusion  based  on 

bis  service  will  not  bo  considered  on  appeal. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  March  4, 

1887. 

Herewith  are  returned  the  papers  accompanying  your  ofiQce  report  0£ 
January  8, 1887,  in  claim  No.  255,837  of  Margaret  A.  Butler,  guardian 
of  the  minor  child  of  John  Hendricks,  of  Co.  A,  32d  Conn.  Vols. 

The  soldier  enlisted  August  20, 18G2,  deserted  March  12, 1863,  arrested 
September  14, 1863,  admitted  to  Nelson  G.  H.  Camp  Nelson,  Ky.,  March 
20th,  and  died  April  5,  1864,  of  small  pox. 

It  is  alleged  in  claimant's  declaration  filed  December  11, 1879,  that 
the  soldier  died  at  said  camp  April  5, 1864,  "  from  small  pox  contracted 
in  tho  line  of  duty."  The  claim  was  rejected  January  9, 1883,  on  the 
ground  that  the  soldier  was  not  in  the  line  of  duty  when  he  contracted 
tho  fatal  disease. 

Wherefore  said  guardian  appealed,  alleging  that  said  disease  was 
contracted  after  enlistment. 

While  it  is  true  that  the  soldier  contracted  said  disease  after  enlist- 
ment, it  nevertheless  appears  from  the  records  of  the  War  Department 
that  tho  soldier  deserted,  was  arrested,  and  had  not  rejoined  his  com 
pany  when  he  contracted  the  small  pox  and  died  as  aforesaid. 

It  is  the  invariable  rule  that  where  a  charge  of  desertion  exists  against 
an  applicant  for  pension,  such  claimant  has  no  status  that  this  Depart- 
ment will  recognize.  See  departmental  ruling  of  November  6, 1885,  in 
re  John  Myers,  No.  223,032. 

This  Departmeji^  will  not  take  cognizance  of  the  ap\>e^\  ^tot£i^wv\ 
reJeetfoD,  which  is  accordingly  affirmed. 
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ouigin  of  disability—surgeon's  certificate, 

John  W.  Benedict. 

Tbo  Htatomonts  contaiuod  in  a  surgooa'a  certificate  of  disability  as  to  tho  iiamo  ami 
origin  of  a  disease  or  injary,  are  presnmp lively  derived  from  x)crsonal  knowledge, 
or  based  npon  proper  and  reliable  information. 

Ansiiitant  Secretary  Hawkins  to  the  Commissioner  of  PensioiiSj  March  4, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
November  24th,  18S6,  upon  the  appeal  of  John  W.  Benedict,  Co.  A,  18th 
Ills.  Vols.,  from  the  action  of  your  office  rejecting  his  claim  No.  387,772, 
for  pension. 

Claimant  enlisted  May  28, 1861.  Discharged  May  1, 1862,  by  reason 
of  disability.  Be-enlisted  December  21, 1863,  and  was  mustered  out 
with  company  Augt.  31, 1865.  Original  declaration  for  pension  filed 
June  28,  1880,  in  which  he  alleged,  '^that  about  August  10,  1861,  while 
in  the  line  of  duty  and  in  service  nt  Birds  Point,  Mo.  he  contracted 
typhoid  fever,  while  fighting  Jefi*  Thompson,  to  pnwent  him  taking  a 
bridge  about  sixteen  miles  southwest  of  Birds  Point,  and  while  on  tho 
retreat  back  to  Birds  Point,  and  from  the  effects  of  which  fever  he  was 
insensible  and  out  of  his  mind  for  three  months,  and  ever  since  his 
recovery  he  has  suffiered  with  ansBmia  and  partial  paralysis  of  left  arm, 
which  has  now  extended  to  his  left  side." 

On  July  15, 1885,  the  claim  wa^  rejected  on  the  ground  that  the  al- 
leged aniemia  and  partial  paralysis  is  the  result  of  a  disease  or  diseases 
contracted  prior  to  enlistment. 

The  claimant  appealed  from  the  adverse  decision  of  your  office  to  this 
Department  September  5, 1885,  and  in  his  appeal  contends,  first,  that 
there  is  no  evidence  on  file  which  shows  tiiat  ho  ever  had  any  disease 
before  enlistment,  second,  that,  inasmuch  as  he  performed  active  mili- 
tary duty  in  the  field  for  a  period  of  five  months  including  throwing  up 
intrenchments  at  Birds  Point,  Mo.  which  he  could  not  have  performed 
if  he  had  been  suffering  from  said  partial  paralysis  and  ansemia. 

Before  your  office  rejected  this  claim,  you  had  it  examined  by  a  special 
examiner  who  went  to  the  vicinity  of  claimant's  home  and  gave  him 
every  opportunity  to  produce  persons  who  could  testify  in  his  behalf  as 
to  the  condition  of  his  health  prior  to  enlistment  in  1861,  but  on  this 
examination  the  claimant  is  shown  by  six  or  seven  neighbors  to  have 
been  a  person  of  "feeble  mind"  •*  weak  in  intellect,"  "not  balanced 
right  iu  his  mind,"  "  not  an  idiot  but  acting  foolishly."  It  has  been  also 
shown  by  their  testimony  that  he  had  typhoid  fever  and  fever  and 
ague  before  he  enlisted  in  1861;  that  he  had  no  paralysis  after  his  re- 
turn from  the  army,  and  that  he  used  to  work  around  and  chop  wood 

One  witness  testified  before  the  special  examiner  that  he  heanl  claim- 
ant^s  family  speak  of  a  hurt  that  he  had  received  before  he  entered  the 
army,  and  that  the  fall  caused  his  not\)e\T^g  t\s^V,. 


DECISIONS   RELATING   TO   PENSIONS.  33 

The  record  of  the  surgeon  general's  office  shows  that  about  the  time 
claimant  had  served  tliree  months  in  the  army  ho  was  admitted  to  hos- 
pital at  Camp  Defiance,  Cairo,  Ills,  with  intermittent  fever,  and  on  the 
first  of  May  1862  he  was  discharged  ou  surgeon's  certificate  of  disa- 
bility of  which  the  following  is  a  copy,  viz: 

"John  W.  Benedict,  of  Captain  Paul  T.  Jones'  Company  A,  18th  liegt. 
Ills,  was  enlisted  at  Anna,  Ills,  on  tlie  28th  day  of  May,  1861,  to  servo 
three  years,  unless  sooner  discharged.  He  was  born  in  Perry  County 
in  the  state  of  Illinois,  is  20  years  of  age,  5  feet  9  inches  high,  dark  com- 
plexion, blue  eyes,  dark  hair,  and  by  occupation  when  enrolled  a  farmer. 
During  the  last  6  months,  said  soldier  has  been  unfit  for  duty  100  days. 
Ho  was  thrown  from  a  horse  when  he  was  young  and  never  has  as  far 
as  I  can  learn  been  fit  to  do  any  kind  of  work  at  home.  Ho  never  has 
done  any  duty  since  ho  has  been  in  the  company,  has  always  been  ex- 
cused by  the  surgeon.' 

PAUL  T.  JONES, 

Commanding  Company, 

I  certify  that  I  have  carefully  examined  the  said  John  Benedict  of 
Captain  Paul  T.  Jones'  Comiiauy,  and  find  him  incapable  of  performing 
bis  duty  as  a  soldier  because  of  anosmia  and  partial  paralysis  of  the  left 
arm,  resulting,  as  I  believe,  from  an  attack  of  insanity.  Tbe  predispo- 
sition to  insanity  was  produced  by  an  injury  to  the  brain  some  years 
since,  but  the  exciting  cause  was  fever  contracted  while  in  the  service. 

O.  B.  ORMSBY,  M.  D. 
Assistant  Surgeon  ISth  Begt,  Ills,  and  in  charge  of  HospitaU^ 

The  special  examiner  on  April  14th,  1885,  at  Murpbysboro,  Ills,  ex- 
amined Dr.  Ormsby,  who  made  and  signed  the  foregoing  certificate,  and 
who  being  duly  sworn  stated  that  he  remembered  claimant,  he  first 
treated  him  for  diarrhoea,  then  for  intermittent  fever  caused  by  mala- 
rial poisoning,  in  March  or  April,  18G2,  at  or  near  Shiloh,  Tenn.  He  was 
excused  from  duty  quite  a  while  on  account  of  anaemia,  debility,  and 
partial  paralysis  of  left  arm  and  muscles  of  body  were  affected  some- 
what, it  was  either  a  wasting  or  destruction  of  nerve  tissue,  or  results 
of  the  anaemia.  *'  I  had  a  belief  or  impression  that  it  was  the  result  of 
insanity.  This  opinion  was  formed  either  through  his  statements,  or 
report  in  the  regiment.  When  I  first  made  his  acquaintance  in  the  regi- 
ment he  was  dull,  his  intellect  was  feeble,  he  was  not  bright  by  any 
means."  In  a  person  whose  nervous  system  is  healthy  ho  (Dr.  Ormsby) 
is  confident  that  an  attack  of  remittent  fever  of  two  weeks  duration 
could  not  produce  paralysis.  "When  the  soldier  was  about  to  be  dis- 
charged there  was  a  careful  examination  of  the  body,  head  and  arm,  as 
far  as  I  recollect,  I  don't  think  that  the  head  showed  any  signs  of  in- 
jury. The  statement  recorded  by  mo  in  the  certificate  of  disability  t.  e. 
*  that  the  predisposing  cause  of  insanity  was  result  ot  auvajwT^  \,o\im\\i^ 
was  derived  by  we  cither  tbrongh  his  statements,  or  l\iaA\\.  iitovDL  \y^^^ 
1&ZJ7  PEN 3 


34  DECISIONS   RELATING   TO   PENSIONS. 

autbority  iu  tho  regiment.  Who  tbat  was  1  cauuot  uow  remember. 
The  certificate  of  disability  so  far  as  it  states  matters  of  which  I  was 
cogDizaut  from  personal  observation  is  correct,  paralysis  was  due  to 
causes  other  than  the  service  and  tho  causes  originated  before  entering 
tho  service.    I  have  not  seen  claimant  since  discharge." 

It  is  now  more  than  twenty -four  years  since  assistant  surgeon  Ormsby 
prepared  the  certificate  of  disability  by  reason  of  which  claimant  was 
discharged  from  tho  service  of  the  United  States.  It  was  his  official 
duty  to  state  carefully  and  truthfully  the  name  ai:d  cause  of  origin  of 
the  disease  or  injury  which  rendered  tho  soldier  unlit  for  military  duty, 
it  must  bo  reasonably  presumed  that  ho  wrote  the  certificate  from  i>er- 
sonal  knowledge,  or  from  knowledge  based  upon  proper  and  reliable 
information  derived  at  the  time.  In  this  case  the  certificate  of  the  assist- 
ant surgeon  is  sustained  by  the  certificate  of  the  captain  commanding 
claimant's  company,  and  who  was  its  commanding  officer  from  tho  date 
of  claimant's  enlistment  to  date  of  discharge,  and  who  would  be  most 
apt  to  know  the  history  of  the  soldier's  disability. 

From  a  careful  review  of  the  whole  testimony  on  file,  and  inasmuch 
as  the  soldier  failed  to  disprove  the  cumulative  testimony  of  neighbors 
who  have  sustained  the  adverse  record  ]  and  remembering  that  ho  had 
scarcely  served  three  months  in  the  army  when  ho  became  unfitted  for 
the  performance  of  military  duty,  the  Department  believes  that  the 
action  of  rejection  was  proper  and  affirms  the  same. 


niDOfrS  CLAIM— DEArU  CAUSE. 

Elizabeth  A.  Newuall. 

Following  tbe  opiuiou  of  the  medical  referee,  typhoid  fever  cauuot  bo  acceptod  as  the 
sequcuee  of  a  previously  diseased  condition  caused  by  measles  or  chronic  diarrhoBa. 

Assistant  Secretary  HawJcins  to  the  CommissioncT  of  Pensions j  March  4, 

1887. 

Herewith  are  returned  the  papers  in  claim  No.  295,832  of  Elizabeth  A., 
widow  of  Augustine  Kewhall,  Co.  F,  14th  Maine  Vols.,  accompanying 
your  letter  of  transmittal  of  June  14,  18SC. 

Soldier  enlisted  February  27,  18G5,  and  was  discharged  August  28^ 
18G5.  He  died  Sept.  9,  1877  never  having  made  an  application  for  i)en- 
sion.  The  widow  filed  her  application  for  pension  August  18, 1882,  al- 
leging death  at  Santa  Cruz  California,  result  of  measles  contracted  iu 
the  service,  which  left  him  in  an  enfeebled  and  debilitated  condition, 
and  from  the  effects  of  which  he  died. 

The  testimony  of  B.  D.  Fagan,  M.D.  of  Santa  Cruz  Cal.,  filed  March 
11, 1884,  shows  that  soldier  died  of  typhoid  fever  and  that  afliant  treated 
Iilm  from  Augast  25, 1877,  until  date  of  his  death.    This  physician  tes- 
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tiiles  that  ^^at  this  time  and  previous  to  this  attack  be  was  siiflering 
from  impaired  constitutioual  vigor  sach  as  would  naturally  result  from 
an  attack  of  measles  followed  by  a  tedious  convalesceuce,  aud  more  par- 
ticularly if  supplemented  by  cbronic  diarrbcea  aud  otber  disabilities  at. 
tending  army  life,  aud  in  my  opinion  tbe  disease  of  wbich  be  died  was 
sapeiiudaced  by,  and  a  sequence  of,  a  previously  diseased  constitution 
caused  by  army  life." 

Tbe  bod^'  of  tbis  affidavit  is  not  in  tbe  baud  writing  of  affiant,  and  is 
unsatisfactory  and  unconvincing.  It  docs  bowever,  plainly  stivte  tbat 
soldier  died  of  tyi>boid  fever,  and  sucb  will  be  assumed  to  be  tbe  disease 
tbat  caused  bis  deatb. 

Tbe  bospital  record  of  tbis  soldier  sbows  tbat  be  was  treated  for 
measles  from  Marcb  20,  till  April  4,  18G5.  Evidence  filed  in  tbe  case 
sbows  tbat  be  was  a  sound  man  wben  be  entered  tbe  service  and  tbat 
be  was  discbarged  in  a  weak  and  diseased  condition,  wbicb  was  tbe  re- 
sult of  bis  service.  It  is  a  notable  fact,  bowever,  tbat  soldier  made  no 
application  for  pension,  and  tbat  bis  widow  delayed  ber  application 
nearly  five  years  after  tbe  soldier's  deatb. 

Tbe  medical  referee,  Dr.  Hood,  filed  bis  opinion  in  tbis  case  Jane  24, 
1885,  as  follows :  "  Typboid  fever  cannot  be  accepted  as  a  result  of 
measles."  Following  tbis  opinion  tbe  claim  w^as  rejected  July  6, 1885, 
ODT  tbe  ground  tbat  tbe  deatb  of  tbe  soldier  from  typboid  fever  was  not 
tbo  result  of  measles  wbicb  tba  soldier  bad  wbile  in  service  as  alleged, 
nor  in  any  way  due  to  bis  military  service,  but  was  contracted  after  bis 
discbarge  tberefrom. 

A  careful  examination  of  all  tbe  evidence  in  tbis  case  confirms  tbe 
Department  as  to  tbo  justice  of  tbis  action  of  your  Office,  wbicb  is  ac- 
cordingly affirmed. 


INCREASE—ACT  OF  MARCH  3.  1885. 

Feancis  Green. 

Tho  increase  of  ponsion  provided  by  the  act  of  March  3,  18^5,  for  loss  of  arm  at  the 
eboolder  joint,  does  not  extend  to  a  cose  of  amputation  below  tbo  sbouldcr  joint. 

A%9istant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  March  9, 

1887. 

Tbo  papers  are  returned  berewitb  in  tbe  increase  jiension  claim,  cer- 
tificate No.  247G  of  Francis  Green,  2d  class  Fireman  U.  8.  K,  Ship 
Maratanza. 

Enlisted  July  29, 18C4 ;  discbarged  December  2,  18G4.    Original  de- 
claration filed  October  6, 1874,  alleging  loss  of  rigbt  arm,  by  being  caught 
in  the  eccentric  and  torn  off.    Pensioned  at  $8.  per  month  from  Decem- 
ber 18G4  for  loss  of  right  arm,  at  elbow  joint;  iucteaa^iOL  \ft  %\^.i^WJx 
June  6, 1866,    $24.  from  June  4, 1874,  and  $30.  from  Uatii*!  S^\?Sa, 
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Iq  August  18S5,  he  filed  an  inquiry  as  to  whether  he  was  not  eutitled, 
under  the  act  of  March  3,  1885,  to  $37.50  per  month,  and  was  informed 
that  said  act  of  Congress  provides  a  rate  of  $37.50  per  month  for  loss 
of  arm  at  tlie  shoulder  joint;  that  his  arm  was  amputated  below  the  surgi- 
cal neck  of  the  humerus,  and  therefore  he  is  not  entitled  to  said  rate. 

Appealed  Oct.  14, 1885,  on  the  ground  ^^  that  the  stump  of  his  arm 
is  useless  and  he  undorstands  the  decision  of  the  lion.  Commissioner  of 
Pensions  to  be  that  when  the  stump  is  as  useless  as  if  the  amputation 
had  been  made  ?X  liio  shoulder,  the  soldier  is  entitled  to  $37.50  per 
month." 

Opinion. — Tizd  law  quoted  is  definite  and  positive  and  admits  of  no 
ambi  guons  construction ,  or  discretionary  interpretation.  The  language 
of  the  act  approved  March  3, 1885  (23  Stat,  437),  is  "That  all  soldiers 
and  sailors  of  the  United  Stiites  who  have  had  an  arm  taken  ofif  at  the 
shoulder  joint,  caused  by  injuries  received  in  the  service  of  their  coun- 
try,''  etc.,  etc.  Nothing  is  said  about  a  disability  equivalent  to  an  ampu- 
tation "  at  the  shoulder  joint."  lA  order  to  receive  the  increase  under 
this  act,  therefore,  it  is  evident  the  amputation  must  have  been  made 
absolutely  at  the  shoulder  joint.  This  can  mean  but  one  thing,  to  wit, 
just  what  it  says.  An  amputation  at  the  shoulder  joint  would  leave  no 
stump  whatever.  The  appellant  has  a  stump  of  several  inches  ]  there- 
'/:/re,  he  is  not  eiititled  to  increase  under  the  act  referred  to. 

The  appeal  is  dismissed. 


WAR  OF  1812— JCT  OF  MAllCH  9,  1878. 

William  Thompson. 

Sfcr»'ico  louclcred  afier  the  ratification  of  the  treaty  of  peace  does  not  entitle  tUo  ap- 
plicant to  pension  under  tlie  act  of  March  9,  1878. 

Assistant  iSecretary  Hawkins  to  tlie  Commissioner  of  Pensions^  March  9, 

1887. 

Ilerewith  are  returned  the  papers  which  accompanied  your  report  of 
the  Ist  instant  upon  the  appeal  of  William  Thompson  from  the  decision 
of  your  office  rejecting  his  claim  for  pension  on  account  of  service  in  the 
war  of  1812,  No.  34,321. 

On  the  28th  of  April  1879,  Mr.  Thompson  filed  an  application  for 
pension  in  which  ho  alleged  that  he  enlisted  as  a  substitute  for  Hamil- 
ton Freeman  in  Captain  John  Oliver's  company,  afterwards  James 
Bradley's  company,  of  North  Carolina  Militia,  for  a  period  of  about 
thirty  days  and  was  discharged  about  the  28th  of  February  1815. 

In  a  declaration  filed  on  the  8th  of  October,  1885,  he  states  that  he 
served  as  a  substitute  for  Hamilton  Freeman  in  Captain  Walker's  com- 
pany of  North  Carolina  Militia;  that  he  continued  in  service  nineteen 
claysy  and  was  discharged  on  account  of  IVi^  tetm\\ift.t\ou  of  the  war. 
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In  an  affidavit  filed  on  the  7th  of  January,  1886,  he  states  tbat  he 
served  in  Captain  Ephriam  Carruth's  company  of  N.  C.  Militia  and  was 
discharged  after  the  treaty  of  jieace  was  made. 

The  Third  Auditor  of  the  Treasury  reports  that  the  rolls  of  Captain 
John  Oliver's  company  of  North  Carolina  Militia  show  that  William 
Thompson  served  from  February  20, 1815,  to  March  G,  1815,  and  was 
paid  for  fifteen  days'  service.  The  Third  Auditor  further  reports  that 
there  are  no  records  or  rolls  of  Captain  Ephriam  Carruth's  company  N. 
C.  Militia,  on  file  in  his  ofiice,  and  that  neither  the  name  of  William 
Thompson  or  of  Hamilton  Freeman  is  found  upon  the  rolls  of  Captain 
John  F.  Walker's  company  of  N.  C.  Militia. 

The  evidence  in  the  case  does  not  show  that  the  applicant  served  for 
any  other  period  than  from  the  20th  of  February  until  the  Ctli  of  March, 
1815. 

Tonr  report  sets  forth  that  the  claim  was  rejected  on  the  ground  that 
the  service  rendere<l  by  the  applicant  was  after  the  termination  of  the 
war  of  1812. 

From  this  action  the  appeal  is  taken. 

The  question  involved  in  this  case  was  considered  by  the  Attorney 
Gleneral  of  the  United  States  on  the  21st  of  September  1878,  upon  the 
request  of  this  Department.  The  Attorney  General  held  that  service 
X)erformed  after  the  ratification  of  the  treaty  of  peace,  which  took  place 
February  17, 1815,  does  not  entitle  an  applicant  to  the  benefits  of  the 
act  of  March  0, 1878 ;  that  that  act  provides  only  for  those  who  served 
in  the  war.  This  opinion  of  the  Attorney  General  has  been  accepted 
by  this  Department  as  its  rule  of  action  since  the  date  at  which  it  was 
given. 

Your  decision  in  the  case  of  Mr.  Thompson  is  therefore  afiirmed. 


invalid  claim— surgeon's  certificate  of  disaiillitv. 

Jeremiah  Smith. 

Tho  appoaranco  of  a  diHability  shortly  after  enlistment  is  in  corroboration  of  the  sur- 
geon's certificate  tbat  such  disability  existed  prior  to  enlistment. 

AsHstant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  March  9, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
July  30, 1886,  upon  the  appeal  of  Stoddart  &  Co.  of  this  city,  attorneys 
for  Jeremiah  Smith,  Co.  F,  8th  Kansas  Vols.,  from  tlie  action  of  your 
office  rejecting  his  claim  No.  125,400,  for  pension. 

Claimant  enlisted  December  5,  1861,  and  was  discharged  April  23, 
1863.  Original  declaration  was  filed  May  2, 1867,  in  which  it  is  alleged 
that  while  in  the  service  and  line  of  duty,  as  a  teamsteT,  o^ioviV,  5«vvvv^\^ 
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8, 18G2,  while  iu  the  act  of  feeding  and  taking  care  of  a  team  of  mules, 
in  Leavenworth,  Kansas,  ho  was  injured  by  the  mules  first  kicking  him 
down,  and  then  trampling  on  him  and  thereby  injuring  his  left  hip. 
The  claim  was  rejected  November  IG,  1871,  on  the  ground  that  the  dis- 
ability existed  prior  to  enlistment. 

On  April  IG,  1883,  he  filed  another  declaration  for  pension,  nlleging 
therein,  that  while  in  the  line  of  duty  at  Fort  Leavenworth,  Kansas,  on 
or  about  January  28, 18C2,  he  received  an  injury  to  his  back  by  being 
crushed  between  two  mules  while  on  extra  duty  in  the  stable ;  that  he 
has  suffered  from  said  injury  ever  since.  That  he  was  treated  in  hospital 
at  Fort  Leavenworth,  Kansas,  Irom  January  20, 18C2,to  last  of  Febru- 
ary, 1SG2.  The  claim  was  rejected  April  30, 1885,  on  the  ground  of  no 
I^ensionable  disability  from  causes  alleged  since  filing  declaration. 

From  this  decision  claimant's  attorney  appealed  to  this  Department 
November  7, 18vS5. 

In  examining  the  evidence  on  file  in  this  case  it  appears  that  claim- 
ant was  discharged  from  the  service  of  the  United  States  by  reason  of 
surgeon's  certificate  of  disability  of  which  the  following  is  a  copy,  viz; 

"Private  Jeremiah  Smith,  of  Capt.  John  Conover's  company  F, 
of  the  8th  Kegt.  of  U.  S.  Kansas  Vols,  was  mustered  by  Gapt.  John 
Greelish  of  the  8th  Eegt.  of  Kans.  Vols,  at  Olathe,  Johnson  Co.,  Kan- 
sas, ou  the  5th  day  of  December  18G1,  to  serve  three  years.  He  was 
born  in  the  State  of  Pennsylvania,  is  43  years  of  age,  is  5  feet  7  inches 
high,  dark  complexioued,  hazel  eyes,  dark  hair,  and  bj' occupation  when 
enlisted  a  blacksmith.  During  the  last  two  months  said  soldier  has 
been  unfit  for  soldier's  duty  CO  days.  Said  Private  Jeremiah  Smith  is 
crippled  iu  such  a  manner  as  renders  him  unfit  to  be  placed  in  the  ranks, 
or  march  any  distance,  he  has  done  nothing  except  being  on  extra  duty 
as  a  hostler  for  two  months.  Having  once  had  previous  to  his  enlist- 
ment his  hip  dislocated. 

(Signed)  JNO.  CONOVER 

Capt  Co,  F.  Sth  Ecgt  K.  V  Commanding  Company 

Station :  Fort  Leavenworth, 
Date :  April  15, 18C2. 

I  certify  that  I  have  carefully  examined  the  said  Jeremiah  Smith  ot 
Capt.  John  Conover's  Company,  and  find  him  incapable  of  performing 
the  duties  of  a  soldier  because  of  partial  dislocation  of  thigh  bone  at 
hip  joint  which  existed  prior  to  enlistment. 

(Signed)  SAML  PHILLIPS. 

Act  Asst  Surgeon. 

Discharged  this  23d  day  of  April,  1802,  at  Fort  Leavenworth,  Kansas 
(Signed)  W.  E.  PIHNCE 

Major  M  Tnfty,  Commanding  Post^ 
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It  appears  that  claimant  was  daly  aud  carefully  examined  by  two 
boards  of  surgeons,  and  in  their  certificates  they  severally  report  him 
not  disabled  in  any  pensionable  degree,  and  refuse  to  rate  him.  In  an 
affidavit  made  by  claimant  March  19, 1884,  and  filed  in  your  office  March 
27, 1884,  he  positively  denies  having  executed  or  filed  a  declaration  for 
pension  in  18G7,  that  if  such  a  declaration  was  filed  that  it  is  false  and 
fraadolent,  but  whether  he  executed  or  filed  said  first  declaration  or  not, 
it  makes  no  particular  difference  in  the  status  of  his  claim  for  i>ension. 

The  very  short  time  that  claimant  served  as  a  soldier,  and  not  having 
proved  by  officers  or  comrades  that  he  received  such  injuries  in  the 
service  and  in  line  of  duty  goes  to  fully  corroborate  the  truth  of  the  sur- 
geon's certificate  of  disability  and  proves  that  the  disability  for  which 
he  claims  pension  existed  prior  to  his  enlistment. 

The  very  long  space  of  time  that  claimant  waited,  more  than  21  years, 
before  filing  his  claim  for  pension  tends  to  prove  that  he  had  very  little 
hope  of  ever  establishing  his  right  to  pension  for  the  disabilities  alleged. 

After  carefully  considering  all  the  testimony  on  file  in  this  case,  this 
Department  fully  concurs  in  your  action  rejecting  the  claim  aii<l  affirms 
the  same. 


CLAIM  FOR  JIE-BATING—ACT  OF  MAllCll  \\  IHS;5. 

John  S.  ^mith. 

Rating  at  thirty  dollars  per  mouth  under  the  act  of  March  3,  1883,  extends  only  to 
(1)  loss  of  au  arm  at  or  abovo  the  elbow,  (2)  loss  of  a  log  at  or  above  the  knee, 
or  (3)  any  other  disability  amountiug  to  incapacity  for  the  performance  of 
moDual  labor. 

A  disabQlty  equivalent  to  the  loss  of  an  arm,  is  not  ratable  at  thirty  dollars  per  month 
under  said  statute. 

The  case  of  Thomas  II.  Martin  overruled. 

Atmstant  Secretary  Hawkins  to  tlie  Commissioner  of  Pensions^  March  11, 

1887. 

Herewith  are  returned  the  papers  in  the  claim,  certificate  No.  35,024, 
of  John  S.  Smith,  Co.  B,  5th  K  Y.  Cav.,  for  a  re-rating. 

Appellant  was  placed  upon  the  pension  roll  December  8,  18C4,  at  the 
rate  of  eight  dollars  per  month,  for  anchylosis  of  left  elbow  joint,  and 
atrophy  of  arm  from  gunshot  wound,  said  pension  commenciug  April 
25th,  the  date  of  his  discharge.  This  rate  was  increased  to  fifteen  dol- 
lars, under  act  of  June  6, 186G;  to  eighteen  dollars,  underact  of  June 
8, 1873;  and  to  twenty  four  dollars,  under  Jict  of  March  3,  1883,(22 
Stat.,  453). 

On  February  9, 1885,  appellant  filed  a  declaration  in  which  he  claims 
that  he  is  entitled  to  thirty  dollars,  per  month,  in  lieu  of  the  twenty 
four  dollars  which  he  is  now  receiving. 

This  claim  was  rejected  on  the  ground  that  clauwawl  wa^  T^e»ws\\i^ 
the  fall  atnouDt  to  which  he  \ras  entitled  under  t\\e\aN\. 
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From  this  action  the  appeal  was  taken  by  claimant's  attorney  J.  C. 
De  Patron,  who  contends  that  appellant's  disability  is  equivalent  to  the 
loss  of  an  arm  at  or  above  the  elbow,  and  that  be  is  entitled  to  thirty 
dollars  per  month,  nnder  act  of  March  3, 1883,  as  interpreted  by  the 
decision  in  the  case  of  Thom.is  II.  Martin,  certificate  No.  11,93G,  ren- 
dered June  2,  1884. 

It  appears  that  the  claimant  became  entitled  to  twenty  four  dollars 
per  month,  under  the  first  clause  of  the  act  of  March  3, 1883,  which  pro- 
vides, that  all  persons  entitled  to  invalid  pensions  ^^  who  shall  have  lost 
one  hand  or  one  foot  or  been  totally  or  permanently  disabled  in  the 
same,  or  otherwise  so  disabled  as  to  render  their  incapacity  to  x^erform 
manual  labor  equivalent  to  the  loss  of  a  hand  or  foot,  shall  receive  a 
pension  of  twenty  four  dollars  per  month." 

The  last  clause  of  said  act  provides,  that  all  persons  entitled  to  in- 
valid pension,  ''who  in  like  manner  shall  have  lost  either  an  arm  at  or 
above  the  elbow,  or  a  leg  at  or  above  the  knee,  or  shall  have  been  other- 
wise so  disabled  as  to  be  incapacitated  for  performing  any  manual  labor, 
but  not  so  much  as  to  require  regular  personal  aid  and  attendance,  shall 
receive  a  pension  of  thirty  dollars  per  month." 

The  decision  reforred  to  by  appellant's  attorney,  is  in  direct  conflict 
with  one  made  August  6, 1885,  by  the  Assistant  Secretary  of  the  Inte- 
rior, non.  George  A.  Jenks,  in  the  case  of  John  Crinian,  Oert.  Ko. 
3,G80,  in  which  it  is  held  that,  "  The  intent  and  meaning  of  the  statute 
are  plain  and  admit  of  no  doubtful  interpretation.  It  provides  a  pen- 
sion of  thirty  dollars  per  month  for  three  classes  of  cases :  1st.  The  loss 
of  an  arm  at  or  above  the  elbow.  2d,  The  loss  of  a  leg  at  or  above  the 
knee.  3d.  For  any  other  disability  amounting  to  incapacity  for  the 
performance  of  manual  labor,  but  not  such  as  to  require  personal  aid 
and  attendance.  The  evidence  in  the  present  case  would  seem  to  indi- 
cate that  the  wounded  arm  is  useless,  and  that  the  disability  is  equiva- 
lent to  the  loss  of  the  arm.  But  the  statute  does  not  allow  the  rate 
therein  named  ($30)  for  an  injury  to  the  arm  equivalent  to  its  loss.  The 
claimant  to  be  entitled  to  its  benefits  must  have  suffered  actual  loss  of 
the  arm  at  or  above  the  elbow,  or  his  disability  must  be  such  as  to  in- 
capacitate him  for  any  manual  labor." 

The  Department  is  clearly  of  the  opinion  that  the  decision  just  quoted 
correctly  interprets  the  act  of  March  3,  1883,  and  the  doctrine  therein 
laid  down  on  the  question  involved  in  this  case  is  re-aflBrmed,  aod  the 
case  cited,  so  far  as  it  conflicts  with  this  opinion,  is  hereby  expressly 
overruled. 

Appellant's  disability  probably  entitles  him  to  a  pension  of  thirty  dol- 
lars a  month  under  the  act  of  August  4,  188G,  to  which  your  attention 
is  respectfully  called. 

The  rejection  of  the  claimed  re-rating,  on  the  grounds  urged  by  claim- 
ant's attorney  on  appeal,  is  affirmed 
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increase  claim— medical  referee. 
Tatbick  Preston. 

The  opinion  of  the  medical  referee,  on  questions  coming  exclusively  within  the  prov- 
ince of  his  dnties,  is  decisive,  snbject  only  to  revision  by  the  Commissiouor. 

Assistant  Secretary  Hawkins  to  tJie  Commissioner  of  Fensio'nSj  March  12. 

1887. 

Herewith  are  returned  the  papers  wliicli  accompanied  your  report  of 
November  26, 1886,  upon  the  appeal  in  the  increase  claim,  Cert.  No. 
135,080,  of  Patrick  Preston,  Co.  U,  9th  N.  Y.  Vols.,  from  the  action  of 
yoar  office  rejecting  his  claim  for  increase. 

Claimant  enlisted  July  31,  1861  and  was  discharged  August  3,  1863, 
re-enlisted  February  29,  1861  and  was  again  discharged  June  9, 1865, 
Ho  filed  his  original  declaration  March  9,  1874,  and  alleged  therein 
'Hhat  his  disability  was  caused  by  a  gun-shot  wound  of  right  thigh  re- 
ceived in  action  at  South  Mill,  N.  C,  April  19, 1S62." 

Ho  was  granted  a  pension  on  account  of  said  alleged  wound  at  the 
rate  of  four  dollars  per  month. 

He  filed  an  application  for  an  increase  on  account  of  said  wound,  Oc- 
tober 19, 1882,  which  was  rejected. 

On  July  2, 1885,  he  filed  another  claim  for  increase  alleging  ^Hhat 
the  gun-shot  wound  in  his  right  thigh  caused  a  contraction  of  the 
sinews,  and  stiffness  of  the  knee  joint;  that  the  ball  remains  in  his  thigh, 
preventing  him  from  working  at  his  trade  a  tin  roofer." 

Your  office  rejected  thislast  application  October  27, 1885,  and  from  this 
adverse  decision  claimant's  attorney  filed  an  appeal  in  this  Department 
on  November  20,  1885,  and  states,  *'  That  his  appeal  is  on  the  ground 
that  he  does  not  believe  claimant  is  pensioned  to  a  degree  commensur- 
ate with  his  disability,  and  asks  that  he  may  be  permitted  to  appear  be- 
fore the  board  of  surgeons,  or  medical  referee,  at  Washington,  D.  C." 

It  appears  from  the  certificates  of  the  examining  surgeons,  filed  in 
July  1874,  and  December  1877,  that  claimant's  disability  was  rated  at 
one  half  of  total. 

Pending  his  application  for  increase  he  was  examined  by  the  board 
of  surgeons  at  Hampton,  Va.  November,  1882,  and  was  rated  at  total 
disability,  or  eight  dollars  per  month,  on  account  of  gun-shot  wound  of 
right  thigh  and  its  effects,  including  heart  disease. 

He  was  again  examined  September  3, 1885,  by  the  board  in  the  Na- 
tional Soldiers  Home,  Ya.  and  in  their  certificate  they  rate  him  total, 
for  same  disability. 

On  July  20, 1886,  the  chief  of  the  law  division  referred  the  case  to 
the  medical  referee  for  his  opinion,  '•  whether  in  view  of  the  certificate 
of  the  Hampton,  Va.  board  and  the  National  Soldiers  Home,  Ya.  board, 
September  3, 1885,  the  rejection  of  the  claim  for  ai\  incxe«i^e>  %\vws\^  \i^ 
tUlhered  to.'' 
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On  July  21, 188G,  the  medical  referee  furnished  the  following  reply, 

viz: 

<<The  certificates  of  examinations  referred  to  show  a  disability,  in  de- 
gree greater  than  one-half  of  total,  but  the  wound  alone  and  its  results 
are  in  ray  opinion  fully  rated  at  one-half.  The  bursal  enlargement  of 
the  knee  is  only  what  we  should  expect  to  find  in  one  of  his  profession, 
viz;  tin-roofer,  and  neither  this  nor  disciise  of  heart  can  be  accepted  as 
due  to  gun  shot  wound. 

J.  G.  RAYMOND, 

Mertical  Examiner 
Approved: 
John  Campbell 

Medical  Referee^ 

The  right  of  this  claimant  to  an  increase  of  pension  is  purely  a  medi- 
cal question,  he  has  certainly  received  every  possible  opportunity  that 
your  office  could  bestow  to  enable  him  to  prove  his  right  to  a  larger  rate 
of  pension  than  four  dollars  per  month,  but  if  any  such  proof  could  be 
obtained  he  has  failed  to  file  it. 

Under  section  477G  of  the  Revised  Statutes,  the  Secretary  of  this  De- 
partment is  '<  authorized  to  appoint  a  duly  qualified  surgeon  as  medical 
referee,  who,  under  the  control  and  direction  of  the  Commissioner  of 
Pensions,  shall  have  charge  of  the  examination  and  revision  of  the  re- 
ports of  examining  surgeons,  and  such  other  duties  touching  medical 
and  surgical  questions  in  the  Pension  Office  as  the  interests  of  the  serv- 
ice may  demand" 

It  is  a  well  established  rule  of  the  Department  that  the  opinion  of 
the  medical  referee  on  purely  medical  questions,  should  be  accepted  as 
decisive  but  in  no  case  to  be  regarded  as  final.  His  opinion  upon  ques- 
tions coming  exclusively  within  the  province  of  his  duties  are  subject 
only,  like  that  of  other  subordinates,  to  revision  by  the  chief  of  the  bu- 
reau.   (Digest  of  1885,  page  290.) 

Medical  examinations  and  reexaminations  are  within  the  discretion 
of  the  Commissioner  of  Pensions,  his  coinciding  with  the  opinion  of  the 
medical  referee  in  this  case  and  rejecting  the  claim  for  increase  was 
proper,  and  is  affirmed. 


PUACnCE^APPEJL;  DESERTION, 

Margaret  A.  Taylor. 

Tho  Department  will  not  take  jurisdiction  in  case  of  enlistment  in  violation  of  the 
twenty-second  article  of  war  until  tlio  charge  of  desertion  is  removed  in  tho  man- 
ner provided  by  law. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions  March  10, 

1887. 

Herewith  are  returned  the  papers  accompanying  your  report  of  De- 
cemberlT,  1886,  in  claim  No.  30'2,GG0  oi  Maxgaiet  ^.T^^j\oT^  mother  of 
•Nie/son  Taylor,  Co.  A,  145th  Penn.  VoA». 
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It  appears  that  tbe  soldier,  Nelson  Taylor,  enlisted  May  11,  1801,  in 
Co.  D,  99th  N.  Y.  Vols.,  under  the  name  of  Charles  Wilson ;  and  was 
subsequently  transferred  to  Co.  F.  He  deserted  from  Co.  F,  April  5th 
or  6, 1863,  and  enlisted  August  22,  1863,  under  the  name  of  William 
Williams,  as  a  substitute  for  James  McCourt,  (who  had  been  drafted 
July  25,  1863,)  in  violation  of  the  22nd  (now  59th)  article  of  war,  and 
was  assigned  to,  and  served  with  Co.  A,  145th  Pa.  Vols.  He  died  in 
hospital  at  Ft.  Monroe,  Va.,  April  16,  1865,  of  phthisis,  and  organic 
disease  of  the  heart,  as  shown  by  the  surgeon-general's  report. 

The  mother  filed  her  claim  for  pension  March  27,  1883;  which  was 
rejected  May  24, 18S6,  on  the  ground  "  that  the  soldier  was  a  deserter." 
He  deserted  from  Co.  F,  99th  N.  Y.  Vols.,  and  while  so  borne,  enlisted, 
was  assigned  to,  and  served  with  the  above  command  in  violation  of 
the  50th  article  of  war.  The  law  views  him  as  in  a  continuous  state  of 
desertion  during  the  whole  period  of  his  last  service.  See  report  of 
the  adjutant-general  dated  April  30, 18vS6.  The  Department  will  not 
take  jurisdiction  in  such  a  case,  unless  the  charge  of  desertion  is  re- 
moved, agreeably  to  the  acts  of  August  7, 1882,  and  May  17,  X886. 

ARTICLES  OF  WAR. 

Art.  22.  No  non-commissioned  officer  or  soldier  shall  enlist  himself  in 
any  other  regiment,  trooper  company,  without  a  regular  discharge  from 
the  regiment,  troop,  or  company  in  which  he  last  served,  on  tbe  penalty 
of  being  reputed  a  deserter,  and  suffering  accordingly.  And  in  case 
any  officer  shall  knowingly  receive  and  entertain  such  non-commissioned 
officer  or  soldier,  or  shall  not,  after  his  being  discovered  to  be  a  deserter, 
immediately  confine  him,  and  give  notice  thereof  to  the  corps  in  which 
ho  last  served,  the  said  officer  shall  by  a  court-martial  bo  cashiered. 
(Now  article  50,  section  1342,  Revised  Statutes.)    Digest,  1885,  j).  194. 

The  rejection  in  question  is  affirmed. 


dependent  mothee— evidence. 
Charlotte  Letterman. 

Evidence  that  the  La sbaiul  misapplied  his  earnings  docs  not  csiabliHli  dependence 

npon  the  son. 

Assistant  Secretary  Ilawlcins  to  the  Commissioner  of  Pensions,  March  23, 

1887. 

Herewith  are  returned  the  papers  accompanying  your  report  of  July 
8, 1880,  in  claim  No.  230,369  of  Charlotte  Letterman,  mother  of  William 
H.  Letterman,  Co.  E,  40th  Penua.  Vols. 

The  soldier  enlisted  October  24, 18C1,  in  said  service^  ».\\A  vVx^vV  W\^\^- 
in  September  11, 1862, 


J 
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Both  parents  survi  vod.  The  mother  filed  her  claim  for  peusiou  Marcb 
9,1877;  but  it  was  rejected  March  31, 1883,  after  a  special  examina- 
tion on  the  following  opinion  of  Deputy  Commissioner  Clarke:  "The  ev- 
idence  in  this  case  shows  that  the  husband  furnished  claimant  a  com- 
fortable support  to  a  period  subsequent  to  the  date  of  soldier's  death. 
The  claim  should  be  rejected." 

It  was,  however,  re-opened  in  1884,  and  a  now  special  examination 
ordered  therein.  Upon  the  evidence  adduced  thereat  the  claim  was 
again  rejected  October  12, 1385,  on  the  ground:  "Keceut  special  exam- 
ination has  determined  that  the  claimant  was  supported  by  her  hus- 
band at  soldier's  death,  and  she  was  not  therefore  dependent  upon  the 
soldier  in  the  meaning  of  the  law." 

Wherefore  claimant  appealed,  alleging  the  following  grounds  there- 
for, to  wit: 

1.  That  after  her  son's  death  her  husband  did  not  adequately  support 
herself  and  family. 

2, 3  and  4.  That  her  husband  squandered  his  earnings  on  lewd  women. 

It  will  be  observed  that  none  of  these  grounds  is  competent,  since 
the  i)rimal  factors  to  be  considered  in  the  determination  of  every  case 
involving  the  question  of  dependence,  arc  these: 

1.  At  the  date  of  the  son's  death  was  the  father  or  natural  supporter 
of  the  family  able  to  earn  an  adequate  maintenance  therefor!  and 

2.  Did  he  use  or  abuse  his  ability,  improve  or  neglect  his  opportuni- 
ties to  so  maintain  them? 

In  the  case  at  bar  both  questions  may  bo  answered  in  the  affirmative. 
But  if  the  second  were  an  open  question,  i.  e.  whether  the  father  of 
the  family  actually  rendered  such  support,  it  may  not  be  seriously  con- 
tended in  the  light  of  the  evidence  that  he  was  unable  to  do  so. 

It  is  in  evidence  that  during  the  period  covering  the  soldiei-'s  enlist- 
ment, service  and  death,  and  indeed  so  late  as  the  year  1873,  when  he 
abandoned  his  family,  the  father  earned  an  adequate  support  as  a  boss 
miner;  albeit  he  may  have  prostituted  the  major  portion  of  his  earn- 
ings upon  lewd  women. 

Witness  Frank  Letterman  (son  of  claimant)  testified  that  he  worked 
with  his  father  in  the  ore  beds  "  during  the  war  part  of  the  time,'*  and 
and  that  "  after  William's  enlistment  or  death,  heard  that  his  father 
was  running  with  a  Mrs.  Thompson;  knows  that  his  mother  complained 
thereof,  and  that  she  was  not  being  cared  for  properly.  If  father  did 
not  come  home  Saturdays  he  generally  sent  provisions ;  he  at  the  time 
of  soldier's  enlistment  owned  36  acres  of  land,  all  i)aid  for;  think  he 
paid  $700  in  all.  lie  had  several  bad  attacks  of  rheumatism — one  si)ell 
after  William  enlisted,  was  laid  up  nearly  all  of  one  winter,  think  his 
time  {%,  e,  wages)  went  on  the  same,  as  he  tried  to  look  after  the  busi- 
ness :  at  the  time  he  was  running  with  Mrs.  Thompson  he  supported  the 

family: he  always  got  a  little  better  wages  than  the 

nrerago  man,  because  he  was  a  kind  of  a  boss. " 
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Without  recitiug  the  mimttiw  of  the  facts  discovered  by  scriitiiiy  of 
the  evidence,  it  will  suffice  to  note  at  least  one  salient  fact  tending  to 
evidence  claimant's  husband's  capacity  for  earning  a  competent  liveli- 
hood, that  the  books  of  the  Washington  Iron  Works  show  that  from 
1865  to  1872,  his  individual  earnings  aggregated  $2,581.52,  or  about 
$«i68.78  per  year;  and  that  barring  days  lost  from  work  his  wages 
reached  $60  per  month  December,  1864;  $75  per  month  November,  1865; 
and  $00  per  month  1870. 

If  a  straw  indicates  the  direction  of  the  wind,  the  foregoing  record 
showing  may  give  us  an  inkling  of  what  claimant's  husband  could  and 
did  do  during  the  period  anterior  to  the  given  dates  and  covering  the 
cracial  date  of  his  son's  death. 

Dependence  is  a  positive  question,  and  where  the  natural  family  sup- 
porter is  able  and  has  abundant  opportunity  to  support  them  (in  this 
case,  claimant  and  three  children  at  homo,  one  of  whom,  Frank,  was 
also  a  supporter,)  but  prostitutes  his  earnings  as  aforesaid,  it  is  not 
competent  for  those  dependent  upon  him  to  plead  dependence  upon  the 
son,  even  though  the  son  may  have  remitted  small  sums  from  the  army. 
In  the  case  of  Christian  Winkler,  Sr.  No.  270,416,  decided  by  this 
Department  January  15, 1887,  it  was  said :  "  Dependence  is  a  positive 
and  not  a  negative  thing,  and  where  ability  exists  with  opportunity  to 
earn  a  good  living  and  is  not  accepted  or  improved  by  reason  of  lack  of 
energy,  ambition  or  the  appreciation  of  a  better  living,  the  one  claiming 
dependence  may  not  thereby  establish  dependence.  The  evidence  in 
this  claim  shows  what  t  Not  that  the  father  was  unable  to  earn  a  good 
subsistence,  but  that  he  did  not  choose  to  do  so.  Shall  a  generous 
government  accept  as  dependent  one  whose  claim  is  based  upon  the 
tact  that  '^  he  was  a  poor  provider,"  unstable  in  mind  and  business, 
spending  his  time  in  hunting  and  fishing,  rather  than  in  the  pursuit  of 
honest  energetic  labor  f 

Following  such  recent  precedent,  tbe  rejection  is  therefore  affirmed. 


EVIDENCE—HOSPITAL  liECOUDS. 

Bridget  Kioedan. 

A  record  of  hospital  trcatmcut  must  be  accepted  as  presumptively  correct  aud  cover- 
ing all  treatment  so  received. 

Such  presumption  will  obtain  until  the  contrary  is  clearly  shown  by  competent  evi- 
dcneo. 

Assiatant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  March  15, 

1887. 

Herewith  are  returned  the  papers  in  claim  No.  2,271,  of  Bridget^ 
widow  of  Michael  Eiordan^  accompanying  your  letter  oi  tt^xi^mWXvxV  ^1 
August  3rd,  1886. 
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Tbohasbaud  of  tlic  claimant  entered  tlie  United  States  Navy  as  secoud 
class  fireman,  February  23rd,  18G5.  lie  was  confined  in  hospital  March 
21st,  1805,  with  rubeola,  discharged  from  liospital  March  21st,  and  sent 
to  hospital  at  Boston,  the  disease  having  originated  in  the  service  and 
line  of  duty,  from  exposure  to  the  epidemic  influence  then  prevalent  on 
ship  board.  He  was  again  admitted  to  hospital  May  Gth,  with  syphilis, 
and  transferred  to  a  hospital  at  Chelsea,  May  20th.  lie  wasdischarged 
from  the  service  August  4,  18G5,  and  suffered  continuously  from  rheu- 
matism, from  date  of  discharge  to  death,  March  0,  1879. 

Widow  filed  her  claim  for  pension  May  10, 1879.  It  was  rejected 
November  12, 1879,  on  the  ground  "  that  the  cause  of  death,  disease 
of  heart,  not  shown  to  have  been  result  of  service  in  the  Navy." 

The  evidence  filed  tends  to  show  that  claimant  was  asound  and  healtby 
man,  free  from  rheumatism  or  heart  disease  when  he  entered  the  service. 

The  medical  referees,  Drs.  Hood  and  Campbell,  do  not  agree  as  to 
cause  of  disability  and  death.  Dr.  Ilood  on  slip  dated  July  27th,  1885^ 
says:  ^'since  medical  evidence  shows  articular  rheumatism  and  resulting 
disease  of  heart,  and  the  same  evidence  shows  sailor  died  from  disease 
of  heart,  I  am  of  the  opinion  that  syphilis  should  be  elminated  as  a 
factor  in  death  cause."  Dr*  Campbell,  in  response  to  an  inquiry  from 
the  acting  chief  of  the  Old  War  and  Navy  division,  requesting  bis 
opinion  as  to  whether  it  is  probable  death  cause  was  a  result  of  the 
rubeola  and  rheumatism  for  which  treated  in  service,  and  in  no  way 
connected  with  syphilis.  Under  date  of  October  20, 1885,  approving 
the  medical  reviewer,  Dr.  Campbell  says :  "  It  is  probable  that  death 
resulted  in  this  case  from  disease  of  heart,  result  of  rheumatism,  which 
did  not  in  my  opinion  originate  in  the  service.  The  record  of  rhenmatic 
pains  does  not  show  any  evidence  of  inflammatory  rheumatism,  and  is 
evidently  referred  to  the  syphilis  by  the  surgeon  who  makes  the  record. 
Measles  is  not  shown  to  be  a  factor  in  production  of  death  cause,  and 
origin  of  rheumatism  in  service  is  not  shown  by  the  evidence  on  file.'^ 

The  contention  of  the  claimant  in  this  case  is  that  her  husband's 
death  March  9, 1879,  was  caused  by  disease  contracted  in  the  service — 
namely  heart  disease.  A  correct  solution  of  this  question  is  not  with- 
out its  difficulties.  The  testimony  seems  to  indicate  pretty  clearly  that 
the  alleged  cause  of  sailor's  death — ^namely  heart  disease — is  correct. 
The  next  question,  and  the  controlling  one  in  this  case,  was  the  disease 
of  which  the  sailor  died,  contracted  in  the  service.  There  is  no  record 
showing  treatment  for  heart  disease  during  sailor's  navy  life.  There  is 
no  record  evidence  showing  that  the  sailor  was  treated  during  his  navy 
service  for  rheumatism,  except  in  connection  with  syphilis. 

An  examination  of  the  testimony  as  it  appears  in  the  record  indicates 

that  the  questions  involved  are  of  a  purely  medicnl  character— briefly 

stated:  What  caused  the  sailor's  deaths    Where  was  the  fatal  disease 

contracted  t    And  this  matter  has  been  twice  referred  to  the  medical  ref- 

ereos,  Drs.  Hood  and  Campbell,  whose  opm\oi\a,  \sAleiT  ^  cvx:t^i\>\  ^:sLgLml- 
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nation  of  tbe  facts,  are  recited  on  a  previoos  page.  Tbey  differ  in  their 
actoal  conclasion  as  to  the  incarrence  of  the  disease,  while  they  agree  as 
to  the  death  cause.  The  Department  is  called  upon  as  between  the  two 
opinions,  to  determine  which  it  will  accept.  An  old  and  well  estab- 
lished rule  of  evidence  is  that  where  a  court  is  called  upon  to  determine 
conflicting  statements  of  witnesses,  the  witness  whose  statement  is 
corroborated  by  other  facts  and  circumstances  is  usually  accepted,  as 
against  the  statement  of  the  witness  who  is  not  thus  cori*oborated,  and 
if  there  is  any  evidence  of  a  reliable  character  upon  which  the  noa- 
expert  mind  may  seize  hold  of  which  shall  appear  to  give  us  any  light, 
it  must  be  applied  to  this  case.  The  record  made  of  this  sailor's  treat- 
ment in  the  hospital  during  his  navy  service  is  presumed  to  be  correct, 
and  it  is  further  to  be  presumed  that  he  was  not  treated  for  any  dis- 
ease other  than  that  stated,  and  these  presumptions  will  obtain  until 
the  contrary  is  clearly  and  satisfactorily  established  by  competent  evi- 
dence. There  is  testimony  here,  I  may  state,  which  appears  to  favor 
both  opinions.  The  one  is  the  record  showing  that  this  sailor  was 
treated  in  hospital  during  his  navy  service,  not  for  heart  disease,  not 
for  rheumatism,  but  for  syphilis.  On  the  other  hand  there  is  parol  tes- 
timony tending  to  show  rheumatism  during  service,  and  subsequently 
thereto,  but  the  Department  is  not  disposed  to  accept  the  testimony  as 
snfiScient  to  show  incurrence  in  the  service,  believing  that  the  opinion 
of  Dr.  Campbell,  and  the  reasons  stated  by  him,  and  upon  which  his 
judgment  is  founded,  are  in  harmony  with  the  record  evidence  of  sailor's 
treatment  in  the  service. 
The  action  of  your  office  in  rejecting  this  claim  is  affirmed. 


PRACTICE— SPECIAL  EXAMINATION, 

ALIBA  GitAMEB. 

The  prooaremcut  of  eyidonce  necessary  to  establish  apnmafacie  claim  is  not  within 
the  purpose  of  special  examinations,  as  the  bunion  of  supplying  such  evidence 
rests  upon  the  claimant. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  March  22, 

1887. 

Herewith  are  returned  the  papers  iu  claim  No.  298,249,  of  Alida 
Cramer,  mother  of  George  Davis,  Co.  C.48th  K  Y.  Vols.,  which  accom- 
panied your  letter  of  transmittal  dated  December  16, 188G. 

Claimant  filed  her  declaration  for  pension  November  8, 1882,  which 
claim  was  rejected  by  your  office  December  3, 1885,  on  the  ground  of 
"  Non-dependence  prior  to,  and  at  the  time  of,  soldier's  death,  her  hus- 
band being  able  to,  and  furnishing  her  a  comfortable  support. 

Claimant  through  her  attorney,  appealed  to  this  Dc^at\»m^\iVi  S^\^\ir 
ary  6,  ISSO,  allegiog  among  other  grounds  of  appeal,  ttiat  t\ve^  Y^o^^xVa 
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was  incambered  and  noavailablo;  tbat  ber  husband  was  deeply  in- 
volved in  debt,  and  tbat  bad  your  office  furtber  examined  tbe  case  as 
requested  by  claimant's  attorney  October  20,  1885,  tbese  facts  could 
bave  been  established,  as  they  are  matters  of  record  in  the  clerk's  office 
of  Fulton  County.  The  burden  of  proof  to  establish  a  claim  and  show 
such  a  state  of  facto  as  will  bring  claimant  within  the  provisions  of  tho 
pension  law,  rests  upon  the  claimant. 

This  department  must  decide  the  case  upon  the  evidence  before  it, 
and  it  is  not  the  ddty  of  the  government  to  supply  evidence  which 
claimant  has  neglected  to  furnish.  It  is  true  that  the  government  does 
assist  the  claimants  to  the  extent  of  taking  testimony  before  special  ex- 
aminers for  the  purpose  of  disclosing  fraud,  and  ascertaining  tbe  true 
state  of  facts  as  to  any  point  in  the  case  which  is  controverted,  but  it 
is  not  tbe  duty  of  tho  government  to  supply  the  proof  necessary  to 
establish  a  prima  fade  case. 

Tbe  failure  of  claimant  to  furnish  testimony  to  show  incumbrance,  as 
alleged,  justifies  the  presumption  that  the  property  was  unincumbered 
and  available  for  her  support.  One  witness  testifies  that  there  was  no 
incumbrance  on  the  farm,  and  that  he  received  a  clear  and  free  title  to 
the  same  when  he  purchased  it. 

The  ownership  of  this  property,  real  and  personal,  by  husband  of 
claimant  at  the  date  of  the  soldier's  death,  rendered  her  non-dependent 
within  the  meaning  of  the  Statute. 

The.action  of  your  office  is  therefore  affirmed. 


PRACTICE— BOARD  OF  EXAMINING  SURGEONS, 

Edwaed  H.  Ceawford. 

Tho  fiudiugs  of  a  board  of  osamiuiDg  surgeons  cauaot  bo  coutrovcrtod  by  lay  testi- 
mony, or  the  evidence  of  a  family  pbysician. 

To  secure  justice  and  uniformity  of  practice  tbe  Department  must,  in  questions  of 
purely  medical  cbaractor,  rely  on  its  medical  advisers. 

Assistant  Secretary  Ilatclcins  to  the  Commissioner  of  FensionSj  March  28, 

1887. 

The  papers  in  claim  No.  413,096,  of  Edward  H.  Crawford,  Co.  B,  196th 
Ohio  Vols.,  are  returned  herewith. 

Enlisted  February  28, 1865;  discharged  August  10, 1865.  Original 
declaration  filed  December  30, 1880,  alleges  "  that  at  Stevenson  Station 
Va.  July  1, 1865,  he  contracted  chronic  diarrho&a,  from  exposure,  bad 
water,  and  army  diet"  Kejected  August  8, 1883  on  tho  ground  of  no 
pensionable  disability  from  cause  since  December  30, 1880,  the  date  of 
filing  his  application. 

Appellant  was  examined  by  a  board  of  surgeons,  June  21, 1882  who 
/band  no  disability  from  tho  alleged  cVitomc  (\\^t\\i«,i3k«    A.^s.m  exam- 
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aed  by  a  board,  Juuo  G,  1883,  wLo  find  no  evidence  whatever  of  the 
Jleged  chronic  diarrhoBa. 

la  1883  and  188  >,  appellant  filed  additional  medical  testimony  tend- 
tig  to  show  a  disability  from  said  cause,  which  was  referred  to  the  med 
sal  referee  for  his  opinion  as  to  whether  said  testimony  would  warrant 
urther  action;  in  reply  the  medical  referee  says,  November  7, 1885, — 
'  The  medical  evidence  recently  filed  fails  to  show  that  claimant  sufferts 
rem  cause  alleged ;  therefore  is  not  sufficient  to  warrant  a  re-openinp; 
f  claim,^^ 

From  this  action  appeal  was  taken  by  H.  S.  Berlin,  of  Washington 
).  C,  on  November  10, 1885. 

Opinion. — The  medical  evidence  from  civil  surgeons  and  private  phy. 
dcians,npon  which  the  appeal  is  chiefly  based,  appears,  upon  ezamina 
ion,  to  be  superficial  in  character  and  without  sufficient  weight  to  war- 
-ant  calling  in  question  the  reports  of  the  boards  of  examining  surgeons, 
vho  find  no  disability  from  the  alleged  cause,  and  whoso  opinion  issus- 
iiined  by  that  of  the  medical  referee. 

The  lay  testimony  filed  in  rebuttal  cannot  controvert  the  findings  of 
}he  examining  boards. 

For  the  information  of  the  appellant  and  his  attorney  it  may  be  stated 
;*hatithas  long  been  held  by  the  Department  that  *' Examining  sur> 
peon's  certificates  cannot  be  set  aside  or  controverted  by  the  testimony 
>f  family  physicians  or  neighbors,  especially  where  such  certificates 
irere  made  by  a  board  of  examining  surgeons  based  upon  a  careful  ex- 
amination of  the  party  in  interest."  (Atwell,  J.  App.  No.  224,903- 
9churz,  C,  Secretary,  Sept.  8, 1877)  et  al. 

And  again,  ^'  The  report  of  a  board  of  examining  surgeons  cannot  be 
set  aside  by  the  certificate  of  a  single  surgeon.  The  principle  that  an 
examination  by  a  board  of  surgeons  should  take  precedence  over  the 
examination  by  a  single  surgeon  is  recognized  in  law."  (Section  4775, 
B.  S.  and  Wyatt,  Wm.  J.  App.  No.  203,120.  Schurz,  C,  Secretary,  July, 
1877.) 

By  the  expression  ''a  single  surgeon"  in  the  foregoing  decision  in  the 
case  of  Wm.  J.  Wyatt  is  meant  a  single  examining  surgeon  duly  ap- 
pointed by  the  Commissioner  of  Pensions,  as  expressed  in  the  statute 
on  which  the  decision  quoted  is  based.  So  therefore,  if  the  decision  of 
a  board  cannot  be  set  aside  by  the  certificate  of  one  surgeon  who  is  reg- 
ularly appointed  by  the  Pension  Office,  it  certainly  cannot  be  set  aside 
by  the  statement  of  a  private  and  family  physician. 

It  must  be  evident,  on  reflection,  that  upon  questions  purely  medical 
the  Department,  including  the  Commissioner,  must  be  guided  by  its 
medical  advisers,  otherwise  no  uniformity  of  practice  could  prevail,  and 
the  ends  of  justice  would  be  defeated. 

The  action  of  your  office  is  affirmed,  and  the  appeal,  therefore,  is  dis 
missed. 

16767  PEjy 4 
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OJlIO/yAL  INVALID  CLAIM-DESERTION. 

1I0WAI2D  Miller. 

AVant  of  merit  in  i\  claim,  ubvioua  from  tho  fact  that  the  disability  wtis  Admittedly 
the  result  of  an  injury  reccivod  whilo  nudcr  arrost  as  a  deserter,  and  also  from 
tho  charact4^r  of  tho  ovidcnco  filed  in  support  of  tho  claim. 

Amstant  Secretary  Ilaicldns  to  the  Comminsioner  of  Pensions^  March  28, 

1887. 

Department  of  the  Interior, 

Washington^  March  28<A,  1887. 

Original  Invalid  Claim  No.  244,Gil,') 

Howard  Miller,  Late  Trivatb  Co.  f^"  api>««l- 
F,  178tli  Kegt.  Ohio  Vols.  3 

To  the  CommiHsioner  of  Pensions: 

Sir:  nerewitli  are  returned  tho  papers  whidi  accoiupauied  your  re- 
port of  Juno  19th,  1886,  upon  the  appeal  of  John  W.  Martin,  of  Zanes- 
ville,  Ohio,  attorney  in  claim  No.  244,041,  of  Howard  Miller,  Co.  F,  178th 
Ohio  Vols.  Claimant  enlisted  October  20,  18G4.  Discharged  July  14, 
1865.  Original  declaration  filed  November  14, 1877,  in  which  he  alleges 
'-that  whilo  in  service  and  lino  of  duty  at  Camp  Wheat  Swamp,  near 
Kingston,  N.  C,  on  or  about  April  1, 1865,  he  received  a  rupture  in  the 
right  groin  whilo  erecting  breastworks." 

December  17, 1883,  ho  filed  an  amended  declaration  in  which  ho  al- 
leged as  follows : 

"When  my  regiment  left  Tennessee  early  in  January  1863,  with  the 
23d  Army  Corps  for  the  east,  being  sick,  I  was  left  in  the  convalescent 
camp  near  Murfreesboro',  Tenn.  I  remained  until  tho  latter  part  of  r 
January  or  the  early  part  of  February,  1865,  when  I,  with  about  fif^y  '; 
others,  were  started  to  rejoin  our  respective  regiments;  that  when  we 
had  proceeded  on  the  cars  as  far  as  Sonora^  near  Zanesville,  Ohio,  I 
jumped  off  and  went  to  my  mother's  home,  being  quite  sick  with  the 
chills  at  the  time.  I  remained  at  home  several  days  under  medical  treat- 
ment until  having  recovered  sufficiently  to  travel  I  went  to  Sonora  and 
took  passage  on  the  train  for  Newark  (Ohio)  to  get  transportation  to  my 
regiment  of  the  provost  marshal.  That  while  on  triiin  I  was  pointed 
out  to  the  deputy  marshal  of  Zanesville  by  one  of  the  members  of  Co. 
F,  178th  O.  Vols".,  who  happened  to  be  in  charge  of  said  deputy  mar- 
shall,  who  then  arrested  me  as  a  deserter  and  took  me  along  to  Newark, 
and  i'rom  there  to  Columbus,  and  in  a  day  or  two  forwarded  us  east  over 
the  B.  &  O.  U.  R.  That  when  we  arrived  at  Cumberland,  Md.,  about  mid- 
night, we  were  taken  off  of  the  cars  and  through  a  mistake  run  into  a 
den  of  bounty  jumpers,  thieves,  and  cut-throats,  who,  as  soon  as  they 
saw  us,  demanded  everything  we  had,  hollowed  "fresh  fish,"  seized  a 
blanket  they  had  for  tho  purpose,  and  began  shaking  us,  throwing  us 
up  against  the  rafters  of  tho  ceiling  until  I  was  very  badly  hurt,  audit 
is  now  my  honest  opinion  that  I  then  received  the  strain  that  afterward 
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developed  iuto  hernia,  at  Camp  Wheat  Swauip,  N.  C.  liiit  I  was  then  so 
badly  scared  that  I  did  not  know  how  much  I  was  hurt,  for  I  was  hurt 
all  over;  that  I  was  taken  from  there  to  Fortress  Monroe,  where  I  re- 
mained about  fire  days,  when,  along  with  about  five  hundred  others,  I 
was  put  on  board  a  steamer  and  Lauded  near  Newbenie,  N.  C,  and  joined 
my  regiment  just  after  it  passed  Kingston,  N.  0.,  proceeded  to  Golds- 
boro^i  and  then  fell  back  to  Camp  VVlieat  Swamp,  and  expecting  a  battle 
we  threw  np  breastworks  composed  of  dirt  and  beavy  logs.  I  felt  a 
giving  away  in  my  right  groin.  I  called  the  regimental  surgeon's  at- 
tention to  it  soon  after,  just  as  wt)  were  started  to  leave  there,  and  he 
told  me  to  get  in  one  of  the  wagons  of  the  supply  train,  which  I  did. 
I  only  saw  the  regimental  surgeon  once  after  that,  which  was  in  Ka- 
leigh,  N.  C,  when  I  saw  him  passing  along  the  street.  I  was  not  treated 
while  in  the  service  for  the  rupture  at  all,  being  soon  after  detailed  as 
a  clerk  in  the  quartermaster's  department,  and  had  no  heavy  duty  to 
perform  that  required  me  to  be  excused  on  account  of  said  rupture.  I 
did  not  call  the  attention  of  any  of  my  comrades  to  it  for  it  was  all  ex- 
citement, bat  I  did  very  soon  after  the  work  was  over,  showed  it  to  some, 
and  told  them  just  how  and  where  I  got  ruptured  among  whom  were 
Lieatenant  Van  Home,  and  a  teamster  by  the  name  of  Nesline." 

The  claim  was  rejected  February  20, 1884  on  the  ground  of  no  record 
and  inability  to  establish  the  claim,  as  all  sources  of  information  had 
been  exhausted  to  show  origin  of  hernia  in  service  and  lino  of  duty. 
From  this  adverse  decision  the  claimant's  attorney  filed  an  appeal  in 
this  Department  October  15, 1884.  After  the  appeal  was  taken  he  filed 
additional  evidence  which  has  since  been  duly  considered  by  your  oflSce 
and  not  deemed  of  sufficient  consequence  to  change  your  former  action 
of  rejection,  as  api>ears  from  the  tetter  of  the  Acting  Commissioner  of 
Pensions  dated  June  19, 1886. 

As  it  is  already  shown,  by  the  certificates  of  boards  of  examining  sur- 
geons on  file,  that  claimant  is  disabled  in  a  pensionable  degree  by  reason 
of  the  disability  alleged,  the  only  question  to  be  determined  by  the  De- 
partment is  that  of  origin  of  the  alleged  hernia,  and  whether  the  same 
was  incurred  in  the  line  of  duty. 

The  records  of  the  adjutant  general's  office  s)iow  : 

<<  That  claimant  enlisted  October  24, 18G4,  in  the  company  and  regi- 
ment alleged,  to  serve  one  year,  as  a  substitute.  On  the  muster  roll  of 
Co.  F,  of  that  Begt,  for  the  months  of  November  and  December  18G4,  he 
is  reported  left  sick  at  Murfreesboro,  Tenn.,  December  24  1864,  and  so 
reported  to  February  28, 1865.  March  and  April  1865  present.  Due  U. 
8.  for  transportation  and  arrest,  $41.86.  Detailed  at  Div.-supply  train 
April  30, 1865.  Return.  Returns  for  May  1865,  Clerk  for  Division  H'd. 
(yrs.  muster  out  roll  of  Co.  *'E'^  181  Ohio  Vols.,  to  which  transferred,  re- 
ports him  mustered  out  with  Co.  July  14tb,  1865.  He  deserted  January 
18, 1865  at  Fort  Rosecrans,  was  arrested  February  16, 1865,  in  13th  Dist. 
Ohio.  t30.  reward  and  $3.66  transportation  jiaid.  Rejoined  company 
March  6, 1865.  There  is  no  record  of  trial  by  court  martial,  and  no  or- 
der restoring  him  to  duty  without  trial.  The  records  of  this  office  do 
not  show  that  he  was  disabled  by  rupture  April  1st,  1865.  Co.  was 
stationed  in  the  field  near  Goldsboro,  N.  C.  March  30, 1865." 

This  claim  was  examined  by  a  sj^ecial  examiner  iuiaS3,\i's  >N\i\da.^:L- 
BmiBBtion  itappeAra  that  claimant  was  given  every  oppottwmt.^  \.o  ^^o^^ 
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the  truth  aud  merit  of  his  chiim  if  any  existed.  That  from  the  beginning 
to  the  ending  of  said  special  examination  either  claimant  or  his  attorney 
had  an  opportnuity  to  be  present  during  the  examination  of  witnesses. 
From  the  testimony  taken  by  the  special  examiner  it  is  very  evident 
that  many  of  the  affidavits  filed  by  claimant,  and  which  par|)ort  to 
have  been  read  over  to  and  understood  by  the  respective  affiants,  were 
not  understood  by  them  or  read  over  to  them,  and  that  several  of  said 
affidavits  were  changed  and  altered,  after  having  been  executed,  so  as  to 
favor  claimant's  claim.  From  the  great  weight  of  evidence  on  file  in 
this  claim  it  is  fully  shown  that  the  claimant  failed  to  prove  that  his 
alleged  injury  was  incurred  while  in  the  line  of  duty ;  this  is  apparent 
from  the  testimony  of  comrades  and  officers  who  testified  under  the 
solemnity  of  their  oaths  before  the  special  examiner.  In  the  amended 
declaration,  sworn  to  by  claimant  and  filed  December  17, 1883,  it  is  ail- 
mitted  that  he  did  not  speak  of  the  injury  at  the  time  it  occurred  while 
building  the  breastworks,  yet  he  filed  affidavits  which  purport  to  have 
been  executed  by  comrades  showing  that  the  affiants  had  personal  recol- 
lection and  knowledge  of  the  time  aud  place  of  the  incurrence  of  the 
rupture. 

It  is  admitted  by  claimant  that  he  was  first  injured  while  absent 
from  his  company  and  regiment  and  while  under  arrest  charged  with 
being  a  deserter,  but  that  the  injury  did  not  develop  itself  until  he  was 
assisting  in  the  construction  of  breastworks.  The  weight  of  evidence 
proves  that  this  claim  is  devoid  of  merit ;  the  record  of  the  claimant 
shows  that  he  is  not  entitled  to  a  pension  by  reason  of  any  service  ren- 
dered or  injury  received  while  serving  in  the  line  of  duty  as  a  soldier. 

The  action  of  your  office  rejecting  this  claim  was  emiu  en tly  proper 
and  is  affirmed. 


' 


restoration— medical  referee. 
John  Douglas. 

Tbo  opiniou  of  iho  medical  referee,  based  on  the  result  of  medical  examiuations,  will 

be  accepted  as  conclusive. 

Assistant  Secretary  RawMns  to  the  Commissioner  of  Pensions,  March  28,  j 

1887. 


Herewith  are  returned  the  papers  in  invalid  claim  No.  264,322  of 
John  Douglass,  Co.  C,  50th  Wisconsin  Vols.,  accompanying  your  letter 
of  transmittal  of  September  3, 188G, 

Soldier  enlisted  March  9,  1805,  and  was  discharged  August  23, 1865. 
He  filed  his  application  for  pension  June  9, 1879,  alleging  chronic  diar- 
rhoea and  measles  incurred  in  service,  and  rheumatism  and  general 
breaking  down  of  health  as  a  result. 

Claimant  was  pensioned  May  2,  1884,  at  $2,  per  month  for  chronic 
diarrbcea  from  date  of  discharge  and  end^vn^  A\>iW^^\^^4^  disability 
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aviug  ceased  to  exist,  as  sliown  by  certificate  of  board  ( f  Burgeons^ 
ipril  2, 1884. 

He  afterwards  applied  for  restoration  and  increase,  application  filed 
nly  3,  1884,  wbich  was  rejected  December  17, 1884,  on  tbe  ground 
that  no  pensionable  disability  had  existed  snbseqaent  to  April  2, 
884."  Claimant  appealed  to  tbis  Department,  January  7, 188G,  alleg- 
ig  a  continuance  of  his  disability  and  that  it  was  greater  than  ever 
efore. 

Among  the  papers  in  the  case  is  the  joint  affidavit  of  Doctors  A.  E. 
Imitb,  and  William  A.  Blair,  setting  forth  that  they  have  been  in  con- 
inaoas  practice  for  twenty  years ;  that  they  were  intimately  acquainted 
rith  claimant  five  years,  seeing  him  as  often  as  once  or  twice  a  week, 
nd  know  that  he  has  been  suffering  from  chronic  diarrhoea  and  general 
lervoos  prostration,  the  effects  of  measles,  and  for  that  time  he  has  not 
K^n  able  to  perform  more  than  one  half  manual  labor;  that  they  know 
his  from  personal  knowledge  and  have  no  interest  in  the  claim.  This 
estimony  was  fully  considered  by  the  medical  examiner,  March  2G, 
88(»,  hereinafter  stated. 

The  last  medical  examination  was  had  November  5, 1884.  In  order 
hat  no  injustice  be  done  claimant  this  Department  suggests  that 
mother  examination  be  accorded  him. 

The  evidence  discloses  the  fact  that  cLiimaut  was  examined  by  a  sin- 
gle surgeon,  at  Darlington,  Wissonsin,  June  20,  1881,  who  reports 
'  There  is  no  chronic  diarrhoea,  neither  symptoms  of  it ;  bowels  regular ; 
IS  to  effect  of  measles  I  can  discover  no  evidence  in  any  waj' — dissipated 
l)y  spells.'^ 

On  November  8, 1881,  he  had  another  examination  before  a  single 
surgeon  at  Mineral  Point  Wisconsin,  who  reported  that  claimant  "com- 
plains of  chronic  diarrhoea  as  a  sequela  of  measles,  and  of  chronic  diar- 
rhoea, which  seems  persistent.  His  enfeebled  condition  seems  to  con- 
firm his  statementB."  Eates :  rheumatism  onequcirter,  chronic  diarrhoea 
one-quarter — total  one-half. 

March  13, 1884,  the  then  medical  referee  directed  an  examination  to 
be  made  with  special  reference  to  chronic  diarrhoea,  and  in  certificate 
give  careful  description  of  claimant's  tongue,  stomach,  liver,  spleen  and 
bowels.  Examine  rectum  and  give  its  condition,  it  piles  are  found,  give 
Dumber,  size,  location  and  condition,  also  opinion  as  to  cause  of  origin. 
Should  other  disabilities  be  found,  describe  and  rate  each  separately. 
On  April  2, 1884,  the  examination  was  made  by  the  board  at  Freeport, 
Illinois,  in  conformity  to  these  instructions,  and  they  report ;  "  Appli- 
cant states  that  after  an  attack  of  measles  he  had  chronic  diarrhoea  and 
Qow  has  two  or  thre^  days  of  diarrhoea  at  five  or  six  stools  a  day  once 
in  two  or  three  weeks.  We  find  tongue  clean  and  moist,  liver  dulness 
Dormal,  no  disease  of  spleen  or  stomach,  abdomen  soft  and  free  from 
tenderness,  rectum  normal  and  no  piles.    He  states  t\ia\)  \iek  \i9J&x\i^xv- 
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matism  of  left  thigh  causing  lameuess,  bat  we  find  no  structural  change, 
and  no  disease  of  heart." 

The  same  board  makes  another  examination  September  17, 1884,  and 
report  as  follows :  ^'Applicant  states  that  he  has  an  attack  of  diarrhosa 
of  G  or  8  stools  a  day,  lasting  2  or  3  days  at  intervals  of  aboat  a  week. 
Wo  find  tongue  moist  with  a  thin  yellowish  coating  over  posterior  por- 
tion, abdomen  soft,  compressible,  feeble  but  not  tympanitic, liver  dulness 
from  7th  rib  to  border  of  chest,  spleen  and  rectum  normal,  complexion 
ruddy,  muscles  firm,  hands  toil  hardened,  lungs  resonant  and  giving  nor- 
mal vascular  murmur.    Wo  find  no  ratable  disability." 

On  the  9tli  of  October,  1884,  the  medical  referee  directs  another  ex- 
amination with  special  reference  to  ^'  Chronic  diarrhcBa  an  effect  of 
measles.  Give  all  symptoms  of  chronic  diarrhoea,  present,  give  condi- 
tion of  mucous  surfaces.  Heart  and  lungs  if  they  present  any  of  the 
<  cfiects  of  measles'.  State  each  disability  described  separately."  Pur- 
suant to  these  instructions  claimant  was  examined  by  a  medical  board 
at  Dubuque,  Iowa,  N^ovember  6, 1884,  who  report :  "  Physical  condition 
fair.  Hands  hard.  Area  of  cardiac  impulse  very  much  increased, first 
sound  heaving,  the  second  relatively  feeble.  Intellect  apparently  slug- 
gish. Diminished  respiratory  murmur  over  lowest  lobe  of  right  lung. 
He  is  rather  prematurely  old  in  appearance,  his  face  wrinkled.  Tongue 
clean  (sind)  moist,  skin  clear,  muscles  rather  flabby,  liver,  spleen,  abdo- 
men normal,  also  rectum.  Double  quick  up  and  down  stairs  does  not 
develop  any  abnormal  sounds,  impulse  not  much  increased  by  it,  pulse 
rose  to  120,  and  maintained  this  rate  for  over  a  minute.  No  evidence  of 
diarrhcea,  no  effects  of  measles,  and  we  distrust  his  statements.  No 
rating." 

On  January  23, 1886,  the  case  was  briefed  and  submitted  to  a  med- 
ical examiner  who  reported  March  26, 1886,  "Despite  the  evidence  filed, 
different  bo.irds  have  failed  to  find  any  disability  from  chronic  diarrhoea, 
therefore  the  rejection  of  restoration  should  be  adhered  to."  This  opin- 
ion was  approved  by  the  present  medical  referee,  and  must  be  held  to 
control. 

The  action  of  your  office  is  therefore  affirmed. 


pea  ctice—declaba  tiok. 
Amanda  Gittens. 

If  the  declaration  does  not  state  a  case,  the  claimant  should  be  so  adyiscd,  and  no 
further  action  taken  nntil  a  sufficient  declaration  is  filed. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  March  28, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  letter  of 
traDsmittal  of  NovomhQv  5,  1886,  iu  c\a\m  'S^o.  ^Vi;V3a,  ^f  A^manda, 
rv^idotr  of  John  E.  B.  Gittens,  Co.  T?,  7tt\  "NlaVtv^N^oVa* 
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Solilicr  eulistecl  February  21,  I8G3,  was  transferred  to  tbe  Veteran 
Reserve  Corps,  and  sabsequeutly  discharged  June  12,  1865.  He  filed 
ID  claim  for  pension. 

Claimant  filed  her  application  for  pension  February  25, 1884,  as  sol- 
tier's  widow,  in  which  she  alleges  marriage  and  that  soldier  ^^  left  her 
11  April  13, 1800,  to  go  West  for  the  purpose  of  engaging  in  mining, 

oping  to  better  his  financial  condition that  he  wrote 

icr  sabsequeutly  and  sent  her  money  for  the  support  of  herself  and 
hild,  until  April  20,  1809,  since  which  diiteshe  has  not  heard  from  him 
lirectly  or  indirectly ;  that  the  most  strenuous  efforts  made  by  herself 
knd  others  have  failed  in  obtaining  any  information  relative  to  him; 
hat  no  knowledge  or  trace  of  him  can  be  found  since  his  last  letter, 
vritteu  her  April  20,1809;  that  their  marital  relations  had  been  har- 
nonioQS,  pleasant  and  happy,  and  she  knows  of  no  cause  for  estrange- 
nent  or  separation ;  that  she  believes  him  dead — that  he  was  murdered 
>y  Indians  or  ruffians  or  died  from  exposure  in  the  early  summer  of 
L8C0,  in  some  place  where  he  was  unknown  or  where  he  could  not  com- 
mnnicate  with  her;  that  she  has  to  this  dsiy  remained  his  widow  if  he 
be  dead,  and  his  abandoned  wife  if  he  be  living." 

The  declaration  contains  other  immaterial  statements  which  become 
unnecessary  to  recite  for  the  purpose  of  this  decision. 

The  claim  was  rejected  by  your  Office  November  28,  1884,  on  the 
ground  that  there  'Ms  no  evidence  on  file,  and  none  can  be  obtained 
showing  the  d<ite  and  cause  of  death." 

A  reading  of  the  declaration  shows  such  a  state  of  facts  that,  admit- 
ting them  to  be  true,  claimant  has  no  right  whatever  to  a  pension  un- 
der existing  laws,  and  she  should  have  been  so  advised ;  instead,  how- 
ever, she  has  been  permitted  to  prosecute  her  claim  by  furnishing  proof 
of  marriage,  birth  of  child,  etc. ;  information  has  been  sought  for  and 
received  from  the  offices  of  the  adjutant  and  surgeon  generals,  with  all 
the  formality  as  though  a  state  of  facts  had  been  alleged  in  declaration, 
which,  if  proved,  would  have  entitled  claimant  to  a  pension. 

The  claimant  should  be  advisedthatproof  of  death  is  never  sufficient 
to  entitle  the  widow  to  pension,  but  that  it  must  be  made  to  appear  that 
the  soldier  died  by  reason  of  wounds  received  or  disease  contracted  in 
the  service. 

Notwithstanding  the  legal  presumption  of  death  which  is  raised  in 
this  case,  the  Pension  Office  should  have  declined  to  proceed  when  it 
appeared  by  the  claimant's  declaration  that  no  case  for  a  pension  was 
stated;  especially  as  the  declaration  disclaimed  that  soldier  died  by 
reason  of  wounds  received  or  disease  contracted  in  service  and  line  of 
duty. 

The  appeal  is,  therefore,  dismissed. 
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widows'  claim^mabriage ;  act  of  august  7,  1882, 

Thankful  Morse. 

That  no  legal  diBabiltty  exist  at  tho  date  of  marriage  is  an  essential  requisite  thereto. 

A  marriage  void  from  inception,  on  account  of  a  legal  impediment  thereto,  is  not  vali- 
dated by  the  subsequent  removal  of  such  impediment. 

If  tho  relation  betf?een  a  man  and  woman  is  illicit  at  commencement  it  will  be  pre* 
Bumed  BO  to  continue;  and  marriage,  without  actual  proof  thereof,  will  not  be 
presumed  from  continued  cohabitation  and  reputation  of  a  relation  between  them 
which  was  of  illicit  origin. 

Adulterous  cohabitation  existing  at  the  time  of  widowhood  is  a  bar  to  the  right  of 
pension  under  the  act  of  August  7, 1882. 

Assistant  Secretary  Raickins  to  the  Commissioner  of  PensionSj  March  28, 

1887. 

Herewith  are  retarned  the  papers  iii  claim  No.  43,943,  of  Thankful, 
widow  of  Jacob  Morse,  a  soldier  of  the  Kevolatiou. 

Claimant  married  Jacob  Morse  August  4, 1823^  lived  with  him  until 
1825  when,  she  alleges,  her  husband  deserted  her  and  her  child  and  died 
in  1847.  Prior  to  1844  claimant  foroially  married  one  Hicks,  bore  him 
two  children,  and  he  deserted  her  in  1844.  Subsequent  to  1844,  she 
formally  married  one  Jackson.  No  divorce  from  Morse  is  alleged  by 
her.  Upon  this  statement  of  facts  you  held  that,  while  desertion  is  a 
good  ground  for  divorce,  yet,  without  a  decree  of  divorce,  the  fact  of  de- 
sertion will  not  legalize  a  second  marriage.  You  further  held  that  while 
the  subsequent  marriages  of  claimant  were  null  and  void  ab  initio 
if  the  obstacle  to  the  marriage  is  at  any  time  removed  the  unlawful  re- 
lationship becomes  ipso  facto  legal,  and  therefore,  althougU  tho  mar- 
riage of  Jackson  was  void  at  its  inception,  the  death  of  Morse  removed 
the  legal  impediment  and  it  became  a  good  and  valid  marriage  from  its 
date. 

The  act  of  August  7,  1882,  provides  '^that  marriages,  except  such  as 
are  mentioned  in  section  4705,  E.  S.,  shall  be  proven  in  pension  cases  to 
be  legal  marriages  according  to  the  law  of  the  place  where  the  parties 
resided  at  the  time  of  marriage,  or  at  the  time  when  the  right  to  pension 
accrued." 

Section  4705  refers  solely  to  the  widows  of  colored  and  Indian  soldiers 
and  sailors,  who  are  only  required  to  submit  satisfactory  proof  that  they 
were  joined  in  marriage  by  some  ceremony  deemed  by  them  obligatory 
or  habitually  recognized  each  other  as  man  and  wife,  and  were  so  rec- 
ognized by  their  neighbors,  and  lived  together  as  such  up  to  date  of 
enlistment,  if  the  soldier  died  in  the  service,  or  if  otherwise  up  to  date  of 
death. 

This  provision  is  in  accordance  with  similar  provision  made  by  the 

statutes  of  the  different  States  where  slavery  existed,  having  reference 

solely  to  a  class  who  were  under  disability  to  make  a  legal  and  binding 

contract  ofwarri&ge  prior  to  emaucipatvoxi.    ^^^Wow.  Vl^^\i^^V\i^  refer- 
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cDce  solely  to  cases  where  the  claiinaut  is  the  widow  of  a  colored  or  Iq- 
dian  soldier  or  sailor,  it  follows  in  all  other  cases  marriage  must  be 
proven  to  be  legal  according  to  the  law  of  the  place  where  the  con- 
tract was  made. 

An  essential  requisite  to  the  validity  of  every  marriage  contract  is 
that  the  parties  must  be  competent  to  contract,  that  is  that  no  legal 
disability  or  impediment  to  the  marriage  mnst  exist  at  the  date  of  the 
marriage.  If  the  impediment  be  such  as  is  termed  in  law  civil  impedi- 
ments— as  where  either  party  had  a  husband  or  wife  living — the  msir- 
riage  is  absolutely  void. 

A  void  act  has  no  force  or  effect  whatever,  and  cannot  be  cured  or 
rendered  valid  by  any  subsequent  act  or  conduct.  Hence  the  marriage 
of  Jackson  being  absolutely  void  at  its  inception  was  void  for  all  time, 
and  the  removal  of  the  obstacle  to  such  marriage  by  the  death  of  Morse 
did  not  convert  an  unlawful  relationship  into  a  legal  marriage. 

After  the  death  of  Morse  (if  no  other  obstacle  existed)  Jackson  might 
have  entered  into  a  legal  marriage  relation  with  the  widow  of  Morse, 
but  no  act  or  pretended  8olemniz<ition  of  marriage,  although  entered 
into  in  the  form  of  the  statute  and  with  their  free  consent  while  the 
disability  or  impediment  existed, could  ever  ripen  into  a  valid  marriage. 

If  Jackson  and  claimant  ever  occupied  to  each  other  the  legal  rela- 
tion of  husband  and  wife,  it  most  have  been  by  reason  of  a  valid  mar- 
Tizge  contract  entered  into  after  the  death  of  Morse,  because  the  formal 
solemnization  of  a  marriage  entered  into  during  the  life  of  Morse  can 
derive  no  validity  from  continued  cohabitation  after  his  death. 

In  many,  if  not  all  the  States  of  the  Union,  statutes  have  been  adopted 
providing  in  what  manner  and  by  whom  the  marriage  contract  may  be 
solemnized,  the  means  by  which  tbe  evidence  of  such  contracts  shall 
be  preserved,  aud  for  punishment  to  those  who,  without  such  authority, 
shall  solemnize  such  contracts.  But  these  statutes  do  not  confer  the 
right,  they  simply  i)rovide  for  the  mode  of  entering  into  such  contracts; 
aud,  unless  it  is  expressly  provided  by  statute  that  marriage  not  entered 
into  in  conformity  therewith  shall  be  void,  all  marriages  entered  into  in 
accordance  with  the  common  law  per  verba  de  presently  although  not  in 
conformity  with  such  statutes,  or  solemnized  by  persons  therein  men- 
tioned, are  valid  and  binding.  This  has  become  the  settled  doctrine  of 
the  American  courts  with  but  few  cases  of  dissent.  Bishop  on  Mar- 
riage and  Divorce  sec '28tS-289  j  Notes  to  Taylor  v.  Sweet,  22  Am.  Dec. 
158  and  Notes  to  Londonderry  v.  Chester,  0  Am.  Dec.  73. 

But  this  does  not  dispense  with  the  necessity  of  actually  consummat- 
ing a  marriage  contract  prior  to  cohabitation  ;  because  an  essential  ele- 
ment of  the  marriage  contract  is  that  the  parties  must  agree  presently 
to  take  each  other  for  husband  and  wife,  aud  to  live  together  professedly 
in  that  relation  subject  to  all  the  legal  penalties  for  a  disregard  of  its 
obligations ;  and,  while  evidence  of  cohabitation  aud  rc^\xt9A.\v>\i  \a^^  \^^ 
received  in  proof  of  marriagefaach  acts  do  not  conatVtxvtA  xci^tt\^9,^^\y^V 
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arc  simply  circuoistances  fi*om  which  it  may  be  inferred  that  a  ratifica- 
tion of  marriage  was  made,  or  a  ceremony  performed  ostensibly  in  cele- 
bration of  it  with  the  apparent  consent  of  the  parties.  Bnt  cohabita- 
tion alone — not  in  fulfillment  of  a  mutnal  eni^agement,  or  contract  of 
marriage  solemnized  between  the  parties,  is  not  marriage,  and  either 
party  may  dissolve  such  connexion  at  their  own  pleasure. 

In  the  case  of  Mildred  v.  Worcester  (7  Mass.  48)  Parsons  G.  J.  deliv- 
ering the  opinion  of  the  court  said : 

^*  Where  the  laws  of  any  state  have  prescribed  no  regulations  for  the 
celebration  of  marri;ige,  a  mutnal  engagement  to  intermarry  by  parties 
competent  to  make  such  contract,  would,  in  a  moral  view,  be  a  good 
marriage,  and  would  impugn  no  law  of  the  State," — ^but,  where  the 
Btatute  enacts  that  no  one  but  a  justice  or  minister  shall  solemnize 
marriage,  a  marriage  merely  the  effect  of  a  mutual  engagement  between 
the  parties,  or  solemnized  by  any  one  not  an  ordained  minister  or  jus- 
tice is  not  a  legal  marriage,  entitled  to  the  incidents  of  a  marriage  duly 
solemnized. 

However  widely  the  decisions  of  the  different  States  may  differ  in 
respect  to  the  authority  of  persons  other  than  ordained  ministers  and 
justices,  to  solemnize  matrimony,  it  cannot  be  questioned  that  parties 
who  have  entered  into  a  meretricious  and  illicit  relation  solely,  cannot 
by  acts  of  cohabitation,  or  by  any  declaration  or  agreement  between 
themselves,  call  into  existence  the  marriage  relation.  Danbarton  r. 
Franklin  (10  N.H.  256).  Otherwise  Qv^vy  illicit  cohabitation  could  be 
converted  into  a  marriage  or  not,  by  the  mere  volition  of  the  parties,  to 
subserve  their  own  convenience,  and  it  could  thus  be  placed  in  the 
power  of  parties  to  criminal  intercourse  to  collude  together  and  defend 
against  actions  for  bigamy  and  crim.  con.  by  simply  proving  that  in 
cohabiting  they  have  agreed  between  themselves  to  live  together  as 
husband  and  wife.  Hence,  in  such  actions,  proof  of  cohabitation  and 
reputation  are  not  admissible  as  evidence  even  of  a  presumption  of 
marriage  but  actual  marriage  must  in  all  such  cases  be  proved. 

This  exception  to  the  general  rule  sufficiently  illustrates  the  general 
principle  that  cohabitation  and  reputation  are  not  marriage,  but  only 
circumstsinces  from  which  it  may  be  inferred  that  such  cohabitation  is 
the  consummation  of  an  actual  marriage  previously  contracted  and 
entered  into  between  the  parties  prior  to.cohabitation,  which  presump- 
tion maybe  rebutted  and  wholly  disappears  in  face  of  proof  that  there 
has  been  no  marriage  in  fact.  Bishopon  Marriage  and  Divorce  Sec.  438;  5 
Norris  294;  113  Pa.  204;  5  Greenlcaf  (Me.)  213;  5  J.  J.  Marshall  (Ky.)  460. 

A  class  of  cases  in  which  the  rule  does  not  obtain — that  marriage  may 
be  presumed  from  reputation  and  cohabitation — are  those  where  proof 
of  cohabitation  is  accompanied  by  proof  that  a  disability  or  impediment 
to  the  marriage  existed  at  the  commencement  of  cohabitation.  In  such 
cases  the  presumption  of  marriage  is  rebutted  by  proof  of  the  existence 
of  the  itupediment  at  the  date  of  the  pretended  m«i.Tt\a.^^, 
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Bishop  ill  his  work  on  Marriage  and  Divorce  (sec.  608)  saj's : 

"At  least— this  proposition  is  clearly  true— juries  with  us  have,  in 
some  cases,  been  permitted  to  infer  a  fact  of  marriage — celebrated  after 
the  death  of  the  former  matrimonii)!  partner,  though  there  was  no  direct 
proof  of  such  fact,  and  even  though  there  might  be  strong  probability 
that  no  such  fact  had  really  transpired" — citing  the  case  of  Fenton  v. 
Beed  4  John  52,  (4  Am.  Dec.  244)  and  other  cases  following  the  rule 
therein  laid  down— and  then  adds : 

'*  These  cases  were  in  part,  if  not  all  of  them,  decided  in  States  where 
marriages  may  be  contracted  without  any  formal  solemnization,  and  in 
such  states  the  rule  ought  to  be — the  writer  regrets  he  cannot  refer  to 
any  case  establishing  the  rule  to  be  so  in  actual  adjudication— that  if 
the  desire  for  actual  lawful  marriage  as  distinguished  from  a  living 
together  in  the  way  of  concubinage  is  shown  to  exist  in  the  minds  of 
both  parties,  and,  such  desire  continuing,  they  are  shown  to  dwell  to- 
gether as  husband  and  wife  but  for  a  single  day  after  the  impediment 
is  removed  this  shall  be  held  not  merely  as  raising  a  prima  facie  pre- 
sumption of  marriage  solemnized  after  the  impediment  is  removed,  but 
as  constituting  marriage  itself." 

Citing,  Fenton  r.  Heed  4  John,  52  (4  Am.  Dec.  244)  Donnelly  v.  Don- 
nelly 8  B.  Mon.  113  Tunally  v.  Tunally  3  Bradf.  369,  Northfield  v.  Ply- 
mouth  20  Vt.  582.      • 

But  an  examination  of  the  decisions  cited  in  the  note  to  the  section 
above  quoted,  from  which  the  author  deduces  what  he  says  the  rule 
ought  to  be,  shows  that  the  courts  did  not  even  intimate  that  such  proof 
might  constitute  marriage  itself,  but  merely  raised  a  prima  facie  pre- 
sumption from  which  juries  might  infer  that  a  marriage  was  solemnized 
after  the  removal  of  the  impediment,  and  that  presumption  only  obtains 
when  the  circumstances  attending  the  cohabitation  show  that  it  was 
with  the  belief  that  such  cohabitation  was  lawful. 

In  the  case  of  Fenton  v.  Reed  supra^  regarded  as  a  leading  case  in 
Xew  York  as  to  what  proof  is  sufficient  to  establish  a  marriage,  it  ap- 
peared that  in  1775  plaintiff  was  the  lawful  wife  of  John  Guest  who  left 
the  State,  was  absent  until  1792,  and  it  was  reported  and  believed  that 
he  had  died  abroad.  In  1792  x)laintiff  married  Beed  and  the  same  year 
Guest  returned  and  resided  in  the  State  until  his  death  in  1800,  but 
made  no  claim  as  husband  of  plaintiff.  Plaintiff  continued  to  cohabit 
with  Beed  until  his  death  in  1800  but  no  proof  of  solemnization  of  mar- 
riage was  proved  to  have  taken  place  between  them  subsequent  to  the 
death  of  Guest. 

Upon  this  state  of  facts  the  court,  after  pronouncing  the  marriage  of 
Beed  with  plaintiff  during  the  lifetime  of  her  husband  Guest  absolutely 
void  and  of  no  legal  effect  whatever,  says:  "Elizabeth  Beed  was  the 
lawful  wife  of  Guest  and  continued  so  until  his  death  in  1800,  and  the 
true  question  is  whether  there  was  evidence  sufficient  to  justify  the 
court  below  in  concluding  that  she  was  aftertcarda  married  to  Beed." 
The  court  held  that  a  marriage  subsequent  to  the  deatk  o/  Quc%t  \xiv\^\i\5^ 
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presumed^  because  their  counectioa  was  believed  by  tbe  parties  to  have 
been  innocent  in  its  comuieucement. 

It  will  be  observed  that  the  court  did  not  construe  the  subsequent 
continued  cohabitation  as  an  act  of  marriage  but  simply  a  circumstance 
from  which  it  might  be  presumed  that  an  actual  marriage  was  solem- 
nized between  them  subsequent  to  the  death  of  Guest. 

The  other  cases  cited  follow  the  rule  in  Fenton  v,  Reed.  In  the  case 
of  Gram  v.  Burnside,  7  Greenleaf  (17  Am.  Dec.  218)  the  court  held  that: 
^'Gohabitation  known  to  be  adulterous  in  its  origin,  a  wife  being  then 
alive,  gives  no  right  to  the  guilty  party  against  third  persons,  nor  does 
the  continuance  of  such  cohabitation  after  the  death  of  the  wife,  afford 
a  legal  presumption  of  a  subsequent  marriage." 

The  reason  of  the  rule  that  a  subsequent  marriage  may  be  presumed 
after  the  removal  of  an  impediment,  in  cases  where  the  parties  ignorant 
of  any  existing  impediment  entered  into  a  formal  marriage,  arises  from 
the  natural  presumption  that  where  parties  having  a  desire  for  lawful 
msirriage,  and  resting  under  the  belief  that  no  impediment  existed, 
would,  upon  discovery  of  the  fact  that  their  relationship  was  unlawful 
and  upon  further  discovery  that  the  impediment  had  ceased  to  operate, 
voluntarily  change  their  unlawful  relation  to  a  legal  relation,  that  they 
might  enjoy  the  honors  and  rights  of  matrimony.  So,  on  the  other 
hand,  a  formal  solemnization  of  marriage  followed  by  cohabition,  known 
to  be  void  (and  therefore  illicit)  by  reason  of  one  of  the  parties  having 
a  husband  or  wife  living,  does  not  afford  a  legal  presumption  of  a  sub- 
sequent marriage  by  reason  of  continuous  cohabition  after  the  death  of 
the  former  husband  or  wife;  because,  having  qhosen  an  illicit  and 
adulterous  connection  in  the  beginning,  it  will  be  presumed  that  they 
were  willing  to  continue  such  unlawful  relation  unless  rebutted  by  proof 
of  actual  marriage.  Gram  v.  Burnham,  supra  ;  Authorities  cited  in  note 
to  Taylor  v.  Sweet  22  Am.  Dec.  161.  See  also  Sec.  50j,  Bishop  on 
Marriage  and  Divorce,  in  which  the  author,  after  laying  down  the  gen 
eral  proposition,  says:  ^'From  this  plain  proposition  there  has  been 
drawn,  by  some  judges,  a  somewhat  doubtful  general  statement  of  the 
law;  namely,  that  cohabition,  illicit  in  its  commencement,  is  presumed 
to  continue  so.  And  the  reason  why  the  proposition  thus  laid  down  is 
doubtful  is  not  that  it  is  not  in  some  circumstances  true,  but  that  as  a 
matter  of  correct  legal  principle,  it  is  true  only  in  some  circumstances, 
untrue  in  others" — citing  the  cases  of  Gunningham  v.  Gunningham  2  Dow 
482,  and  other  English  authorities  and  the  same  cases  that  followed 
the  ruling  in  Fenton  v,  Beed  supray  which,  as  we  have  seen,  presumed  a 
second  marriage  after  the  removal  of  the  disability  upon  the  ground 
that  the  cohabitation  was  supposed  to  be  lawful  at  the  commencement. 

An  examination  of  the  American  decisions,  however,  shows  that  the 
weight  of  authority  is  in  accordance  with  the  rule  laid  down  in  Hunts 
Appeal  5  Norris  2D4  and  followed  in  the  case  of  Redday  Fire  Ins.  &  Tr. 
Co.  11 J  Pa.  204.    la  those  cases  the  court  &ajE; 
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-^VVlieu  the  relatiou  between  a  man  and  a  woman  living  together  is 
illicit  in  its  commencement  it  is  presumed  so  to  contiune  until  a  changed 
relation  is  proved.  Without  proof  of  subsequent  cbctual  marringe,  it  will 
not  be  presumed  from  continued  cohabitation  and  reputation  of  a  rela- 
tion betweim  them,  which  w.is  of  illicit  origin." 

See  also  authorities  in  note  to  Taylor  r.  Sweet  22  Am.  Dec.  22.  Kor 
does  the  fact  of  desertion  by  a  living  husband  or  wife  authorize  a  subse- 
quent marriage  during  the  life  of  such  husband  or  wife.  It  is  a  general 
rule  of  law  that  it'  a  person,  having  a  husband  or  wife  living,  marry 
another  i>erson  such  marriage  is  null  and  void,  and  no  length  of  time  and 
nothing  short  of  death  or  the  decree  of  a  competent  court  can  dissolve 
the  marriage  tie.  Authorities  cited  in  note  to  Gathing  v.  Williams  44 
Am.  Dec.  54,  and  note  to  Smith  v.  Smith  4G  Am.  Dec.  130, 132. 

This  rule  is  subject  only  to  the  statutory  modification  of  the  different 
states,  modeled  upon  the  English  statute,  providing  that  a  party  may  be 
authorized  to  contract  a  second  marriage,  after  an  absence  of  seven  years 
of  a  former  matrimonial  partner  under  circumstances  from  which  death 
may  be  presumed.  In  many  of  the  States  the  statutes  provide  that 
such  marriages  shall  be  void  only  from  the  time  that  their  nullity  shall 
be  pronounced  by  a  court  of  competent  jurisdiction,  and  such  is  the 
general  rule. 

Eut  it  is  merely  not  on  the  ground  of  continued  absence  that  a 
second  marriage  is  allowed,  but  from  continued  absence  for  seven  years 
unheard  from  and  under  such  circumstances  that  the  law  presumes 
death,  and  therefore  that  no  impediment  exists. 

No  such  x)resumption  arises  from  the  facts  in  this  case  and  there 
being  no  proof  of  actual  marriage  of  claimant  to  any  one  subsequent 
to  the  death  of  Morse,  she  is  the  lawful  widow  of  Jacob  Morse. 

The  second  section  ot  the  act  of  August  7,  1SS2,  provides  that  the 
^^  open  and  notorious  adulterous  cohabitation  of  a  widow  who  is  a  pen- 
sioner shall  operate  to  terminate  her  pension  from  the  commencement 
of  such  cohabitation." 

While  this  act  may  not  apply  to  the  conduct  of  the  pensioner,  prior 
to  the  death  of  her  husband,  it  does  control  as  to  her  conduct  after  the 
death  of  her  lawful  husband.  The  act  provides  that  the  pension  shall 
terminate  from  the  commencement  of  the  adulterous  cohabitation .  of 
the  widow.  If  such  cohabitation  commences  with,  or  is  existing  at  the 
time  of  her  widowhood,  it  follows  that  her  right  to  a  pension  cannot 
accrue. 

It  being  shown  that  claimant  is  the  widow  of  Jacob  Morse,  her  co- 
habitation with  Jackson  after  the  death  of  Morse  not  being  a  legal 
marriage  relation  was  therefore  illicit,  and  is  sufficient  ground  under 
the  act  of  August  7, 1882,  to  deprive  her  of  her  right  to  pension. 

Your  rejection  is,  therefore,  affirmed. 
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» 

EVIDENCE— CEUTIl^ICATE  OF  DISAIilLITY. 

David  K.  Mitchell. 

Tbe  8Drgeon'8  statomcul  iu  tlio  certificate  of  disability,  luado  iu  the  regular  diBcliarfi^o 
of  bis  ofllicial  duty  ns  to  tbe  origin  of  a  disability,  must  bo  accepted,  ratber  than 
bis  certificate  made  from  memory  long  after  tbe  soldier^t}  discb.-irgc. 

Assistant  Secretary  Hawlcins  to  tlte  Commissioner  of  Pensions^  March 

28,  1887. 

Herewitb  arc  rotiirued  tbe  pai>ers  in  original  invalid  claim  No.  531,G79, 
filed  February  5tb,  1883,  of  David  K.  Mitchell,  Co.  D,  102d  Obio  Vols. 

It  appears  tbat  appellant  enlisted  in  said  service  August  lltb,  18G2; 
that  be  was  treated  in  regimental  hospital  from  September  24th  to 
October  Ist,  1862,  and  was  discharged  tbe  service  on  surgeon's  certifi- 
cate of  disability  April  27tb,  1803. 

In  his  declaration  be  alleges  varicose  veins  of  left  leg,  caused  by  b<ird 
marching  in  October,  1862.  Tbe  claim  wjis  rejected  August  19th,  1885, 
on  tbe  ground  ^^  tbat  tbe  alleged  varicose  veins  are  not  due  to  service  as 
shown  by  record  and  other  competent  evidence;  that  the  disease  of  left 
leg  which  existed  at  discharge,  existed  prior  to  enlistment,  and  the  dis- 
charging surgeon  says  there  were  no  varicose  veins  then." 

From  this  rejection  the  appeal  is  taken. 

Tbe  reasons  given  for  the  rejection  of  this  claim  are  too  broadly  and 
too  strongly  stated.  The  evidence  as  it  now  stands,  however,  is  not 
deemed  sufficient  to  warrant  the  allowance  of  the  claim.  It  may  not 
show  as  stated  ^'  that  the  alleged  varicose  veins  are  not  due  to  service" 
but,  on  tbe  other  hand,  it  does  not  satisfactorily  show  that  they  are. 

Six  weeks  after  tbe  claimant  enlisted  he  is  found  in  hospital,  and 
during  the  eight  months  be  was  in  service  he  appears  to  have  been  un- 
fit for  duty  four  months ;  and  yet  there  is  no  hospital  record,  or  other 
l)roof,  showing  that  be  was  troubled  with  varicose  veins  during  any  of 
this  time.  On  the  contrary  the  discharging  surgeon's  certificate  states 
that  the  cause  of  his  disability  originated  prior  to  enlistment;  that  be 
was  afiSicted  with  '^chronic  periostitis  of  the  tibia  occurring  in  a  limb 
formerly  cicatrized  and  now  largely  (edematous."  It  is  true  that  this 
surgeon.  Dr.  George  Mitchell,  now  says  that  he  then  made  a  wrong 
diagnosis  of  the  case;  that  he  mistook  the  cicatrices  found  on  the  left 
leg  for  the  results  of  chronic  periostitis,  but  he  gives  no  satisfactory 
reason  fortbis  decided  change  in  his  opinion,  and  knowing  tbe  influ- 
ences -frequently  brought  to  bear  on  witnesses  in  cases  of  this  kind, 
knowing  that  sympathy  for,  and  interest  in  a  claimant  frequently  leads 
to  a  total  disregard  of  the  effects  of  testimony  on  the  public  treasury, 
the  Department  is  of  the  opinion  that  the  written  statement,  made  by 
this  witness  in  the  reguhir  discharge  of  an  official  duty  more  than 
twenty  years  ago,  is  more  probably  correct  than  his  recent  statement 
made  wholly  from  memory. 
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In  April,  1863,  bis  diagnosis  was  mado  from  the  appearance  of  claim- 
ant's logj  its  largely  oedematous  condition,  the  old  cicatrices,  and  other 
symptoms  which  marke<l  the  character  of  the  disease,  and  from  the 
claimant's  statements.  The  diagnosis  then  made  was  probably  correct. 
At  all  events  it  seems  highly  improbable  that  varicose  veins  could  have 
been  mistaken  for  chronic  periostitis.  Nor  does  it  seem  at  all  probable 
tliat  the  claimant  was  then  perceptibly  affected  with  varicose  veins. 
Had  lie  been  so  affected  the  fact  would  have  been  noted  by  the  surgeon 
in  the  regular  and  usual  discharge  of  his  duty,  in  the  certificate  made  at 
the  time.  Not  being  so  noted  raises  a  very  strong  presumption  that  the 
claimant  was  not  affected  with  varicose  veins  at  this  time.  To  over- 
come this  presumption  would  require  full  proof,  and  yet  no  positive  dis- 
interested testimony  is  found  in  the  case  showing,  or  even  tending  to 
show,  that  while  yet  in  the  service  he  was  troubled  with  varicose  veins. 
He  is  shown  to  have  been  lame  in  the  service,  but  his  lameness  is  not 
shown  to  have  resulted  from  varicose  veins. 

George  W.  Needham  and  William  0.  Valz,  in  a  joint  affidavit  made 
in  18S5,  say  that  from  May  to  April,  1863,  the  claimant  was  very  lame 
in  his  left  leg  from  varicose  veins,  but  their  means  of  knowing  the  cause 
of  lameness  is  not  shown,  and  under  the  circumstances  surrounding  the 
cose  the  lameness  testified  to,  if  it  really  existed  during  all  that  time, 
is  much  more  reasonably  attributable  to  the  disability  for  which  he  was 
discharged  from  the  army,  and  with  which  a  preponderance  of  the  evi- 
dence shows  he  was  afflicted  before  he  enlisted. 

The  rejection  of  the  claim  on  the  evidence  as  it  stands  must  be  affirmed. 


practice— examining  surgeons, 
Joseph  L.  Tanner. 

The  report  of  a  board  of  oxamining  Burgeons  Is  recogoized  aiidor  tho  law  as  on  titled 

to  procedouco  over  tbo  report  of  a  single  surgeon. 
The  certiGcato  of  an  examining  surgeon  cannot  bo  set  asidoby  tbo  testimony  of  family 
Xibysicians  or  noigbbors. 

Assistant  Secretary  Hawkins  to  tlte  Commissioner  of  Pensions^  March  28, 

1887. 

Herewith  arc  returned  the  papers  which  accompanied  your  report  ot 
December  21, 188C,  upon  the  appeal  of  Joseph  L.  Tanner,  Co.  F,  G7th 
Indiana  Vols.,  (cert.  No.  203.345)  from  the  action  of  your  office  refusing 
to  re-issue  a  certificate  to  increase  and  correct  rate  of  pension  for  heart 
disease  since  date  of  discharge. 

Claimant  enlisted  August  8, 18G2.  Mustered  August  20, 1862.  Dis- 
charged July  10, 1865.  Original  declaration  filed  September  30,  1875,  in 
which  claimant  alleged  <^  That  while  in  the  line  of  duty  at  Forlft  Qi^m^s^ 
and  Morgan,  Ala.^  in  August  1861  j  and  during  the  &ei\g^  ol  ^abvOi  tw\.%^\i^ 
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contracted  chronic  diarrhoea,  and  that  by  reason  of  the  bursting  of  a 
shell  so  near  him  he  lost  the  sense  of  smell,  the  loss  of  hearing  of  the 
right  ear,  and  caused  heart  disease." 

The  claim  was  rejected  September  17,  1877,  on  the  ground  of  **  No 
record,  and  claimant's  inability  to  furnish  satisfactory  evidence  cou« 
uecting  disabilities  with  service." 

On  the  31st  day  of  October  1877,  he  filed  another  declaration  in 
which  he  alleges,  '^  That  while  in  the  service  and  lino  of  duty  at  Mam- 
fordsville,  Ky.  about  September  15,  1862,  he  contracted  chronic  diar- 
rhoBa,  heart  and  lung  disease.  That  ho  was  treated  in  hospital  as  fol- 
lows :  In  hospital  tent  on  the  bank  of  the  Mississippi  Blver,  in  1863, 
some  time  in  August;  it  was  Division  Hospital." 

The  claim  was  re-opened  on  filing  additional  testimony,  and,  on  Feb. 
ruary  13, 1882,  pension  was  allowed  at  the  rate  of  four  dollars  per 
month,  commencing  from  date  of  soldiers  discharge,  for  chronic  diar- 
rhoea; disease  of  heart  and  lungs  not  admitted  as  results  of  chronic 
diarrhoea.  January  11,  1884,  he  was  allowed  one  fourth  rating  for  dis- 
ease of  lungs  from  date  of  discharge  and  one  half  rating  for  samo  dis- 
ease, from  July  11,  1883.  September  7,  1885,  his  pension  was  increased 
to  twelve  dollars  per  month,  commencing  June  24, 1885,  on  account  ot 
chronic  diarrhoea,  disease  of  lungs  and  resulting  disease  of  heart. 

January  16, 1886,  claimant's  attorney  filed  an  appeal  in  this  Depart- 
ment contending  therein  '^  that  your  office  erred  in  refusing  claimant  a 
rating  for  disease  of  heart  from  the  date  of  discharge,  as  the  weight  of 
evidence  on  file  proved  that  ho  had  been  disabled  by  reason  of  chronic 
diarrhoea,  and  disease  of  lungs  and  resulting  heart  disease  in  service 
and  since  discharge.  And  as  he  had  originally  claimed  pension  for 
each  of  said  disabilities  he  should  be  rated  from  date  of  discharge." 

It  appears,  from  the  papers  on  file  in  this  claim,  that  the  appellant 
was  examined  four  times  since  he  filed  his  claim,  and  the  following  is 
a  summary  of  the  certificates  of  the  examining  surgeons  viz : 

Certificate  of  examining  surgeon  at  Marengo,  Iowa,  dated  March  15, 
1877,  rates  for  chronic  diarrhoea  ^  and  for  lung  disease  one-foni'th  and 
states  "  There  is  no  organic  disease  of  heart." 

The  board  of  surgeons  at  Cedar  Eapids,  Iowa,  examined  claimant 
May  4, 1881,  for  disability  resulting  from  chronic  diarrhoea,  disease  of 
lungs  and  heart,  and  in  this  certificate  they  report,  'Hhat  he  states  that 
he  has  attacks  of  diarrhoea  once  a  month,  dischargei  thin  and  watery, 
attended  with  pain,  lasting  two  to  three  days.  That  we  find  no  patho- 
logical condition  in  either  the  causes  alleged  to  warrant  a  rate  of  dis- 
ability." 

On  December  6, 18S2,  the  same  board  examined  claimant  and  in  the 
certificate  they  state: 

We  find  no  physical  signs  of  disease  of  heart  or  lungs,  although  the 
heart's  action  is  irritable  probably  due  to  tobacco  which  he  nses  largely. 
There  is  some  thickening  over  colon,  in  right  idiocoecal  region.    We 
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would  make  uo  rating  upon  disease  of  heart  or  lungs  aud  rate  hiui  on 
cbroBlc  diarrhcBa  as  heretofore.  We  find  his  disabilit^^  as  described 
above,  to  be  equal  to  and  entitling:  him  to  one  half  total  rating. 

July  11, 1883,  the  same  board  examined  him  under  special  instruc- 
tions of  Dr.  T.  B.  Hood,  the  then  medical  referee,  and  in  their  certifi- 
cate, filed*  July  19th,  1883,  they  report  the  claimant  **not  entitled  to 
increase  for  diarrhoea,  that  his  present  disability  from  said  disease  is 
equal  to  one  half  degree.  That  his  disability  from  disease  of  lungs  is 
equal  to  one  half  degree.  That  his  heart's  action  is  natural  as  to  rythm 
aud  force,  there  aro  no  murmurs  present,  nor  any  sign  of  disease." 

On  Juno  24th,  1885  the  same  board  of  surgeons  agaiu  examined 
claimant  and  in  their  certificate  filed  July  2, 1885  they  report  as  follows, 
viz: 

^' Examination  reveals  tongue  pale  aud  furred;  the  abdomen  flat; 
stomach,  liver,  and  spleen  and  tissues  of  rectum  in  a  normal  condition; 
skin  sallow ;  lieart's  action  strong  and  labored,  a  metallic  murmur  with 
first  sound  and  transmitted  to  the  left.  Dullness  on  percussion  over 
entire  right  lung,  more  marked  in  upper  half,  respiratory  murmur  almost 
entirely  absent,  vocal  resonance  increased ;  subscriptant  rales  heard 
over  middle  and  upper  portion  of  lung,  left  lung  similarly  affected,  but 
in  a  slight,  lesser  degree.  Very  considerableemaciation.  He  is  in  our 
opinion  entitled  to  a  one  fourth  rating  for  disability  caused  by  chronic 
diarrhcDa,  one  fourth  total  for  that  caused  by  heart  disease,  and  total 
caused  by  lung  disease,  the  sum  of  which  aggregates  twelve  eighteenths 
rating." 

Claimant  filed  two  affidavits  of  Doctor  W.  A.  Benton,  late  assistant 
surgeon  of  his  regiment,  the  first  one  April  25, 1877,  in  which  ho  testi- 
fies: 

"That  be  treated  claimant  for  chronic  diarrhoea  aud  debility  arising 
therefrom  during  the  years  18G3  and  1864  and  a  part  of  1865,  till  he  was 
discharged,  that  his  disease  was  contracted  in  service.  Since  discharge 
claimant  has  often  come  to  affiant  for  medicine  and  said  he  still  suffercil 
from  the  diarrhoBa."  Affiant  states  in  a  letter  filed  in  your  office  Aug 
nst  2, 1877,  ''that  his  recollection  is  that  claimant  had  chronic  diarrhoBi 
most  of  the  time  he  was  in  service,  also  suffered  from  palpitation  of  tlio 

heart.    These  kept  him  frequently  from  duty Have  seen 

liim  a  few  times  since  the  war  and  he  says  that  I  prescribed  for  him, 
and  he  got  medicine  several  times.  Have  not  seen  him  sick  since  his 
return."  • 

The  second  affidavit  of  Dr.  Benton  was  filed  April  21,  1880  in  which 
ho  testifies:  '^  that  claimant  was  suffering  from  palpitation  of  heart  about 
Jnne  15, 1863,  at  siege  of  Vicksburg,  Miss.,  which  continued  to  be  par- 
oxysmal during  the  remainder  of  his  service,  that  he  also  suffered  about 
same  time  and  afterward  with  diarrhoea  so  that  he  was  much  debilitated 
and  often  excused  from  duty,  rarely  being  able  for  full  duty." 

The  claimant  filed  an  affidavit  of  Dr.  W.  II.  McFall,  of  Marengo, 
Iowa,  April  21, 1880.  He  testifies,  <<  that  he  furnished  claimant  medf. 
cine  from  about  October  19th,  1865,  till  about  a  year  ago  and  that  he 
was  suffering  with  diarrhoea  during  all  that  time."  On  December 
17th,  1881,  the  same  aEBant  filed  a  letter  iu  yowv  oSx^e^  \v\  \5\ya*N\ 
J(f7J7  PEN 5 
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he  states:  Tbat  his  means  of  knowing  claimant's  physical  condition 
is  from  x)ersonal  examination  and  personal  acquaintance;  knew  bis 
condition  all  the  time,  prescribed  for  him  and  gave  him  medicine. 
My  record  of  treatment  is  December  3,  1870,  March  Gth,  and  15th,  1871, 
February  27.  Julv  14.  August  7.  September  C,  IG,  and  17.  October 
20.  November  17, 1872,  and  July  22, 1873.  Had  charges  against  him 
on  an  older  book  which  cannot  be  found.  Claimant  frequently  paid  for 
medicine  of  which  no  charge  was  made  on  his  books.  When  he  first 
commenced  treating  him  he  was  suffering  with  chronic  diarrhoea.  As 
to  deafiiess  does  not  know  much  about  it.  He  has  continued  to  suffer 
with  said  injuries  ever  since  and  is  worse  now  than  ho  was. 

In  affidavit  made  by  the  same  pbyjsician,  and  filed  December  7,  1882, 
he  testifies,  "that  he  treated  claimant  from  October  19,  18G5  to  1879, 
for  diarrhoea  and  disease  of  lungs  and  heart;  that  claimant  was  one  half 
disabled  each  year  of  that  time  by  the  two  last  mentioned  diseases." 

April  17,  1883  another  aflSdavit  was  filed  which  purports  to  have  been 
made  by  the  same  physician  in  which  he  testifies : 

Have  treated  claimant  for  heart  disease  and  lung  disease  at  different 
times  from  Oct.  1865  up  to  this  date  (April  17, 1883)  and  have  been 
well  acquainted  with  his  physical  condition  from  October  1805  to  the 
present  time,  and  that  his  lungs  were  diseased  and  still  are,  but  thinks 
the  heart  disease  is  sympathetic  with  lungs,  that  the  chronic  diarrhoea 
disabled  him  for  manual  labor  to  tbe  extent  of  at  least  one  half  and 
that  the  lung  and  heart  injuries  disables  him  for  manual  labor  the  other 
one  half.    That  affiant  considers  him  totally  disabled  for  manual  labor. 

The  foregoing  certificates  and  affidavits  show  fully  the  physical  con- 
dition of  claimant  from  18G5  up  to  the  date  of  his  last  examination  in 
June  1885,  and  from  a  careful  and  equitable  consideration  of  the  same 
it  seems  to  the  Department  that  tbe  allegations  in  the  appeal,  t.  e, 
<^  That  the  board  of  examining  surgeons  made  but  a  casual  examination 
etc." — were  not  warranted,  and  were  unfounded,  as  is  apparent  from  the 
medical  evidence  and  that  of  comrades  and  neighbors  on  file  in  the 
claim. 

It  is  a  well  established  rule  of  the  Department  that  the  certificates 
of  examining  surgeons  or  boards  of  surgeons  cannot  be  set  aside  or 
controverted  by  the  testimony  of  family  physicians  or  neighbors,  esi)e- 
cially  where  such  certificates  were  made  by  a  board  of  examining  sur- 
geons based  upon  a  careful  examination  of  the  party  in  interest.  Ca«es 
cited  in  Digest  of  1885,  page  222. 

Tbe  certificate  of  the  examining  surgeon  who  firstexamined claimant 
rates  his  aggregate  disability  at  eight  dollars  per  month,  while  the  board 
of  surgeons  at  Cedar  Eapids  in  1881  refused  him  a  rating  and  in  1882 
rated  him  but  one  half  of  total  for  chronic  diarrha^.a. 

The  report  of  a  board  of  examining  surgeons  cannot  be  set  aside  by 

the  certificate  of  a  single  examining  surgeon.    Tbe  principle  that  an 

examination  by  a  board  of  surgeons  should  take  precedence  over  the 

ej^aminatiou  of  a  single  surgeon  is  recognizeil  \w\^>k,    Wyatt  Wm.  J. 
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Avp.  No.  203, 129,  Schurz  0.  Secretary.    July  18, 1877,  Vol.  5,  page  150. 

The  same  principle  was  recognized  in  the  claim  of  Charles  H.  Barnard, 
App.  :So.  ISC,  553,  decided  December  13, 1881,  by  Hon.  S.  J.  Kirkwood, 
Secretary.  Thas  it  will  be  seen  that  when  claimant  was  first  granted 
a  pension  he  was  allowed  a  rating  according  to  the  legal  rules  of  your 
office.  The  whole  evidence  on  file  shows  that  ho  has  been  fairly  rated 
and  increased  from  time  to  time,  and  that  he  has  been  liberally  treated 
by  yonr  last  rating  in  allowing  him  twelve  dollars  per  month  from  June 
24,  1885,  fot  chronic  diarrhcBa,  disease  of  lungs  and  resulting  disease 
of  heart,  as  is  shown  by  the  opinion  of  the  medical  referee,  who,  on 
January  4, 1886,  in  his  opinion  states,  <' that  the  claimant  is  not  en- 
titled to  any  rating  for  disease  of  heart  prior  to  June  24,  1885,  as  no 
[lensionable  disability  duo  to  the  same  is  shown  to  exist  prior  to  this 
date." 

The  action  of  your  office  rejecting  this  claim  was  proper  and  is  af- 
firmed. 


invalid  claim— evidence, 
Leonard  Kebbeteb. 

The  absenco  of  affirmative  ovidenco  cstablishiDg  tbo  origiu  of  tbe  alleged  disability 
and  its  continaanco  siuco  discharge,  and  the  fuct  that  the  claimant  is  not  now 
rated  by  the  examiniug  sargeons,  Justiiies  rejection  of  the  claim. 

Assistant   Secretary  Hatcl'ins  to  the  Commissioner  of  Pensions^  March 

30,  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
March  17,  1887,  upon  the  appeal  in  claim  No.  260,063  of  Leonard  Ner- 
reter,  Co,  B,  1st  Ohio  Artillery,  from  the  action  of  your  office  rejecting 
bis  claim  for  pension. 

Claimant  enlisted  April  27, 1861,  to  serve  three  months.  Discharged 
July  27, 1861.  His  declaration  was  filed  September  9, 1879  in  which 
he  alleges  "that  while  in  the  service  and  line  of  duty  at  Marietta,  Ohio, 
on  or  about  the  20th.  day  of  May  1861,  ho  contracted  heart  disease  by 
exposure;  that  he  was  sent  home  by  Dr.  Sturling,  who  had  charge  of 
the  hospital  at  Orafton  Va.,  at  that  time.  He  has  not  been  employed  in 
the  military  or  naval  service  otherwise  than  as  above  stated.'' 

This  claim  was  rejected  by  your  office  May  17, 1879,  on  the  ground 
of  no  record  of  claimant's  service.  Upon  the  filing  of  additional  evi- 
dence the  claim  was  re-opened  and  again  rejected  September  12,  1884, 
on  the  ground  that  there  has  been  no  ratable  disability  from  cause  al- 
leged. The  rejection  was  reconsidered,  and  after  further  consideration 
by  your  office  of  the  testimony  filed,  the  claim  was  again  rejected  De- 
cember 16, 1885,  on  the  ground  of  "  no  record  or  other  satisfactory  evi- 
dence showing  the  origin  of  the  alleged  disability  \u  Uve^  ^^tN\e.^  ^\A 
line  of  duty,  nor  of  the  evidence  of  said  disability  siuce  (i\ac\i«cft^J^ 
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From  Ibis  adverse  decision  the  claimant's  attorneys  filed  an  appeal 
in  this  Department,  May  17,  ISSG,  in  which  they  contend  "that  they, 
(attorneys)  can  never  tell  what  will,  or  what  will  not  bo  satisfactory 
to  the  Pension  Office ;  that  in  this  case  Major  Gates,  and  the  sargeon 
of  the  regiment  testified  to  the  origin  of  heart  disease  in  the  service 
and  that  claimant  was  sent  home  by  reason  of  heart  disease ;  that  they 
have  proved  by  the  prior  soundness  of  claimant  that  all  the  facts  as 
shown  by  the  testimony  of  all  kinds  tend  to  one  conclusion,  and  that 
is,  that  claimant's  disability  arises  from  heart  disease  contracted  in  the 
service  as  claimed." 

In  reviewing  all  the  evidence  on  file  in  this  case  it  is  fonud  that  the 
surgeon  and  the  major  of  claimant's  regiment  have  testified  that  the 
claimant  became  sick  in  June  1861,  with  rheumatic  fever  while  in  the 
service,  and  while  the  regiment  was  stationed  at  Qrafton  West  Va.,  he 
was  discharged  or  sent  homo  with  what  the  surgeon  called  heart  dis- 
ease. It  was  less  than  two  months  from  the  date  of  his  enlistment 
until  he  admits  that  he  was  disabled  by  sickness.  By  liuling  55  of 
your  office  it  is  held  that  if  a  soldier  claiming  pension,  or  on  whose 
account  pension  is  claimed,  shall  have  experienced  active  field  service 
for  a  term  of  six  successive  months,  without  having  been  treated  in  a 
hospital  subsequent  to  his  enlistment,  he  shall  be  presumed  t3  have 
been  sound  at  enlistment,  unless  the  nature  of  the  disease  on  accouDt 
of  which  pension  is  claimed  is  such  that  it  cannot  be  attributed  to  his 
service. 

Claimant  has  failed  to  prove  by  medical  evidence  that  he  was  ever 
treated  for  disease  of  heart  since  his  discharge  from  the  military  service. 

August  IG,  1884,  he  was  duly  examined  by  a  boanl  of  surgeons  at 
East  Saginaw,  Michigan,  and  in  their  certificate,  filed  in  your  office  Au- 
gust 11,  1884,  they  report  as  follows,  viz  : 

We  hereby  certify  that  we  have  carefully  examined  this  applicant  who 
claims  thjit  while  in  the  service  of  the  United  States  at  or  near  Grafton 
W.  Va.,  while  in  the  line  of  duty,  about  Juno  1, 1861,  ho  contracted 
heart  disease^  he  states  that  he  is  54  years  of  age,  that  ho  weighs  one 
hundred  and  seventy-five  pounds,  and  is  five  feet  six  inches  in  height 
Ilis  pulse  rating  is  sixty-four,  his  respiration  eighteen,  and  his  temper- 
ature normal. 

The  examination  reveals  the  following  facts : 

Claimant  is  a  powerfully  built,  thick  set  man,  countenance  ruddy  and 
of  healthy  look — his  form  is  erect  and  full  and  hands  browned  and  cal- 
loused from  out  door  hard  labor, — his  muscles  hard  and  every  indication 
of  a  healthy  man.  Examination  of  the  heart  shows  that  organ  to  he 
healthy  in  every  particular,  the  sounds  are  free,  well  defined,  regular 
and  its  area  is  normal.  We  had  him  walk  up  and  down  stairs  rapidly 
and  its  action  after  was  but  slightly  accelerated  and  the  sounds  showed 
the  same  clearness  as  before.    We  rate  nothing  on  alleged  disease. 

It  appears  by  the  original  certificate  of  discharge  which  claimant 

filed  in  the  claim,  that  ho  enlisted  to  serve  three  months ;  that  ho  was 

discharged  by  reason  of  expiration  of  termo?  ^^t\\efe,^u<!l  uot  because  of 
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any  disability  contracted  in  tlie  service  or  line  of  duty.  His  said  cer- 
tificate of  discharge  purports  to  have  been  executed  by  Captain  J.  G. 
Macks,  nnder  whom  he  enlisted  and  served. 

The  claimant  having  served  so  short  a  time  in  the  Army,  and  having 
failed  to  prove  by  any  of  his  company  officers  or  comrades  that  he  was 
exposed  to,  or  endured  any  great  hardships  or  privations  during  his 
enlistment  which  would  be  likely  to  produce  heart  disease,  and  having 
willfully  dela^'ed  for  eighteen  years  before  he  filed  his  claim  for  pen 
sion,  and  in  view  of  the  uncertain  evidence  which  he  has  filed  to  prove 
the  origin  of  the  alleged  disability  and  its  continuance  since  discharge, 
and  inasmnch  as  the  certificate  of  the  board  of  surgeons  last  filed  shows 
him  not  disabled  in  any  pensionable  degree,  the  Department  believes 
that  there  was  no  error  in  the  action  of  your  office  rejecting  the  claim  as 
it  was  fully  warranted  by  the  weight  of  evidence  on  file,  and  is  affirmed. 


INFORMAL  DECLARATION— ACT  OF  MARCH  3,  1879. 

Geoboe  C.  smith. 

An  application  in  tho  form  of  a  letter  is  not  a  lufficiont  declaration^  under  section 
4714  of  tho  Revised  Statutes,  to  exempt  a  claim  from  the  limitation  (ised  by  the 
act  of  March  3,  lJ?79. 

Failare  to  file  a  declaration  within  timo  to  avoid  the  stalntory  limitation  is  not  ex- 
cused by  alleged  delay  in  tho  mails. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  March  30, 

1887. 

Herewith  are  returneil  tho  papers  which  accompanied  your  report  of 
December  7,  lS8C,in  the  appeal  claim  No.  242,290,  of  George  0.  Smith, 
late  sergeant  of  Co.  A,  81st.  N.  Y.  Vols. 

On  the  LStb.  day  of  June  1880,  claimant  sent  to  tho  Pension  Office  a 
letter  applying  for  a  pension,  but  this  letter,  not  conforming  to  the  re- 
qnirements  of  Section  4714  Revised  Statutes  (Digest  of  1885,  p.  554), 
was  not  accepted  as  a  legal  declaration.  This  section  provides  as  fol- 
lows: 

Declarations  of  pension  claimants  shall  be  made  before  a  court  of 
record,  or  before  some  officer  thereof  having  custody  of  its  seal,  said  of- 
ficer hereby  being  fully  authorized  and  empowered  to  administer  and 
certify  any  oath  or  affirmation  relating  to  any  pension  or  application 
therefor:  Provided^  That  the  Commissioner  of  Pensions  may  designate, 
in  localities  more  than  twenty  five  miles  distant  from  any  place  at  which 
such  court  is  holden,  persons  duly  qualified  to  administer  oaths,  before 

whom  declarations  inay  be  made  and  testimony  taken 

Provided.  That  any  declaration  made  before  an  officer  duly  authorized 
to  administer  oaths  for  general  purposes  shall  be  accepted  to  exempt  a 
claim  from  the  limitation  as  to  date  of  filing  prescribed  in  section  4700. 

This  letter  was  received  and  iiled  June  21, 1880,w\i\c\iN<JV)L%\\\\\v$!k^\,Q 
QBeape  the  limitation  by  the  net  of  March  3, 1879— takiwg  eSe^t  5v\\^  V 
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1880,  if  properly  executed.  Being  uotiOed  of  tbc  defect  claimaut  exe- 
cuted, June  30,  1880,  a  formal  declaration  which  was  filed  in  the  Pen- 
sion Office  July  3,  1880.  On  June  3, 18S3,  the  claimant  was  granted 
pension  for  Iiemorrboids — four  dollars  per  month,  commencing  from  the 
date  of  the  reception  of  hiB  formal  declaration — i.  e.  July  3, 1880.  July 
24,  1885,  claimant  was  granted  an  increase  to  eight  dollars  for  rheuma- 
tism and  resulting  heart  disease, — increased  to  twelve  dollars  commenc- 
ing December  15, 1883. 

Appellant  claims,  in  his  appeal,  that  ho  is  entitled  to  arrears  for  tbc 
reason  that  when  his  original  letter  claiming  pension  was  filed  he  was 
in  a  part  of  Pennsylvatiia  where  there  were  no  officers  having  seals,  and 
that  the  formal  application  upon  which  pension  was  subsequently 
granted  was  delayed  beyond  the  date  of  limitation  by  some  fault  in  the 
mails.  But  this  Department  has  no  other  alternative,  under  Section 
4714,  than  to  positively  deny  the  legality  of  claimant's  letter  of  June  IS 
1880,  as  a  formal  and  necessary  declaration  for  i>ension.  In  this  view, 
and  in  support  of  this  interpretation  of  Sec.  4714,  the  Department  is  sus- 
tained by  the  cases  heretofore  referred  to  in  the  able  report  of  Decem- 
ber 1886,  viz :  the  case  of  Pardon  B.  Lamoreaux,  No.  213,051  (Digest  of 
1885,  p.  169)  and  Rudolph  Hiller  No.  268.744.  Also,  construing  and  en- 
forcing said  Section  4714,  see  cases  of  John  Brown,  Application  No. 
231.456— .Margaret  Gillman  Ctf.  No.  189,381. 

Nor  can  the  reason  alleged  by  claimant,  that  his  formal  declaration 
was  filed  subsequent  to  the  first  day  of  July  1880  by  i-eason  of  delay  in 
the  mails,  be  considered  sufilcient  to  alter  the  date  from  that  on  which 
actually  filed.  The  date  of  filing  a  claim  is  that  on  which  it  is  formally 
received  by  the  Pension  Office,  and  no  exceptions  or  limitations  what- 
ever are  made  by  the  second  section  of  the  act  of  March  3rd,  1870  save 
in  the  case  of  insane  persons  and  children  under  sixteen  years  of  age. 
See  case  of  Jane  E.  Borden,  No.  279,167  decided  November  14, 1881 
(Digest  of  1885,  p.  166).  The  date  on  which  claimant's  formal  declaration 
was  filed — July  3, 1880,  must,  therefore,  be  adhered  to  as  the  correct  one, 
and  your  decision,  that  pension  must  commence  from  this  date  and  that 
claimant  is  not  therefore  entitled  to  arrears,  was  just  and  in  conformity 
to  the  law  and  practice  of  this  Department,  and  is  sustained  on  appeal. 


PR  A  CTICE-^BE-  RA  TING—INCREA  SE^  RES  J  UDICA  TA . 

BiRNEY  HOYT. 

Old  cases — loDg  sinco  adjudicated  by  previous  admiDistrations — will  not  bo  rcopcucd, 
reci)usidercd  or  readjusted  upon  the  mere  allegation  of  the  pensioner  that  proper 
weight  had  not  been  given  to  the  evidence  in  the  original  adjudication.  It  will 
be  done  only  upon  conclusive  and  palpable  evidence  of  error  or  mistake. 

Increase  not  warranted. 

The  decision  in  Tyner  and  Coleman  cases  affirmed. 

The  Honorable  the  Secretary  of  the  Interior, 
Sir  :  By  direction  of  Assistant  AttOTT\ey  G^w^rt^l  Montgomery,  I  have 
onrofnily  oxnmined  all  the  ovitlouco.  \u  V\\o,  ^Aa\\tv^o.^i.^;V^  o^  \!<:\\w^^ 
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Hoyt  for  re  rating  and  increase  of  his  pension,  filed  in  tbe  Pension  Of- 
fice May  12Ui,  1885,  and  now  on  appeal  for  your  consideration  and 
action. 

Appellant's  claim,  in  effect,  is  that  bis  pension  lias  always  been  and 
is  now  too  low ;  tbat  it  should  bo  readjusted  and  ic  rated  so  as  to  allow 
him  a  higher  rate  of  pension  than  ho  bad  been  in  receipt  of  from  the 
date  of  his  discharge  in  18G5  to  the  present  time,  and  that  the  amount 
which  he  now  receives  should  be  increased  to  $30  per  month.  He  is  in 
receipt  of  $24  per  month.  He  was  originally  pensioned  by  certificate 
dated  August  2nd,  18GG,  at  $4  per  month  from  June  2 1st,  1865,  date  of 
discharge  from  the  service,  for  gun-shot  wound  of  left  shoulder.  This 
was  jost  the  rating  given  him  by  the  examining  surgeon,  who  examined 
him  prior  to  the  allowance  of  his  original  claim.  September  8th,  18G6, 
he  was  again  examined  by  a  different  surgeon  and  again  rated  at  $4. 
October  1st,  186G,  he  filed  an  application  for  increase,  and  was  again 
examined  October  Sidj  1866,  by  the  surgeon  who  made  the  last  above 
mentioned  report,  but  who  this  time  rated  his  disability  as  equivalent  to 
the  loss  of  a  hand.  These  two  examinations,  it  will  be  observed,  were 
less  than  a  month  apart.  \ 

The  claim  for  increase  was  rejected  March  9th,  1867,  and  so  the  pen- 
sion remained  at  $4  per  month. 

Claimant  acquiesced  in  that  adjudication  for  two  years  and  three 
months,  and  until  July  17th,  1869,  when  he  again  applied  for  increase, 
which,  after  further  medical  examination,  was  allowed  September  6th, 
1869,  at  $8  per  month  from  August  23rd,  1869,  the  date  of  the  medical 
examination  had  in  connection  with  the  claim  for  increase.  He  rested 
on  tbat  adjudication  until  October,  23rd,  1871,  over  two  years,  when  he 
again  applied  for  increase,  which  application,  after  a  medical  examina- 
tion by  the  board  of  Surgeons  at  Grand  Kapids,  Michigan,  report  of 
which  was  dated  December  6th,  1871,  was  rejected  by  the  Pension  Office 
March  13th,  1872. 

The  Grand  Eapids  Board,  in  a  biennial  examination  made  September 
lOtb,  1873,  rate  the  disability  at  total,  $8  per  month. 

September  13th,  1873,  more  than  a  year  and  a  half  after  the  last 
above  rejection,  appellant  again  applied  for  increase,  and  jipplication 
was  rejected  January  12th,  1874,  without  further  medical  examination. 
This  application,  however,  seems  to  have  been  reconsidered,  and  after 
a  medical  examination,  dated  May  6th,  1874,  by  the  Grand  Eapids 
Board,  an  increase  was  allowed  from  $8  to  $10  per  month. 

The  same  Board,  in  a  certificate  of  biennial  examination  dated  Sep- 
tember 14th,  1875,  rated  the  disability  at  total  $8. 

On  this  examination  and  rating  the  Pension  Office  reduced  the  pen- 
sion from  $10  to  $8  per  month  from  June  4th,  1875. 

November  3rd,  1875,  claimant  again  made  application  for  increase, 
and  filed  therewith  a  certificate  of  a  physician,  who  had  been  treating 
him  since  the  22Dd  of  tbe  preceding  September,  deacrVbms  W^e^  A\^\^^- 
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tt»r  of  tln^  wound  or  injury.  lie  was  again  onlereil  before  tbc  Boanl  of 
Surgeons  at  Grand  Ivapids  wlio,  in  a  eertiQcatc  dated  January  5th, 
1870,  rated  liis  disability  at  15-18  of  3rd  grade,  or  $15.  On  tbis  evi- 
denco  tbc  application  of  November  8tb,  1875,  was  favorably  considered 
and  in  September,  1870,  pension  was  increased  from  $8  to  $14  per 
niontli  from  January  5tli,  1870,  tbc  date  of  tbc  medical  examinatiou 
above  mentioned. 

September  20tb,  1877,  tbc  Grand  Rapids  Board,  in  a  report  of  bien- 
nial examination,  again  rated  tbe  disability  at  15-18,  or  $15. 

Claimant,  after  resting  upon  tbe  adjudication  of  September  Ist,  1870, 
for  two  years  and  three  months,  again,  on  December  20tb,  1878,  asked 
for  increase,  and  claimed  in  substance  that  bis  disability  bad  increased 
because  of  an  abscess,  which,  about  three  years  previously,  had  formed 
in  tbe  shoulder  as  a  result  of  the  injury  and  disease  of  bone  from  the 
wound.  Under  this  application  he  was  sent  to  the  Board  of  Surgeons 
at  Lansing,  Klichigan,  who,  in  a  certificate,  dated  February  5th,  1879, 
after  describing  tbe  condition  of  the  shoulder,  rated  the  disability  at 
$24  per  mouth  and  say  "  too  low  before.'^ 

With  tbis  application  claimant  furnished  the  statements  of  two  affi- 
ants, who  testified  to  his  having  been  confined  to  bis  bed  in  1875  for 
several  months  with  inflammation  of  the  left  shoulder  caused  by  the 
wound.  His  claim  was  adjudicated  April  23, 1879,  and  his  pension  was 
increased  from  $14  to  $18  per  month  from  February  5, 1879,  the  date  of 
tbe  medical  examination  made  under  the  application  for  increase. 

He  then  rested  two  and  a  half  years  longer,  to  wit,  until  September 
5, 1881,  when  he  again  applied  for  increase,  in  which  he  alleged  disa- 
bility from  disease  of  eyes  as  well  as  from  gun-shot  wound.  He  claimed 
said  disease  of  eyes  was  contracted  in  tbe  service  subsequently  to  the 
date  of  tbe  wound,  and  while  he  was  serving  as  a  1st  Lieutenant.  He 
filed  a  number  of  affidavits  in  support  of  his  claim  as  to  the  disease  of 
eyes.  He  was  then  ordered  before  tbe  Board  of  Surgeons  at  Lansing, 
Michigan,  whose  certificate,  dated  December  14. 1881,  describes  the 
disease  and  the  wound,  and  rates  "  $24  per  month,  total  2nd  grade.''  May 
10th,  1882,  this  claim  for  increase  was  rejected. 

He  thereupon,  apparently  with  a  view  to  reconsideration,  furnished 
the  affidavits  of  two  physicians  as  to  the  condition  of  his  shoulder  and 
the  degree  of  disability  therefrom,  both  of  said  surgeons  expressing  the 
opinion  that  he  is  incapable  of  performing  any  manual  labor.  Their 
testimony  was  based  upon  an  examination  made  a  short  time  previously 
by  each  of  them  separately.  February  14, 1883,  he  was  again  examined 
by  the  Grand  Eapids  Board,  whose  certificate  sets  forth,  among  other 
things,  that  claimant  can  put  hand  to  mouth,  and  can  dress  himself 
without  assistance,  but  arm  is  entirely  useless  for  purposes  of  manual 
labor;  no  evidence  of  any  increased  disability.  They  rate  total  3k1 
grade. 

March  15, 1883,  his  pension  was  on  tbe  evidence  above  mentioned, 
ncrcased  from  $18  to  $24  per  month  from  ^lavcVi  ^^  \^^* 
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After  an  interval  of  over  two  years,  be,  on  May  12,  1885,  again  ap- 
plied for  increase,  and  also  asked  for  rerating  and  readjust  men  t  of  bis 
pension  from  date  of  discharge  to  tbo  present,  claiming  be  bas  never 
since  discbarge  been  able  to  do  any  manual  labor,  and  bas  done  none, 
and  bis  i^ension  sbould  be  readjusted  for  tbe  entire  time  on  the  basis  of 
total  incapacity  lor  tbo  performance  of  any  manual  labor.  He  furnishes 
a  long  affidavit  of  a  physician,  who  states  be  has  made  a  careful  exam- 
ination of  claimant,  and  describes  at  great  length  the  condition  of  the 
shoulder.  Two  other  affiants,  uon  professional,  also,  testify,  that  claim- 
ant is  now  and  baa  been,  ever  since  receiving  said  wound,  entirely  in- 
capacitated from  performing  any  manual  labor  whatever.  September 
9, 1885,  the  Board  of  Surgeons  at  Muskegon,  Michigan,  made  an  exam- 
ination of  which  they  make  a  lengthy  and  detailed  report,  and  con- 
clude with  tbe  statement  that  the  disability  from  said  wound  is  '^  total 
3nl  grade.'' 

October  22, 1885,  the  claim  for  increase  and  rerating  was  rejected. 

Subsequently  the  case  was  re-opened  and,  upon  the  recommendation 
of  the  Medical  Referee  of  the  Pension  Office,  a  rerating  was  allowed  to 
tbe  extent  of  making  the  pension  $10  per  month,  instead  of  $8  from 
June  4,  1875,  to  January  5, 1876. 

The  rejection  was  adhered  to  with  this  slight  change.    Hence  the  ap 
l)eal.    After  a  full  and  careful  examination  of  all  the  evidence  that  has 
been  Hied  in  the  case  from  1865  to  the  present  time,  a  brief  outline  of 
which  evidence  is  contained  in  the  foregoing,  I  can  find  nothing  which 
calls  for  a  readjustment  and  re-rating  as  asked. 

It  has,  so  far  as  I  am  able  to  learn,  always  been  a  rule  of  this  Depart- 
ment not  to  reopen  and  readjudicate  claims  which  have  long  been  set- 
tled, except  it  appear  that  such  old  adjudication  was  so  inconsistent 
with  the  facts  in  the  case  as  to  bring  it  within  the  category  of  manifest 
error  or  mistake. 

Your  predecessor.  Secretary  Schurz,  in  a  decision  rendered  January 
li,  1878,  in  the  case  of  William  B.  Foster  (Vol.  4,  p.  405,  Department  Rec- 
ords in  Pension  Appeals,)  announced  the  principle  that  the  rule  of  the 
Department  prohibits  readjudication  of  a  question  once  determined,  ex- 
ei'i)ton  the  production  of  new  and  important  evidence;  that  when  tbo 
question  of  disability  is  involved,  it  having  been  once  determined  upon 
certificate  of  medical  examination  prior  to  the  original  adjudication, 
imiK)rtant  testimony  within  the  rule  can  not  be  furnished  in  such  case, 
and  the  reopening  of  cases  settled  for  years  can  not  be  granted  on  tbe 
mere  averment  of  an  error  having  been  committed.  (Digest  of  Pension 
laws  and  decisions.  1885,  p.  420.) 

Secretary  Teller,  in  the  case  of  James  S.  Coleman,  decided  by  him 
June  13,  1884,  (Vol.  14,  p.  239,  Department  Records  in  Pension  Ap- 
peals,) used  the  following  language : 

*'  The  views  of  the  Department  in  regard  to  the  maUet  o5  i^-\?^Ww^ 
have  been  frequently  stated.    It  has  uniformly  refuseOL  to  (W^\OT\i  wcv 
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adjudication  of  a  claim  by  a  former  administration  except  upon  the  most 
conclusive  evidence  that  an  error  has  been  committed.  When  the  ques- 
(ion  as  to  the  propriety  of  a  given  rating  is  one  of  judgment,  merely 
depending  upon  the  weight  of  the  evidence,  it  will  not  allow  the  opinion 
of  today  to  overturn  the  opinion  of  yesterday ;  otherwise  cases  would 
never  be  settled.  But  where  the  incorrectness  of  the  former  action  is 
so  manifest,  uiK)n  a  review  of  the  evidence,  that  it  is  not  a  matter  of 
dispute,  the  Department  will  not  refuse  to  do  justice  because  the  error 
is  of  long  standing,  and  has  been  sanctioned  by  a  subsequent  action.'? 

This  is  pretty  nearly,  if  not  quite,  the  application  of  the  doctrine  of  ra 
judicata  to  pension  claims,  long  previously  adjusted  and  settled.  It  is 
true  the  pension  la w  is  a  beneficial  law  and,  as  such,  is  not  to  be  construed 
in  a  technical  or  illiberal  manner,  or  so  as  to  defeat  its  spirit  and  pur- 
pose in  an  effort  to  follow  its  letter  and  apply  the  strictest  interpreta 
tion  to  its  language )  but,  on  the  other  hand,  it  must  be  so  administered 
as  to  extend  its  benefits  as  expeditiously  as  possible  to  the  many  who 
are  entitled  to  them. 

To  allow  old  cases,  long  since  adjudicated  by  previous  administra- 
tions, to  be  reopened,  reconsidered  and  readjusted  on  the  mere  allega- 
tion of  the  pensioners  that  proper  weight  had  not  been  given  to  the 
evidence  in  its  original  adjudication  would  be  to  unsettle  all  that  hnd 
been  done  through  a  period  of  twenty  years  at  least,  and  would,  by 
occupying  and  absorbing  the  time  and  attention  of  the  Pension  OfiSce 
and  of  the  Department,  work  great  injustice  to  claimants  who  have 
never  yet  received  any  pension,  and  who  are  anxiously  awaiting  an  ad- 
judication of  their  pending  claims.  While  violating  every  rule  of  good 
practice  and  correct  administration,  it  would  lead  to  a  degree  of  con- 
fusion which  would  bo  very  embarrassing  to  the  Pension  Office  and  this 
Department,  as  well  as  unsatisfactory  and  distasteful  to  the  country. 

If  one  case  may  bo  so  re-opened,  then  may  the  two  hundred  and  fiftj' 
thousand,  or  thereabouts,  of  adjudicated  invalid  claims  be  re-opened  and 
reconsidered  because  the  pensioner  in  each  case  thinks  he  has  not  got 
ten  the  rating  to  which  his  disability  and  the  evidence  furnished  by 
him  would  justify. 

The  conclusion  on  this  poiut  then  is,  that  old  adjudicated  cases,  such 
as  Mr.  Hoyt's,  should  not  be  reopened,  unless  it  is  manifest  upon  the 
face  of  the  record  that  injustice  has  been  done.  It  should  not  be  upon 
a  possible  difi'erence  of  oinnion  as  to  the  weight  of  evidence,  for  in  that 
respect  there  might  be  room  for  honest  difference  of  opinion  in  nearly 
all  of  the  hundreds  of  thousands  of  adjudicated  claims.  The  error  must 
be  such  an  one  as  is  palpable — one  which  all  fair  minds  would  unite  in 
calling  error, — in  short  an  error  which  could  properly  bo  termed  a  mis 
take. 

Mr.  Hoyt's  name  does  not  come  within  this  rule,  nor  does  it  ap 
proach  it. 

If  the  case  were  now  under  consideration  for  the  first  time  on  the 
er'jijencejnst  as  it  is,  I  do  not  think  the  result  would  widely  difi*er  from 


DECISIONS   RELATING   TO   PENSIONS.  75 

that  which  wo  have  in  the  various  adjudications  had  under  his  original 
application  and  his  claims  for  increase.  From  the  recitation  herein  it 
appears  that  in  some  adjudications  the  rating  by  the  Pension  Office 
corresponded  exactly  with  that  given  by  the  Examining  Surgeon,  or 
Board  of  Surgeons;  in  others,  it  was  slightly  less,  and  in  still  others  it 
was  more.  The  first  examination  in  18G5  rated  him  at  $4;  the  Pen- 
sion Office  granted  $4.  The  last  examination  in  September,  1885,  rated 
him  at  3rd  grade,  the  Pension  Office  granted  $24.  Taking  the  ratings 
clear  through,  I  think  they  make  an  average  which  quite  accords  with 
the  evidence — or  so  nearly  so  that,  if  a  readjustment  were  allowed,  the 
result,  in  the  aggregate  pension  granted,  would  not  probably  be  ma- 
terially difierent  from  that  already  reached,  and,  if  any  changes  should 
be  made  in  the  ratings,  such  changes  would  bo  because  of  a  mere  differ- 
ence of  opinion  on  the  evidence,  and  not  because  of  any  manifest  error 
or  mistake,  and  this,  as  has  already  been  said,  is  not  good  ground  for 
reopening  the  case  as  asked.  This  conclusion,  adverse  to  tlie  appel- 
lant so  far  as  his  application  for  re-rating  from  the  date  of  discharge  in 
18C5,  to  the  present  time  is  concerned,  rests  not  only  on  the  evidence 
furnished  by  him  from  time  to  time.  Its  correctness  is  sustained  by  the 
circumstances  and  by  collateral  facts  of  record  which  have  a  bearing 
upon  the  question  under  consideration,  one  or  two  of  which  may  be 
mentioned  as  going  to  prove  that  Mr.  Hoy t  has  not,  during  all  the  time 
since  discharge,  been  totally  incapacitafed  for  the  performance  of  any 
manual  labor  as  claimed.  He  received  the  wound  for  which  he  is  pen- 
sioned in  September,  18G3.  Instead  of  being  discharged  on  account  of 
disability  resulting  from  the  wound,  as  seems  probable  he  would  have 
been  had  he  been  disabled  to  the  degree  now  claimed,  he  remained  in 
the  service  until  June  21, 1865,  when  he  was  mustered  out  with  his 
company.  !Not  only  this,  ho  was  promoted  and  commissioned  1st  Lieu- 
tenant in  July  1864,  a  thing  which  would  hardly  have  been  done  had  he 
been  so  disabled  as  he  now  claims. 

Again,  after  his  discharge,  not  only  does  the  evidence  show  that  his 
disability  has  been  x)rogress]ve,  but  said  evidence  is  sustained  and 
corroborated  by  the  circumstance  that  he  accepted  and  for  quite  a  time 
acquiesced  not  only  in  the  original  adjudication,  but  in  the  successive 
judgments  on  the  applications  for  increase,  and  is  now  for  the  first  time 
appealing  to  the  Department  for  the  correction  of  a  wrong  which  he 
avers  has  existed  for  over  twenty  years.  His  case  is  in  my  judgment 
clearly  one  which  furnishes  no  good  reason  for  re-rating  as  asked. 

One  single  point  is  left  for  consideration.  Appellant  claims  that  his 
disability  is  now  such  as  to  entitle  him  to  $30  per  month  in  lieu  of  the 
$24  now  received  by  him.  His  present  rating  is  under  the  first  clause 
of  the  act  of  March  3, 1883  (22  Stat.,  453),  and  the  allowance  was  made 
on  the  ground  that  the  disability  is  equivalent  to  the  loss  of  a  hand. 
The  second  clause  of  said  act  of  1883,  provides: 

^^Tbat  all  persons  now  on  the  pension  roll,  and  ^W  \>ftte>on^>aftT^^^VKt 
granted  a  pensiony  who  in  like  manner  shall  have  lost  cvtVi^x  ^w  ^t\s\.^^\. 
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or  above  the  elbow,  or  a  leg  at  or  above  the  kuee,  or  shall  have  beeu 
otherwise  so  disabled  as  to  be  incapacitated  for  performing  any  manual 
hibor,  bat  not  so  mnch  as  to  require  regular  personal  aid  and  attend 
once,  shall  receive  a  pension  of  thirty  dollars  per  month." 

This  Department  under  date  of  August  G,  1885,  decided  iu  the  case 
of  John  Crinian  (Vol.  17  of  Department  Becords,  I?.  370),  that  the  words 
'' otherwise  so  disabled"  &c.,  above  quoted,  are  not  words  ol  equiva- 
lence ;  that,  therefore,  proof  that  a  disability  Ts  equivalent  to  the  loss  of 
an  arm  is  not  such  proof  as  would  authorize  the  allowance  of  $30  ])cr 
month.  That  decision  holds  under  the  terms  of  the  statute  there  must, 
if  there  be  not  loss  of  leg  at  or  above  the  knee,  or  of  arm  at  or  above 
the  elbow,  be  found  such  disability  as  to  incapacitate  for  the  perform- 
ance of  any  manual  labor. 

Applying  that  rule  to  this  case,  it  remains  to  be  determined  whether 
appellant  is  under  the  law  now  entitled  to  a  pension  of  $30  per  month. 

The  evidence  clearly  shows  that  the  arm  is  so  disabled  as  to  be  prac- 
tically useless  in  the  performance  of  manual  labor,  although  the  Board, 
which  examined  claimant  in  September  last,  find  that  he  has  use  of  the 
hand  and  fingers. 

I  am,  however,  unable  to  find  from  the  evidence  that  there  is  total 

incapacity  for  the  performance  of  any  manual  labor.    It  is  true  some  of 

the  affiants  in  the  case  testify  that  claimant  is  so  disabled,  but  the 

descriptions  of  the  disability  and  the  rating  by  the  Board  of  Surgeons, 

who  examined  claimant  in  September  last,  at  3rd  grade,  fail  to  confirm 

these  statements.    It  is  also  stated  that  he  does  not  perform  any  manual 

labor    A  statement  of  this  kind  would  be  true  of  many  able  bodied  men. 

As  a  conclusion  of  the  whole  matter,  then,  it  must,  I  think,  be  said  that 

the  evidence  in  the  case  is  not  such  as  to  warrant  a  disturbance  of  any 

past  adjudication  of  the  claim,  or  of  the  decision  of  the  Commissioner 

from  which  this  appeal  is  brought. 

Eespectfully  submitted, 

F.  L.  CAMPBELL. 

November  10, 188G. 
To  the  Commissioner  of  Pensmis, 

SiE:  After  a  careful  examination  of  the  foregoing,  I  concur  iu  the 
conclusions  reached  therein. 

L.  Q.  C.  LAMAR, 

Secretary, 


Department  of  the  Intekior, 

Washington,  April  2ndy  1887. 

In  re  claim  of  Birney  Hoyt  for  re- 


re  claim  of  Birney  Hoyt  for  re-  )  Application  for  reconsideration, 
rating  and  increase  of  pension.      )      *  * 


To  tlie  Commissioner  of  Pensions : 

Sir:  I  am  in  receipt  of  an  application,  filed  by  Birney  Hoyt,  for  re- 
consideration of  his  appeal  in  the  matter  of  his  claim  for  a  re-rating  and 
increase  of  his  peusioiij  Certificate  No.  0^,13^. 
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Said  caso  was,  on  the  16t2i  of  November  last,  decided  on  appeal  ad 
versely  to  the  applicant.  Ho  moves  a  review  of  this  decision  and  again 
asks  the  allowance  of  his  application  for  re-rating  and  increase.  The 
matters  urged  in  said  motion  for  review  contain  no  statement  to  show 
that  the  former  adjudication  was  the  result  of  manifest  and  palpable 
error  or  mistake,  nor  do  they  disclose  any  additional  evidence  showing 
that  if  it  had  been  presented  and  considered  by  the  Department  the 
previous  decision  would  have  been  otherwise.  Said  application  is 
therefore  denied,  and  is  transmitted  herewith  for  the  files  of  your  office. 
Very  respectfully, 

L.  Q.  C.  LAMAK, 
Secretary, 

EviDEycE—rnooF  of  disability. 
Invalid  Pension— Lemuel  E.  Scott. 

Disability  from  clisease  or  injury  to  bo  pcusionablo,  must  be  of  sucb  a  cliaructcr,  and 
exist  to  such  a  degree,  that  it  can  bo  detected  by  the  Kxaniiuiiig  Siirgfon,  cr 
Board  of  Sargeoas  of  the  Pooston  Office. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  April  4, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
December  C,  1886,  upon  the  appeal  of  Lemuel  R.  Scott  late  a  pnvate 
of  Co.  *'D"  57th  ra.  Vols.,  claim  No.  370.215,  from  the  action  of  your 
office  rejecting  his  claim  for  pension. 

The  claimant  enlisted  October  24th,  1861;  he  re  enlisted  December 
20, 1863,  and  was  honorably  discharged  August  1, 1865,  to  date  June 
20,1865. 

Ho  filed  his  original  declaration  for  pension  May  25,  1880,  iu  which 
he  alleges,  that  ^^  while  a  member  of  the  organization  and  in  the  lino  of 
duty  near  Fair  Oaks,  Va.,  on  or  about  July  1st,  18G2,"  he  contracted  an 
affection  of  the  eyes  caused  by  exposure.  At  the  battle  of  Chancellors- 
ville,  Va.  May  3, 1863,  he  received  a  shell  wound  of  right  shoulder; 
that  ho  was  treated  in  Lincoln  Hospital,  Washington,  D.  C.  for  wound; 
that  after  re-enlistment,  Co. "  D  "  was  consolidated  with  Co.  "  F." 

Iq  an  affidavit  made  by  claimant,  and  filed  March  11, 1882,  he  testi- 
fies that  he  is  unable  to  furnish  the  testimony  of  the  Eegimental  Sur- 
geon, as  ho  was  not  treated  by  one;  that  on  account  of  the  peculiar 
nature  of  his  disability  ho  has  had  no  medical  treatment  since  discharge. 

Your  office  rejected  this  claim  May  18, 1883,  on  the  ground  of  no  dis- 
ability, from  cause  or  causes  alleged,  since  discharge. 

Upon  filing  additional  (medical)  evidence,  the  claimant  was  again  or- 
dered to  be  examined  by  the  Board  of  Surgeons  at  Reed  City,  Mich., 
and  said  Board  was  instructed  by  Dr.  Hood,  the  then  Medical  Keferee, 
to  examine  claimant  with  the  greatest  care,  and  report  all.evidences  of 
said  alleged  disabilities,  to  examine  each  eye  separately,  and  report  its 
exact  condition,  and  its  power  of  vision  as  shown  by  test  types.  *  *  * 
UlK)n  examination  made  Sept  26, 1883,  they  rcporlcOL  ?v^  1o\\q\?^\ 

"  Ja  states  be  is  38  years  of  age,  that  he  vreiglia  165  i^o\Ui(i%^\Xv^'^V<^ 
is  5 feet  9  inches  in  heighV^    His  pulse  rate  per  minute  \s  'l^^Xsx^^^^- 

mratkm  IS.  And  hi  a  f^ 


T%^%«*tf<«^n  .^.M        — 
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'^ILis  mail  duiius  a  disability  caused  by  shell  wouud  of  right  shoul- 
der. Upon  a  careful  examination  we  fail  to  find  a  scar,  or  any  deform- 
ity of  the  shoulder,  neither  is  there  any  atrophy,  or  hypertrophy,  of 
muscles  of  either  side,  the  action  of  both  arms  is  perfect,  and  there  is 
not  an  appearance  of  disease  of  either  hand  or  arm,  but  both  are  well 
developed,  the  hands  arc  both  calloused  alike,  and  we  do  not  rate  him 
for  any  disability  arising  from  shell  wound  of  shoulder,  as  claimed. 

''  When  we  examined  him  one  year  ago  there  was  not  tho  amount  of 
infection  of  lids  there  is  to-day;  the  lids  of  both  eyes  are  red  and  in- 
fected, but  there  is  no  granulnr  conjunctivitis;  both  lids  as  to  hyper- 
trophy, are  normal ;  there  is  no  photophobia,  as  test  types  placed  in  a 
strong  light,  in  a  South  window,  are  read  as  readily  as  on  the  oppo< 
site  side  of  tho  room,  ho  reads  No.  29,  of  test  types,  at  15  feet,  well 
enough ;  there  is  no  haziness  of  the  eyes,  as  there  would  be  if  he  had 
granulation,  neither  is  there  thickening  of  edges  of  palpebral  cartilages, 
nor  any  other  thing  to  denote  that  he  has  had  disease  of  eyes  for  any 
great  length  of  time.  This  man's  face  is  red,  as  are  his  eyes,  and  as  ho 
admits  that  he  drinks  whiskey,  and  as  his  breath  to-day  reveals  the 
/(Wt  that  he  drinks,  we  are  of  the  opinion  that  his  disease  of  eyes  is  the 
redness  of  a  drinker,  as  is  also  tho  redness  of  his  face.  Moreover,  we 
are  of  the  opinion  that  this  man  has  no  confidence  in  his  own  disability, 
as  money  was  offered  to  a  member  of  this  board  to  secure  a  favorable 
report  in  his  case." 

On  Oct.  19th  your  office  informed  claimant's  attorney  that  the  result 
of  examination  before  the  Reed  City  Board  does  not  warrant  a  change 
in  the  former  action  of  rejection.  The  attorney  filed  further  medical 
evidence,  and  after  due  consideration  of  the  same,  he  was  again,  on 
January  2, 1S84,  informed  that  said  evidence  was  not  sufficient  to  war- 
rant  a  change  of  action. 

On  the  11th  day  of  December,  1885,  claimant's  attorney  filed  an  ap- 
peal in  the  Department  in  which  he  contends,  ^^That  the  medical  and 
other  testimony  filed  in  the  claim  is  sufficient  to  show  a  pensionable  dis- 
ability from  one  or  both  the  causes  declared  on  for  pension." 

From  the  date  of  filing  his  claim  until  the  date  of  its  rejection,  in  Ma^-, 
1883,  the  claimant  filed  only  the  testimony  of  neighbors  to  sustain  his 
right  thereto ;  the  following  of  which  is  a  brief  of  the  same,  viz : 

S.  E.  Dickens,  Sept.  10,  1881,  testifies  that  since  claimant's  return 
from  the  army  he  has  been  afflicted  with  lame  shoulder,  sore  eyes,  and 
partial  loss  of  sight,  that  claimant  has  worked  for  him  and  that  they 
have  changed  work,  being  farmers ;  disabled  one-half  and  frequently 
totally. 

Nathan  M.  Little,  age  51,  on  Aug.  13, 1881,  testifies:  ''I  became  ac- 
quainted with  claimant  in  1872,  lived  one  half  mile  apart,  and  since  I 
have  known  him  ho  has  been  suffering  from  sore  eyes,  partial  loss  ot 
sight,  and  from  wound  received  in  the  army;  have  worked  for  each 
otber^  and  together,  at  farming;  do  not  know  of  his  ever  having  been 
treated  by  a  jpZijsician,  disability  i." 
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Francis  Hibner.  age  35,  July  21,  testifies  tbat  be  has  been  acquainted 
with  claimaDt  since  spring  of  1873,  and  further  testifies  to  lameness  of 
shoalder,  and  partial  loss  of  sight;  disability  ^. 

Frank  A.  Baker  (age  27),  May  21,  1881,  testifies:  "I  have  known 
claimant  since  1877,  and  have  lived  1 J  miles  from  him ;  exchanged  work 
with  mc  during  1879;  and  has  worked  some  for  me  since.  Since  I  have 
known  him  he  has  complained  of  lameness  of  shoulder  and  partial  loss 
of  sight;  he  has  not  been  treated  by  any  physician  to  my  knowledge; 
disabled  i  during  my  acquaintance." 

Wm.  Baker  (age  35)  May  7,  1871,  testifies:  "I  have  known  claimant 
since  1873,"  and  further  testifies  substantially  the  same  as  above  affiant; 
disability  ^. 

D.  £.  Lonsk,  age  24,  Sept.  10,  1881,  testifies  that  he  has  been  ac- 
quainted with  claimant  since  shortly  after  claimant's  return  from  the 
army;  exchanged  work,  worked  together,  disability  one-half  by  reason 
of  partial  loss  of  sight,  ^nd  lameness  of  shoulder. 

The  following  is  a  brief  of  the  medical  evidence  hereinbefore  referred 
to,  to  wit : 

Dr.  W.  B.  Mott,  June  15,  1883,  testifies :  "  Upon  examination  this 
day  I  find  claimant  nearly  i  deficient  in  vision,  and  also  suffering  from 
neuralgia  in  right  shonlder  from  effects  of  shell  wound  rendering  him 
about  i  of  the  time  unfit  for  performing  manual  labor." 

Dr.  Geo.  W.  Law,  June  16, 1883,  testifies  the  same  as  Dr.  Mott. 

Dr.  Elight  Treadgold,  Nov.  10,  1883,  testifies :  "  On  the  8th  inst.  1 
examined  claimant  and  found  him  suffering  from  an  attack  of  lumbago, 
he  was  closely  confined  to  his  bed;  also  suffering  from  a  partial  inflam- 
mation of  both  eyes  and  contracted  pupils ;  also  found  tenderness  on 
pressure  (right  shoulder),  on  the  lower  and  inferior  border  of  scapula; 
the  cicatrix  of  shell  wound  is  healed  and  is  free  from  soreness,  but 
tenderness  strikes  in  deeply  seated  and  gives  rise  to  severe  pain  in  the 
thorax  of  same  side ;  disability^;  I  have  been  in  the  practice  of  medi- 
cine and  surgery  over  3  years. 

Dr.  Horace  W.  Hammond,  Nov.  16, 1883,  testifies:  *'I  hereby  certify 
that  I  examined  claimant  on  the  10th  inst.,  and  his  condition  is  as  fol- 
lows :  Chronic  granulation  of  both  lids;  inflammation  of  orbital  conjunc- 
tiva; opacity  of  the  cornea ;  vision  about  ^.  At  that  time  he  was  suf- 
fering from  a  attack  of  lumbago,  and  was  confined  to  his  bed.  Shell 
wound  of  right  shoulder  is  entirely  healed,  cicatrix  firm  and  free  from 
tenderness ;  to  the  right  of  cicatrix,  and  at  the  lower  and  inferior  angle 
of  scapula,  is  tenderness  and  crepitation  on  pressure;  most  of  the  symp- 
toms at  joint  of  shell  wound  are  subjective,  as  to  the  tenderness,  the 
lameness  and  pain  ;  the  crepitation  is  muscular  or  tendinous ;  his  dis- 
ability is  about  i ;  I  have  practiced  medicine  and  surgery  7  years." 

On  September  8, 1881,  the  claimant  was  duly  examined  by  an  exam- 
ining surgeon  at  Manistee,  Mich.,  and  in  his  certificate  ho  reports  as 
follows,  viz : 

^'ijSndB  small  cicatrix  about  one  inch  behind  middle  \Xx\Td  oim\»OTVQt 


80  DECISIONS   RELATING   TO   PENSIONS. 

border  right  scapula,  caused  as  stated  by  claimaQt,  b}'  a  fragiuent  of 
sliell ;  there  is  no  resulting  disability.  There  is  also  granular  conjunc- 
(ivilis  of  lids  of  each  eye;  palpebral  conjunctiva  quite  vascular  and 
.somewhat  hypertrophied,  but  probably  curable  by  treatment,  vision 
not  materially  aflfected,  and  do  not  find  the  disability  sufficient  to  en- 
liile  to  pension." 

On  October  4, 1882,  the  Board  of  Surgeons  at  Reed  City,  Michigan, 
examined  the  claimant,  and  in  their  certificate  filed  Nov.  4,  1882,  they 
state  as  follows,  viz :  "  We  find  no  evidence  of  disease  or  injury  claimed," 
and  refuse  a  rating. 

In  reviewing  tlie  whole  evidence  on  file  in  this  claim,  it  appears  that 
claimant  filed  the  affidavit  of  one  neighbor  who  believed  him  to  be  one- 
lialf  disabled  from  date  of  discharge ;  one  who  knew  him  to  be  disabled 
onc-liitif  since  shortly  after  discharge,  two  who  knew  him  to  be  disabled 
from  one  fourth  to  one-third,  and  one  who  knew  him  to  be  disabled  one- 
fourth  by  reason  of  said  disabilities  since  1877.  It  also  appears  b^^  the 
medical  evidence  filed  by  claimant,  that  two  physicians  who  examined 
him  June  15, 1883,  find  his  alleged  disabilities  to  be  one-fourth ;  one 
who  examined  him  Nov.  10, 1883,  rates  his  disabilities  at  one-half,  and 
the  same  degree  of  disability  is  found  by  another  physician  who  exam- 
ined him  'Nov,  15, 1883.  Thus  it  will  be  seen  that  the  medical  and  lay 
testimony  filed  by  claimant  fixes  his  disabilities  at  about  the  same  de- 
gree, while  each  of  the  certificates  filed  by  the  examining  surgeons  re- 
port him  not  disabled  in  any  pensionable  degree  by  reason  of  disability 
contracted  in  the  line  of  duty  as  a  soldier. 

Disability  to  be  pensionable  must  be  of  such  a  character  and  exist; 
to  such  degree  that  it  can  be  detected  by  the  examining  surgeon  of  the 
office. 

Durnin,  William  H.  App.  No.  178,108,  Schurz  C.  Secretary  Nov.  13? 
1880,  Vol.  8,  page  57. 

The  records  of  the  Surgeon  General's  office  show  that  the  claimant 
was  treated  in  hospitals  while  in  the  service  for  the  following  named 
disabilities,  viz  :  "Debility,"  "Eemittent  Fever"  "Lumbago"  "Gun- 
bhot  wound  of  flesh  back"  (Trunk)  received  in  the  battle  of  Chancel- 
lorsvillo  Va.,  May  1-5  18G3 ;  that  he  was  admitted  to  Lincoln  G.  H. 
Washington  D.  C.  May  G,  1863  with  said  wound  and  was  returned  to 
duty  Juno  1,  18G3. 

There  is  no  evidence  on  file  in  the  claim  that  shows  the  claimant 
was  ever  disabled  by  reason  of  sore  eyes,  or  defective  vision,  while 
in  the  service  and  line  of  duty,  and  claimant  having  failed  to  prove 
such  by  comrades  or  officers  of  his  company  or  regiment,  his  own  un- 
supported statement  cannot  be  accepted,  especially  when  ho  is  not 
shown,  by  any  hospital  record,  to  have  received  treatment  for  disease 
of  eyes  during  his  service.  It  is  very  apparent,  from  the  foregoing 
extract  from  hospital  record,  that  his  wound  of  back  was  but  a  slight 
l/esh  woiwd,  so  slight  that  in  about  three  vveeks  after  receiving  the 
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xme  bo  was  safficieDtly  recovered,  and  the  wound  healed,  so  that  be 
as  returned  to  duty. 

Tbc  records  of  the  Adjatant  General's  office  show  that  ou  Dec.  20, 
SG3,  bo  was  possessed  of  sufficient  sound  health  to  reenlist  as  a  vet- 
rau  volunteer  and  served  from  that  date  till  his  final  discharge  with- 
ut  having  made  any  hospital  record,  thus  again  showing  that  claim- 
ui's  wound,  received  at  Ghancellorsville,  in  May  1863,  wa^  very  slight 

By  \7ell  established  rules  of  the  Department,  the  certificates  of  exam* 
ling  surgeons  cannot  bo  set  aside,  nor  controverted,  by  the  testimony 
f  family  physicians  or  neighbors,  o  specially  when  such  certificates 
rore  made  by  a  board  of  surgeons  based  upon  a  careful  examination 
f  tho  party  in  interest.  (See  New  Digest  Page  222,  and  numerous 
lases  there  cited.) 

This  claimant  having  been  examined  by  a  single  surgeon,  and  twice 
xamined  by  a  Board  of  Surgeons,  the  last  time  under  special  instruc- 
ions  from  the  Medical  Referee,  and  inasmuch  as  it  is  shown  by  each  of 
aid  examinations  that  claimant  was  not  disabled  in  a  pensionable  de- 
^eo  by  reason  of  any  disease  or  injury  received  in  the  service  of  the 
Jnited  States,  and  as  it  is  not  claimed  nor  shown  by  the  appellant,  or 
lis  attorney,  that  the  examining  Surgeon  or  Board  of  Surgeons  were 
ictuated  by  collusion  or  fraud  in  making  their  certificates,  the  Depart- 
Dent  believes  tho  action  of  your  office,  rejecting  this  claim,  was  proi)er, 
md  affirms  the  same. 


efidence—special  examination, 
Elizabeth  Sghmelzfening. 

Veigbt  and  character  of  evidence  impaired  where  special  cxaiuinatiou  reveals  the 
fact  that  affiants  were  not  acqaaintcd  with  the  contents  of  the  affidavits  signed 
by  them  and  make  their  former  favorable  testimony  adverse  0:1  special  examina- 
tion.   Incurrence  not  proven. 

issistant  Secretary  Hawhins  to  the  Commissioner  of  Pensions,  April  1, 

1887. 

Herewith  aro  retorned  the  papers  which  accompanied  your  report  of 
Fanuary  13, 1887  npon  the  appeal  of  Elizabeth  Schmelzfeniug  widow 
)f  Joseph  Schmelzfeniug  late  of  Co.  "K,"  13th  Ohio  Vols,  claim  No. 
133,790,  from  the  actiou  of  your  office  rejecting  her  claim. 

Claimant  enlisted  June  2G,  1861.  Discharged  November  25, 1801. 
Original  declaration  filed  June  5, 1868,  in  which  he  alleged,  "  that  while 
n  the  service  and  line  of  duty  on  or  about  July  3, 1801,  only  about  11 
lays  after  enlistment,  ho  was  detailed  to  drill  with  a  battery  of  artillery 
it  Parkersburg,  W.  Va.  While  engaged  thus  in  line  of  duty  ho  ovor- 
ifted  himself  and  contracted  hernia  ia  tho  right  side."  Tliese  facts 
uost  appear  officially  on  record,  as  he  obtained  original  awd  vvvkOivWciw^ 
)ountyon  nccoaat  of  said  ipjary,  IIo  was  first  treat 0.^.  aV,  Vc>^\,\l^^- 
J07£i7  PEN 6 
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pitjil  iu  Parksburg,  Va.  by  U.  S.  Surgeon  Wennej  and  i*emained  there 
until  discharged.  Ho  delayed  applying  for  a  pension  until  ho  finds  he 
cannot  stand  work  enough  to  earn  his  living." 

The  claimant  died  on  or  about  March  12, 1878,  of  Pleuro- pneumonia. 
The  widow  afterwards  continued  to  prosecute  the  claim  which  was  re- 
jected April  21, 1884,  on  the  ground  that  '*  the  record  does  not  show 
'  that  hernia  was  received  in  the  service  and  in  line  of  duty.  The  Special 
Examiner's  reports  show  that  the  persons  who  have  testified  to  tbc 
origin  of  the  hernia  have  no  personal  knowleilge  on  that  point,  and  it 
appears  that  no  farther  testimony  as  to  origin  can  be  obtained." 

From  this  adverse  decision  the  attorneys  for  the  claimant  filed  an 
appeal  January  11, 1880,  in  which  they  contend,  "  That  they  have  shown 
good  prior  soundness  for  three  years  next  prior  to  enlisiment.  Tbat 
they  have  filed  company  officers  certificates,  and  two  comrades,  that  he 
(soldier)  was  injured  and  ruptured  by  overlifting  on  cannon  duty,  and 
ho  was  released  from  duty  and  spent  the  remainder  of  hit}  time,  to  dis- 
charge, in  hospitals  and  was  discharged  for  rupture;  that  they  have 
shown  continuance  to  date  of  death ;  that  pension  is  not  cloimed  after 
death  ;  that  they  believe  the  widow  has  been  wrongfully  treated  and 
ask  a  careful  review  of  the  evidence  filed  and  that  justice  be  granted 
the  widow". 

In  examining  the  papers  on  file  in  this  case,  the  Department  finds 
that  the  most  important  testimony  filed  by  the  soldier  to  establish  his 
claim  was  denied  by  the  respective  affiants  when  they  were  examined 
by  a  special  examiner  in  1882,  as  the  following  brief  of  said  testimony 
will  more  fully  show,  viz : 

Sergt.  Maurice  Sussmau,  June  1,1877,  testifies  :  **At  or  near  Parkers- 
burg,  W.  Va.,  on  or  about  July  5, 1861,  claimant  was  commanded  to  do 
cannon  duty,  and  from  heavy  lifting  of  same  he  contracted  a  rupture  in 
the  right  side." 

On  Sept.  7, 1882,  tbis  affiant  testifies  before  a  Special  Examiner  as 
follows:  *'The  signature  to  the  affidavit  (above)  is  mine,  but  I  dont 
know  that  tbe  man  was  ruptured  at  all,  nor  that  he  had  anything  to  do 
with  any  cannon.  Wo  had  two  cannon  with  our  regiment,  but  I  don't 
remember  that  any  of  our  cmipany  ever  had  any  thing  to  do  with 
them." 

Comrade  Jacob  Hill,  May  30  1877,  in  an  affidavit  testifies  the  same 
as  Sergt.  Maurice. 

Jacob  Hill  and  W.  Balwerk,  Jany.  13,  1870,  testify  substantially  the 
same  as  Sergt.  Maurice  and  further  that  claimant  was  stripped  at  Camp 
Dennisou,  Ohio,  and  passed  as  a  sound  man,  and  that  he  was  left  in 
hospital  at  Sutton,  Va. 

On  Sept.  8, 1882,  affiant  Hill  testifies  before  a  Special  Examiner  as 

follows :  "  T  know  that  claimant  was  detailed  for  cannon  duty,  and  was 

sick  afterward  at  Sutton,  and  was  doctoring  there,  but  whether  for 

niptaro  I  dou't  know,  I  don't  know  or  recollect  of  his  being  ruptured 

frhj'Ie  in  the  service." 
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Wm.  ISclineider,  Sept.  18, 1882,  testifies  before  a  Special  Examiner  as 
follows :  "  1  was  formerly  Captain  of  Co.  **  E  '^  and  Lt.  Col.  of  the  13th 
Ohio.  Yes,  the  regiment  had  two  pieces  of  cannon,  I  commanded  them 
from  the  start." 

Q.  Were  any  members  of  Co.  "  K  "  attached  to  the  Battery  ! 

"A.  Ko  sir,  we  had  none  but  members  of  Co.  E  at  any  time." 

Q.  Do  yon  remember  claimant  of  Co.  ^'  K  "  t 

"A.  I  do  not." 

Q.  Do  you  believe  any  such  person  was  attached  to  your  battery  ! 

"A.  I  do  not  at  all." 

The  special  examination  of  the  above  mentioned  soldiers,  shows  how 
little  thoy  knew  of  the  nature  and  contents  of  the  affidavits  which  they 
formerly  signed,  and  which  were  certified  as  having  been  read  over  to 
them  and  understood  b}^  each  of  them. 

The  short  time  which  the  soldier  served  in  said  regiment,  and  his 
failure  to  prove,  by  any  of  his  company  officers  or  comrades,  the  incur- 
rence of  the  injury  in  the  senice  and  line  of  duty,  and  as  it  is  fully  shown 
by  the  cross  examination  of  claimant's  witnesses  by  special  examiners, 
that  several  of  the  affidavits  filed  by  claimant  or  his  attorney,  to  establish 
his  claim,  were  false,  your  action  rejecting  the  claim  was  proi)er  and 
fally  warranted  by  the  weight  of  evidence  in  the  claim,  and  is  affirmed. 


evidence—medical  examinations, 
George  C.  Cowden. 

Where  tho  medical  examinations  show  claimant  ^*  strong  and  licaltby/' and  particu- 
larly as  to  tlie  disability  alleged  (lung  disease)  *'  perfectly  sound  ",  disability  not 
established. 

Prosecntion  for  attempted  fraud  barred  by  the  statute  of  limitation. 

Assistant  Secretary  HavcJcins  to  the  Commissioner  of  Pensions y  April  1, 

1887. 

Herewith  are  returned  the  pai)ers  which  accompanied  your  report  of 
March  16, 1887  on  the  appeal  of  George  C.  Cowden,  late  Private  of  Co. 
"  K"  49th  N.  Y.  Vols.  Certificate  No.  238,559. 

The  appellant  enlisted  Aug.  23,  1862,  and  was  discharged  Sept.  6, 
1863,  on  Surgeon's  Certificate  of  Disability  in  which  the  Captain  of  his 
company  says,  "  said  soldier  was  rejected  by  the  Surgeon,  when  first 
enlisted,  and  did  not  receive  any  State  bounty.  He  was  sent  on,  with 
other  recruits,  last  September  and  had  a  number  of  fits  the  first  week  he 
joined  the  regiment.  The  Surgeon  in  charge  of  the  hospital  at  Hagers- 
town  Md.  sent  him  home.  Ue  returned  about  two  weeks  ago  and 
has  had  from  two  to  four  fits  a  day  since  ho  returned.  He  is  unfit  for 
any  kind  of  military  duty."  The  Surgeon  of  his  regiment  %a^^\vi\Xi^ 
same  certificate  od  which  the  soldier  was  discharged  "  t\iaA»  \i^\xi^  <!ai\<i- 
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fully  examined  said  soldier,  and  finds  him  incapable  of  performing  the 
dnties  of  a  soldier,  because  of  epilepsy.  The  said  soldier  joined  this 
regiment  in  Oct.,  last  year,  and  was  with  it  but  a  few  days.  Had  epi- 
leptic attacks  often,  and  upon  the  removal  of  the  regiment  from  Hagers- 
town  Md.,  was  left  in  hospital  at  that  place.  Itetnrued  to  the  regiment 
some  two  weeks  since  and  has  had  attacks  nearly  every  day  since  his 
return". 

Appellant,  in  his  original  declaration,  filed  July  3,  1877,  and  in  bub- 
bcquently  filed  affidavits  alleges  ^'  that  at  Hagerstown  Md.  about  Nov. 
J,  18G2,  he  was  taken  with  hemorrhage  of  the  lungs  from  exi>osure,thc 
result  of  which  has  been  the  entire  loss  of  the  right  lung;  that  he  cannot 
furnish  the  testimoney  of  any  of  the  Surgeons  or  other  officers  of  his 
company,  or  regiment,  some  having  died  and  the  others  disappearcil." 

Rejected  Sept.  1, 1877,  on  the  ground  of  "  no  disability  from  causes 
alleged,"  as  shown  by  the  medical  certificate  of  the  Examining  Surgeon 
at  Corry  Pa.  dated  Aug.  14, 1877. 

The  case  was  re  opened  and  specially  examined  in  July,  1881,  and 
again  rejected  Oct.  7, 1881,  on  the  ground  that  the  '<  disability  alleged, 
and  present  condition,  in  no  way  due  to  the  service,  as  shown  by  evi- 
dence adduced  by  special  examination  and  the  report  of  the  Boanl  of 
Surgeons  at  Erie  Pa.  dated  March  IG,  1881." 

Subsequently  appellant  filed  additional  testimony  tending  to  show 
that  ho  was  sound  prior  to  enlistment,  and  his  attorneys  were  informed 
Dec.  7, 1885,  as  follows :  "  The  claim  •  •  •  was  rejected  Nov.  15, 
1881,  on  the  ground  that  the  disease  of  lungs  for  which  ho  claimed 
pension,  if  any  existed,  was  not  the  result  of  the  service,  but  was  due 
to  the  sa'i^e  cause  that  existed  before  his  enlistment,  and  for  which  he 
was  discharged,  as  shown  by  records  of  the  War  Department,  and  tes- 
timony obtained  during  a  special  examination  of  the  case.  He  was 
discharged  on  a  Certificate  of  Disability,  signed  by  the  Captain  of  his 
company,  and  Surgeon  of  the  regiment,  on  account  of  epileptic  convul- 
sions, from  which  he  suffered  from  the  time  he  first  joined  the  command; 
and  it  was  conclusively  sliown  by  the  special  examination,  that  this 
trouble  existed  before  his  enlistment.  It  is  proper  to  add  that  two 
thorough  medical  examinations  made  in  the  case,  fail  to  show  any 
physical  signs  of  disability  from  disease  of  lungs.  Testimony  recently 
Qled,  tending  to  show  prior  soundness,  does  not  warrant  a  change  of 
action.'' 

Appealed  Jauy.  8, 1880,  on  the  ground  <'  that  he  considers  that  the 
testimony  furnished  clearly  establishes  his  claim." 

OPINION. 

It  is  found  upon  examination  of  the  record,  that  the  alleged  disability 

does  not  exist.    The  appellant  claims  disease  of  lungs,  stating  that  one 

lung  is  "  entirely  gone,"  and  that  at  various  times  during  many  years 

be  has  voided  large  quantities  of  blood  ^roTv\\\\%  \xxw^^.    But  the  medi- 
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cal  cxainiucrs  liud  tbe  man  to  be  ^^ strong  and  licalthy^''^  and,  iu  particular, 
find  his  lungs  to  bo  perfectly  sound^  and  rate  him  zero.  The  claimant  ad- 
mits that  he  has  been  subject  to  epileps}'  from  childhood,  and  that  ho 
was  sick  prior  to  enlistment,  and  that  during  the  long  period  he  claims 
to  have  suffered  from  disease  of  lungs  he  never  employed  a  physician. 
The  Surgeon's  Certificate  of  Disability,  on  which  he  was  discharged, 
is  exceedingly  damaging  to  the  claim  set  up,  and  the  rcjiort  of  tlie 
Special  Examiner  of  the  Pension  Office  shows  that  whatever  disability 
he  may  now  bave  is  not  due  to  the  brief  military  service  of  the  claim- 
ant, bat  to  causes  existing  prior  to  enlistment. 

And  further,  —the  record  shows  to  the  satisfaction  of  the  Department 
that  this  is  a  deliberate  attempt  to  perpetrate  fraud  on  the  Government 
of  the  United  States.  Unfortunately,  prosecution  for  the  offense  is 
barred  by  the  Stiitute  of  limitation.    (Sec.  1044,  U.  S.) 

The  action  of  your  office  is  affirmed,  and  the  appeal  is  dismissed. 


it a^k— section  i2g4,  7?.  s.— rating. 
Invalid  Pension— Patrick  Hart. 

Section  1264,  U.  S.  U.  S.  declares,  Brevets  conferred  upon  comuiissiouod  ofBcors  sUaH 

not  entitle  thcni  to  any  increase  of  pay.    (3rd  March  1HG3,  C.  812  Vol.  12  p.  758. 

3rd  March  1865,  C.  79  S.  9.  Vol  13  p  488.)     (U.  8.  A.  Regulations  page  316.) 
Rate — Not  entitled  to  more  Ihon  total  rating  ($20  per  mouth)  where  the  aggregate 

disability,  as  shown  by  the  certificate  of  a  Board  of  Examining  Snrgeons,  does  not 

exceed  total. 

Assistant  Secretary  HawJcins  to  the  Commissioner  of  PensionSj  April  1, 

1887. 

Herewith  are  returned  the  papers  which  accooipanied  your  report  of 
November  9th,  188G,  upon  the  appeal  of  Patrick  Hart  from  the  action 
of  your  office  rejecting  his  claim  No.  72,793. 

The  claimant  was  innstered  into  service  as  Captain  of  the  15th  Inde- 
pendent Battery,  New  York  Volunteers,  March  5, 18G3,  anil  was  dis- 
charged as  Captain  and  Brevet  Major  July  14, 1865. 

He  filed  original  declaration  January  23,  1806,  alleging  wound  of 
right  thigh,  in  battle  of  Gettysburg,  July  3, 1803,  wound  in  right  hand, 
April  23, 1864,  and  wound  of  right  shoulder,  in  front  of  Petersburgh, 
June  1804.  lie  was  pensioned  October  20, 1860,  at  the  rate  of  $10.  per 
month  (one  half  disability),  commencing  from  date  of  discharge. 

It  appears  from  the  evidence  on  file  in  this  claim,  as  well  as  from  the 
records  of  the  War  Department,  that  claimant  re-enlisted  January  2, 
1867,  to  serve  three  years  in  Co.  "B"  44th  Kegiment  U.  S.  Infantry 
that  he  was  discharged  therefrom  as  sergeant  on  the  6th  day  of  August 
1867,  in  consequence  of  having  been  appointed  Superintendent  of  the 
National  Cemetery  at  Point  Lookout,  Md.  and  his  pension  was  renewed 
at  $10  from  that  date,  (Angust  0th,  1807). 

His  pension  was  subsequently  increased  on  account  of  gunshot  wouud 
of  right  shoulder,  right  intlex  /inger,  right  thigh,  and  a  aa\>TO  nnqww^cS. 
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head,  to  $15.  per  uiouth,  commencing  July  14, 18G5,  and  $20  per  uiontli 
from  June  0,  1877,  deducting  time  from  January  2, 1867  to  August  G, 
1867,  when  in  U.  S.  3Iilitary  Service.  Claimant's  pension  was  last  in- 
creased in  February  1885,  and  in  June  1885,  lie  filed  an  appeal  in  your 
ofQce  in  which  he  contends  that  he  is  entitled  to  a  higher  rate  of  i>en- 
sion  than  $20.  per  mouth,  as  is  shown  by  the  medical  evidence  on  file, 
and  that  as  ho  was  Captain,  and  Brevet  Major,  Commanding  an  Inde- 
pendent Battery,  ranking  with  Commander,  he  is  entitled  under  Section 
4695  to  $30  per  month. 

Tour  office  rejected  his  claim  on  the  ground  that  he  is  pensioned  at 
the  proper  rank.  From  this  adverse  decision  he  appealed  to  the  De- 
partment, and  in  his  said  appeal  he  alleges  the  same  grounds. 

In  examining  the  evidence  on  file  in  this  claim,  it  is  apparent  that 
the  claimant  is  now  receiving  the  full  grade  of  pension  to  which  he  is 
legally  entitled,  viz:  $20.  per  month.  Section  4605,  declares,  "The 
pension  for  total  disability  shall  be  us  follows,  namely:  For  Lieuten- 
ant Colonel  and  all  officers  of  higher  rank  in  the  military  service  aiid 
in  the  Marine  Corps  and  for  captain  and  all  officers  of  higher  rank,  com- 
mander j  surgeon^  paymaster^  and  chief  engineer,  respectively  ranking  with 
commander  by  lato  Lieut,  commanding  and  Master  commanding,  in  the 
Naval  Service,  thirty  dollars  per  month;  for  Major  in  the  Military  Ser- 
vice and  in  the  Marine  Corps,  and  Lieutenant,  Surgeon,  paymaster, 
and  chief  engineer,  respectively  ranking  witli  Lieutenant  by  law  and 
[)assed  Assistant  Surgeon  in  the  Naval  Service,  twenty-five  dollars  per 
month ;  for  Captain  in  the  Military  Service  and  in  the  Marine  Corps, 
chaplain  in  the  army,  and  provost  marshal,  professor  of  Mathematics, 
master,  assistant  surgeon,  assistant  paymaster  and  chaplain  in  the  Naval 
Service,  twenty  dollars  per  month;  for  first  Lieutenant  in  the  Military 
Service  and  in  the  Marine  Cordis,  Acting  Assistant  or  Contract  Sur- 
geon, and  deputy  provost  Marshal,  seventeen  dollars  per  month;  for 
Second  Lieut.  &c.,  &c." 

It  is  very  evident  that  the  words  in  the  foregoing  section,  "Captain 
and  all  officers  of  higher  rank,  Commander"  refers  to  Naval,  and  not 
Military  Captains  or  commanders. 

From  the  date  of  Claimant's  muster  into  the  Volunteer  service  of  the 
United  States  as  Captain  of  the  15th  New  York  Independent  Battery, 
up  to  the  date  of  his  discharge  from  said  service,  July  12, 1865,  he  held 
no  higher  military  commission  than  that  of  Captain  Commanding  the 
Battery.  The  records  of  the  War  Department  show  that  he  only  re- 
ceived the  pay  of  a  Captain  during  said  service.  Although  he  may 
have  been  honored  while  in  said  service  with  the  Brevet  rank  of  Major 
yet  it  is  not  such  a  rank  as  would,  under  Military  law  or  regulations, 
entitle  him  to  the  pay  or  emoluments  of  Major. 

As  to  the  degree  of  claimant's  disability  your  office  has  to  rely  on  the 

certificates  of  examining  surgeons,  and  to  rate  accordingly;  this  you 

seem  to  Lave  done  as  is  shown  by  ttie  cettt^^5v\jfe  o^  1\\^  Board  of  Ex- 


DECISIONS   RELATING   TO   PENSIONS.  87 

aniiniiig  SurgeoDs  at  Nashville,  Tcdd.  Iu  their  examiuatioi),  made 
Jan.  17, 1883,  they  rated  him  as  entitled  to  total  disability  for  alle^red 
injuries. 

From  the  weight  of  evidenee  ou  file,  it  is  shown  that  claimant  has 
been  treated  very  liberally.  His  woands  were  so  little  disabling  that  in 
1867  be  enlisted  in  the  regular  army  and  served  therein  till  discharged 
to  accept  a  civil  position  under  the  Government,  after  which  his  invalid 
pension  was  restored  to  him  and  increased,  from  time  to  time,  until  it 
reached  the  highest  rate  allowed  to  his  Military  rank  and  physical  in- 
firmities. 

The  whole  evidence  proves  that  claimant  has  no  legal  right  to  a  higher 
rate  of  pension  than  that  which  he  is  now  receiving.  The  action  of 
your  office  rejecting  his  claim  for  increiise  was  proper  and  is  affirmed. 


line  of  duty- injury  received  in  a  scuffle^ 
Invalid  Pension — William  Jones. 

Where  soldier,  wlio  was  leaning  upon  a  banister,  was  pusbod  over  and  iujnrod  by  two 
scnffling  comrades,  and  said  injured  soldier  was  not,  at  the  time,  iu  the  perform- 
ance  of  any  military  service  or  duty;  Hold,  the  injury  was  not  received  in  the 
line  of  duty. 

Affirming  tho  Ammerman  case  No.  320.978.  Sec  Vol.  I,  P.  D.,  p.  5 ;  also  Smitb,  David 
No.  182.216;  Harrington,  E.  M.  No.  283.577. 

Assistdnt  Secretary  Haicldns  to  the  Commkaioner  of  Pensions,  April  4, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report 
of  March  7th,  1887,  npou  the  appeal  of  William  Jones,  late  ol  Co.  G, 
88th  Ohio  Vols.,  from  tho  action  of  your  office  rejecting  his  claim  for 
pension  No.  258,172.  Claimant  enlisted  August  11th  18G3,  and  was 
discharged  July  3, 18G5.  Declaration  for  pension  filed  July  10th  1878, 
iu  which  he  alleges,  that  while  at  Camp  Cliase,  Ohio,  May  15t!i,  1865, 
he  was  ruptured  by  being  thrown  over  a  rail,  or  banister,  by  two  com- 
rades, while  he  was  eating  his  dinner;  that  he  had  been  relieved  from 
guard  duty  for  the  purpose  of  eating  his  meal;  that  he  had  his  ac- 
coutrements on  when  he  received  said  injury. 

Claimant  testified  before  a  Special  Examiner,  December  6,  1884,  as 
follows:  "I  had  been  on  guard  duty,  had  been  relieved  for  dinner,  had 
been  to  cook-house,  eaten  my  dinner,  then,  with  a  piece  of  bread  and 
meat  iu  my  hand,  I  went  to  the  Company  quarters,  went  out  on  the 
porch  and  was  leaning  on  or  against  tho  banister  or  rail,  eating.  Two 
of  tho  boys  were  scuffling  in  the  building,  they  came  out  of  the  door 
still  scuffling,  pushed  against  me  as  I  was  leaning  with  my  back  against 
the  rail,  the  force  with  which  they  came  against  me  was  so  great  as  to 
push  mo  over  backwards.  I  dropped  tho  bread  and  meat  and  caught 
fast  to  the  rail  with  both  hands,  one  on  each  side  of  me,  to  try  and  save 
myself;  at  that  time  I  think  I  was  ruptured  as  1  fe\t  a  ^\\at\)  -^^wi^X^^ 
heiDgcat  wjtli  a  knife,  in  my  right  groin.     I  then  let  go  o?  \iXx^  x«C^  ^^^ 
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fell  to  the  groaud,  about  four  feet.  I  do  not  tbiuk  that  I  was  hart  by 
the  fall;  several  of  the  boys  ran  to  ine  aud  helped  me  up,  I  told  them 
that  I  was  badly  hurt,  and  they  took  me  to  my  bunk.  The  surgeon 
eamo  to  see  me;  I  told  him  that  I  was  hurt  iu  my  right  side;  he  ex- 
amined me  and  said  I  was  ruptured  in  the  right  groin.  I  am  not  posi- 
tive who  was  present  at  the  time.  I  think  Morgan  Howanl  and  Jacob 
Shoemaker  were  the  two  men  that  were  scuffling,  am  not  positive  about 
Shoemaker.  I  do  not  remember  the  men  who  helped  me  to  the  bunk, 
am  not  certain  as  to  the  name  of  the  surgeon  that  examined  me  after  I 
was  injured  and  who  told  me  I  was  ruptured,  think  it  was  Dr.  Fountain. 

'<I  did  not  do  any  duty  for  ten  days  after  I  was  hurt,  after  the  ten 
days  I  was  on  duty  most  of  the  time;  I  never  wore  a  truss  while  iu  the 
service.  I  was  at  home  in  May.  I  got  a  pass  for  two  days  but  was 
gone  about  a  week.  I  was  not  hurt  till  after  I  had  been  at  home,  I  am 
not  able  to  say  how  soon  after,  it  was  not  long.  I  did  not  receive  any 
injury  while  at  home.    I  do  not  know  that  I  am  ruptured  on  left  side. 

In  an  affidavit  made  by  claimant  Sept.  30, 1881,  in  reply  to  Circular 
No.  G2,  he  alleges,  that  he  was  ruptured  about  the  1st  of  May  18G5,  by 
being  thrown  over  a  banister  in  front  of  the  quarters,  that  he  was 
treated  by  the  army  surgeons,  either  Dr.  Grothers  or  Dr.  Longwell,  but 
cannot  say  positively  which  one.  The  claimant  also  swears  that  he 
is  unable  to  furnish  medical  evidence  of  soundness  from  hernia  at  en- 
listment. 

On  Oct.  21, 1882,  Nelson  Ashley  testified  before  a  Special  Examiner 
as  follows,  viz :  <<  I  am  42  years  of  age  and  a  farmer,  I  have  known  Will- 
iam Jones  ever  since  I  knew  anybody,  I  had  a  brother  in  the  same  com- 
pany, his  name  was  Lyman.  Claimant  was  counted  a  sound  man  when 
he  enlisted.  I  never  knew  or  heard  that  he  was  sick  or  injured  only 
what  I  saw  while  ho  was  in  service.'' 

The  claim  was  rejected  August  19, 1885,  on  the  ground  that  claim- 
ant's disability  did  not  grow  out  of  an  act  or  condition  incident  to  his 
service  in  the  line  of  duty. 

On  Nov.  20th,  1885  claimant's  attorney  filed  an  appeal  in  this  De- 
partment in  which  he  states,  ^'  that  the  testimony  recently  filed,  taken 
by  special  examiners,  is  false  and  untrue ;  that  claimant  received  said 
scrotal  hernia  by  being  thrown  over  a  banister  in  front  of  his  quarters, 
on  or  about  May  15,  1865,  at  Camp  Chase,  Ohio,  while  he  was  eating 
his  dinner;  had  been  relieved  from  guard  duty  at  one  o'clock  for  that 
purpose,  and,  while  he  was  eating,  two  comrades  got  into  a  scuffle  and 
one  of  them  threw  the  other  soldier  against  claimant,  causing  him  to 
fall  over  the  banister  backwards,  a  distance  of  about  six  feet,  Causing 
a  very  bad  scrotal  hernia.  That  claimant  had  no  knowledge  of  said 
Intentions  of  said  comrades  and  had  no  part  or  lot  in  said  scuffle  what- 
ever." 

The  claimant  in  an  affidavit  filed  in  June  1880,  testifies,  as  follows : 
**I  was  sitting  on  a  banister  in  front  of  my  q]QL9j:tev^  eating  my  dinner. 
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liaviDg  \^en  I'elieveil  from  standing  guard  for  that  purpose,  when  two 
comrades^  who  wero  playing,  slioved  uio  over  and  I  fell  upon  the  ground 
and  incurred  the  scrotal  rupture  complained  of.  I  had  no  part  in  the 
play  and  bad  no  knowledge  of  their  intentions  at  the  time." 

Question  by  Examiner  to  the  witness  Ashley,  "What  did  you  see!" 

Answer:  '^ Well,  I  was  down  at  Camp  Chase  on  a  visit  to  see  my 
brother  at  their  quarters,  I  want  to  describe  it  a  little.  They  had  a 
portico  in  front  of  the  quarters  with  banisters  at  the  sides,  I  and  him 
(Wm.  Jones)  were  sitting  on  one  of  the  banisters ;  one  of  the  company 
boys  came  up  and  commenced  to  scuffle  with  him,  ho  (Jones)  grabbed 
a  hold  of  him  to  defend  himself  from  falling  backwards  over  the  ban- 
isters and  thej'  both  went  right  over  backwards  right  to  the  ground. 
Thats  all  I  see  only  Bill  complained  of  being  hurt." 

Qnes.  "  Was  there  but  one  scuffling  with  him  at  the  timef  " 

Ans.  "  Thats  all." 

Ques.  "  Who  was  scuffling  with  him  t" 

Ans.  ^'  I  cannot  tell  you,  did  not  know  him,  one  of  the  Co.  boys." 

Ques.  "  How  did  the  scuffling  begin  f" 

Aus.  "  That  fellow  came  up  and  just  grabbed  a  hold  of  him  and  went 
to  shovo  him  over  ba<}kwards.  Jones,  being  a  big  heavy  fellow,  be 
drawed  him  right  over." 

Ques.  "Would  they  have  both  gone  over  the  banister  if  Jones  had 
not  drawn  him  right  over  t" 

Ans.  "  I  dont  expect  he  would  have  been  a  fool  to  have  gone  over 
loo  if  Jones  hadn't  a  hold  of  him.    Jones  did  not  try  to  throw  him  over." 

Ques.  "  How  did  they  both  fall  over  the  banister  !" 

Ans.  "They  were  playing.  Jones  was  not  doing  anything,  sitting 
down  talking  to  me,  that  fellow  came  up  and  gave  him  a  shove.  Ue 
bad  no  provocation  that  I  could  sec.  I  think  he  did  not  intend  to  throw 
Lim  over  the  banister.  Ho  came  up  and  gave  him  a  quick  shove  and 
got  out  of  balance  and  had  to  go  over — couldn't  get  back  without  help. 
Wm.  Jones  came  oflf  duty  that  morning,  it  was  probably  not  far  from 
ten  o'clock  when  this  occurred,  it  was  not  dinner  time  when  this  oc- 
enrred,  it  was  not  far  from  ten  o'clock.  I  was  present  at  the  time  of 
the  scuffling,  I  was  not  a  member  of  the  company',  was  there  on  a  visit. 
Jones  complained  right  away  of  the  hurt,  of  being  strained,  he  did  not 
tell  me  where.  I  do  not  know  that  he  was  attended  by  a  doctor  right 
away,  I  was  not  there  but  that  day.  I  could  not  tell  whether  ho  was 
much  hurt  or  disabled  for  duty  after  he  fell,  he  was  not  on  duty  that 
day  again.  I  went  away  that  evening.  I  never  heard  ho  was  ruptured 
till  he  came  out  of  the  service." 

"  I  have  seen  it  myself,  a  year  ago  last  winter  was  the  first  time  I 
ever  saw  it,  but  I  know  he  bought  five  or  six  trusses  but  they  don't  do 
any  gbod  he  says.  He  had  none  on  the  day  he  showed  me  his  rupture, 
I  never  saw  him  with  one  on." 
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Qiies.  '^  lluve  you  at  nny  time  previous  made  an  affidavit  iu  this 
claim  for  pension  t" 

Ans.  "Yes  sir." 

Ques.  <<  Do  you  recognize  this  signature  to  affidavit,  dated  Nov.  26, 
1881,  to  be  in  your  handwriting t " 

Ans.  "That  signature  '  Nelson  Ashley'  is  in  my  handwriting.'' 

Ques.  "  In  this  affidavit  you  stale  that  he,  William  Jones,  was  thrown 
over  a  banister  by  two  comrades,  Morgan  Howard  and  Jacob  Shoe- 
maker. What  explanation  have  you  to  make  as  to  your  conflicting 
statements  f  " 

Ans.  "  I  don't  recollect  of  that  affidavit  being  ever  read  over  to  me.' 

Ques.  "Are  you  positive  that  there  was  only  one  of  the  company  and 
himself  scuffling  at  the  time  he  was  hurt?" 

Ans.  "'Why  I  think  that  was  all,  why  I  think  I  am  positive  of  that, 
and  don't  know  who  that  was." 

Ques.  "What  wiis  Jones  doing  at  the  time  of  the  scuffle  t" 

Ans.  "  Sitting  there  and  talking  to  me." 

Ques.  "  Had  he  been  eating  his  dinner  a  short  time  previous  f" 

Ans.  "  I  could  nut  tell  you  what  he  had  been  doing  afore  he  came 
out  there." 

Ques.  "In  this  affidavit  you  state  that  he  had  been  eating  his  din- 
ner, sitting  on  the  banister  at  the  time  of  the  accident  t" 

Ans.  "  Well,  he  might  have  had  something  iu  his  hand  eating  as  far 
as  I  know,  I  don't  recollect  that.  That  was  not  the  proper  place  to  eat 
their  dinner.  Ho  was  not  taking  his  regular  meal.  I  know  they  had  a 
regular  place  to  cat  for  I  eat  there  with  the  boys." 

The  same  affiant  in  an  affidavit  dated  Sept.  II,  1885,  and  filed  in  your 
office  Oct.  3, 1885,  testifies  as  follows,  viz :  "  While  said  Jones  was  a  mem- 
ber of  Co.  "G"  88th  Regt.  Ohio  Vols,  and  stationed  at  Gamp  Chase, 
Ohio,  I  went  to  the  camp  to  make  the  boys  a  visit,  and  when  I  arrived 
there,  some  time  in  the  month  of  May,  1865,  1  enquired  for  William 
Jones,  and  the  boys  told  me  he  was  on  guard.  I  remained  iu  the  camp 
until  noon  when  Jones  came  to  his  quarters  for  his  dinner.  He  was 
sitting  or  leaning  against  a  banister  in  front  of  his  quarters  eating  his 
dinner.  1  was  talking  with  said  Jones  at  the  time  and  two  or  three 
soldiers  made  an  assault  on  said  Jones  to  throw  him  over  the  banister, 
and  said  Jones  tried  to  save  himself  from  falling  over  backward  a  dis- 
tance of  about  5  or  C  feet,  and  in  the  operation  he,  the  said  Jones, 
ruptured  himself.  Wm.  Jones  was  not  iu  the  fault  iu  the  least,  and 
had  no  knowledge  what  they  intended  to  do  until  they  had  hold  of  him. 
I  was  an  eye  witness  to  the  whole  affair,  and  know  that  said  Jones  was 
not  in  the  fault  or  to  blame  for  the  transaction." 

In  an  affidavit  filed  Dec.  15, 1881,  made  by  Comrade  William  J.  Bab- 
cock,  he  testifies,  viz :  "  Was  present  at  the  time  said  claimant  received 
the  alleged  rupture  and  saw  him  fall  from  the  banister  in  front  of  his  quar- 
ters.    CJaimant  was  thrown  over  the  banister  by  two  comrades  by  the 
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name  of  Morgan  Howard  and  Jacob  Shoemaker,  and  claimant  was 
not  in  the  fanlt,  nor  had  no  hand  in  the  scuffle.  I  also  further  declare 
that  the  citizen  Nelson  Ashley,  who  testifies  in  favor  of  claimant,  was 
present  at  the  time  said  claimant  received  his  rapture  he  was  then  on  a 
visit  to  his  brother  Lyman  H.  Ashley,  a  soldier  of  the  same  company." 

October  21, 1885  the  same  witness  testified  as  follows  before  a  Special 
Examiner,  viz:  "My  age  is  36  years,  occupation  a  butcher.  About  a 
year  after  we  left  Columbus,  claimant  was  hurt  at  Camp  Chase,  Ohio. 
There  was  some  parties  scuffling  and  in  the  scuffle  he  was  knocked  over 
a  banister  and  it  hurt  him.  He  was  sick  for  quite  a  spell,  after  that 
ho  didn't  do  duty.  He  mnst  have  been  sick  right  away  I  think.  I' 
don't  know  that  I  can  tell  of  what  he  complained.  He  was  not  scuffling 
at  the  time  he  got  knocked  over  board.  I  don't  remember  all  tlio  par- 
ties. I  think  there  was  two,  Morgan  Howard  and  Jacob  Shoemaker  -, 
they  were  of  the  same  company.  I  cannot  state  how  the  scuffling  com- 
menced and  what  caused  it.    I  was  present  and  saw  the  scuffling." 

Ques.  "  State  how  Wm.  Jones  was  thrown  over  !  " 

Ans.  "  Well,  I  think  he  was  a  sitting  on  the  banister.  In  the  scuffle 
they  knocked  him  over  backwards.  They  were  just  in  fun.  Jones  did 
not  have  any  hand  in  the  scuffle,  I  am  positive  of  that." 

Ques.  **  What  was  Jones  doing  at  the  time  !" 

Ans.  "  He  had  been  eating  his  dinner,  I  believe,  came  off  from  guard, 
he  was  sitting  on  the  banister.  He  appeared  to  bo  hurt  when  he  fell. 
He  did  not  continue  to  do  duty,  I  think  he  went  to  hospital  for  a  while. 
I  understooil,  shortl3'  after  he  fell,  he  was  ruptured.  I  don't  think  I 
saw  the  rupture  while  in  the  servicre.  The  reason  I  have  the  impres- 
sion that  he  was  ruptured  then,  is  because  I  heard  them  say  it  was  in 
Lis  secret  parts.  I  have  seen  his  rupture  since  we  cameout  of  the  serv- 
ice, it  might  have  been  a  year  after,  might  be  a  little  longer.  I  think  it 
was  at  Marengo  he  showed  it  to  me,  it  was  on  the  right  or  left  side." 

"  I  do  not  remember  that  he  wi^s  ever  absent  for  s.weral  days  without 
leave.  The  claimant  was  speaking  to  me  the  last  time,  about  his  rup- 
ture, three  or  four  years  ago,  I  guess." 

In  an  affidavit  made  by  the  same  affiant  Sept.  1,  1885,  he  testifies, 
"That  Jones  was  not  at  fault  in  the  scuffle,  that  ho  only  tried  to  save 
himself,  that  Jones  had  come  in  from  standing  guard  at  noon,  and  was 
eating  his  dinner  at  the  same  time,  that  affiant  was  an  eye  witness  to 
the  whole  transaction." 

Comrade  Morgan  Howard  testified  Oct.  21, 1882,  before  a  Special  Ex- 
aminer, among  other  things,  as  follows,  ^'  My  age  is  37  years.  If  claim- 
ant had  been  ruptured  or  injured  like  I  have  seen  some  people  I  would 
Lave  known  it  at  the  time  wo  were  in  swimming,  there  was  nothing  the 
matter  with  him  that  any  one  could  detect.  I  would  hate  to  say  he  was 
absent'several  days  without  leave,  I  cannot  say  whether  he  got  leave 
or  went  without  leave,  I  cannot  give  you  the  dates,  1  never  kn^^  Ivm  ta 
be  away  hut  once,  never  knew  him  to  have  a  farlovigli?^ 
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Que8.  "  W«8  he  ever  sick  or  injured  in  any  manner  while  in  the 
army  t " 

Ans.  "  Why  he  claimed  ho  got  hart  once,  1  suppose  he  did." 

Qaes.  ^'  How  did  he  claim  he  got  linrt  t " 

Ads.  '<  Well  he  was  standing,  and  I  too,  in  front  of  the  barracks  at 
Gamp  Chase,  and  there  was  kind  of  a  banister  roand  in  frontthere,  like 
yoQ  see  round  a  portico  or  porch,  if  I  remember  right,  and  then  there 
were  several  of  the  boys  clinched  Wm.  Jones  to  put  him  over  the  ban- 
ister for  sport  and,  in  the  way  of  getting  him  over,  he  was  strained  or 
hurt" 

Ques.  '*Did  they  succeed  in  getting  him  over  the  banister t" 

Ans.  "  Well  1  could  not  hardly  say,  he  was  a  big  stout  fellow  and 
they  had  a  terrible  scuffle,  they  got  him  over  the  banister  and  that  is 
how  I  supposed  he  got  hurt." 

Ques.  ^^  Was  it  while  Wm.  Jones  and  the  boys  were  playing  and  they 
tried  to  put  him  over  the  banister  that  he  got  hurtf" 

Ans.  '^  He  had  nothing  to  do  with  it,  of  course  lie  scuffled  some  to  get 
away  from  them,  they  grabbed  him  for  sport  to  try  put  him  over, 
he  wasn't  playing  with  them  before  they  grabbed  him.  I  don't  think 
they  were  scuffling  or  playing  before  they  grabbed  him.  I  conid  not 
say  whether  he  fell  on  the  outside  of  the  banister  or  not.  I  cannot  say 
how  they  let  go  of  him,  I  was  present  and  an  eye  witness.  Jones  was 
standing  still,  if  I  remember  right,  looking  ou  t  on  the  parade  ground. 
I  cannot  say  whether  he  was  on  guard  duty  th  at  day,  or  whether  he 
wasn't.    The  scuffle  took  place  somewhere  near  noon,  I  should  say." 

Ques.  **  What  were  you  doing  at  the  time  this  scuffle  occurred  t" 

Ans.  "  It  seems  to  me,  if  I  remember  right,  I  was  interested  in  the 
scuffle.  I  had  a  hold  of  him  in  the  scuffle.  I  was  trying  to  pnt  him 
over  the  banister." 

Ques.  "  Who  were  present  at  the  time,  and  participated  with  you  in 
the  scuffle!" 

Ans.  *'That  would  be  pretty  hard  to  answer,  but  I  think  T  am  pretty 
sure  Jacob  Shoemaker  had  a  hand  in  it." 

Ques.  "Do  you  know  whether  a  man  named  Charles  W.  Manville 
was  present?" 

Ans.  "I  could  not  say  whether  he  was  present  or  not.  He  was  a 
member  of  our  company." 

Ques.  "What  became  of  Jones  after  the  scuffle?" 

Ans.  "Why  he  staid  there  with  us,  if  I  remember  aright,  I  don't  re 
member  of  his  going  to  hospital  or  anywhere  else.  He  claimed  ho  was 
hurt  immediately.  I  couldn't  say  whether  he  went  to  his  bunk  right 
away,  I  rather  think  he  didn't.  My  memory  is  very  poor.  It  msiy  l>o 
different  from  what  others  say  about  it.  I  have  to  give  it  to  you  as 
well  as  I  can  gather  it  together." 

Ques.  "Do  you  remember  whether  Jones  had  his  accoutrements  on 
when  be  got  hurt  f  " 


DECISIONS   KE LATINO   TO   PENSIONS.  93 

Acs.  *'  I  do  UOt." 

Qnes.  "  Do  you  remcmUer  wbetber  be  was  eating  bread  aud  meat  when 
lio  got  burtt" 

Ans.  "Well,  I  suppose  bo  wasn't.    He  may  possibly  bave  been." 

Qaes.  "Was  bo  in  tbo  liabit  of  taking  something  to  eat  in  bis  baud;} 
after  bis  meals f 

Ans.  "Not  that  I  know  of." 

Ques.  "Did  he  do  duty  as  usual  after  this  burtf " 

Ans-  "I  believe  he  did.  I  never  saw  his  rupture  during  the  service; 
he  showed  it  to  me  since  he  came  home.  It  was  several  years  after  ttie 
war  when  I  first  saw  it,  it  was  bad  enough  then.  He  was  ruptured  in 
the  bags,  I  called  it,  right  side  if  I  remember  aright.  He  complained 
of  being  hurt  and  strained  right  away  at  the  time  of  the  scuf9e,  and  at 
different  times  after,  until  he  was  discharged.  Some  of  the  boys  claimed 
that  they  ruptured  him  in  that  scuffle.  I  thought,  as  the  rest  did,  that 
probably  we  had  ruptured  him.  I  don't  remember  of  bis  being  hurt  at 
any  other  time.  I  never  heard  tljat  be  was  ruptured  when  he  was  ab- 
sent without  leave  from  the  company.  I  never  heard  of  bis  being  rupt- 
ured or  hurt  before  the  scuffle.  I  last  had  a  conversation  with  claim- 
ant regarding  his  rupture  about  a  couple  of  years  ago." 

On  January  G,  1885,  Comrade  Franklin  Allen  testified  before  a  Spe- 
cial Examiner  as  follows:  "My  age  is  43  years,  I  first  met  claimant 
where  we  enlisted,  at  Camp  Chase  in  August  18G3,  ho  was  of  good 
liealth." 

Ques.  "Did  be  receive  an  injury  at  any  time  while  with  the  Com- 
pany! 

Ans.  "Yes  sir." 

Ques.  "When,  where,  and  under  what  circumstances  was  be  in 
jnred?" 

Ans.  "It  was  at  Camp  Cbase,  Ohio,  in  May  or  June  18G5.  He  and 
some  others  of  tbo  bo\'8  were  scuffling  and  he  was  thrown  over  the  ban- 
ister in  front  of  tbo  quarters,  aud  was  ruptured." 

Ques.  "  Were  you  present,  aud  did  you  see  him  fallf " 

Ans.  "Yes  sir,  I  was  present  and  saw  him  fall." 

Qnes.  "How  do  you  know  tbat  bo  was  ruptured!" 

Ans.  "  Some  of  tbo  boys  carried  him  into  the  quarters  and  put  him 
in  his  bunk,  and  the  doctor  came  and  looked  at  him  and  said  it  was  a 
rupture.  I  saw  bis  sido  at  the  time  but  I  do  not  know  or  remember 
bow  it  looked.  I  never  thought  anything  about  it  until  Jones  came  to 
see  me  last  year,  and  I  do  not  remember  any  more  about  it  than  what 
I  have  told  you.  I  think  it  was  Howard  and  Shoemaker  he  was  scuf- 
fling with.  Think  it  was  Dr.  Fountain,  the  Assistant  Surgeon.  I  heard 
him  say  that  Jones  was  ruptured.  I  am  positive  tbat  Jones  was  thrown 
over  tbe  banister  for  I  saw  it  and  I  beard  the  doctor  say^  it  was  a  rupt- 
ure. I  do  not  know  anything  about  a  rupture  myaclt*.  I  do  wot  tvi,- 
member  whwh  shJa  the  rnpturo  was  on." 
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Comrade  Charles  W.  Manville,  Oct.  20, 1882,  testifies :  '*  Several  of 
as  were  sitting  on  the  porch  of  the  barracks  and  claimant  came  oat  of 
the  barracks  with  a  lunch  in  his  hand,  and  sat  down  on  the  balnstrade, 
anid  while  eating  his  lanch  some  of  the  boys  got  to  scnfSing  and,  in  the 
fracas,  claimant  got  pnshed  backward  over  the  balnstrade  and  fell  on 
his  head  and  shoulder,  he  had  his  accoutrements  on,  bayonet  too;  as 
soon  as  he  got  up  he  went  into  the  barracks  and  laid  down  on  the  bank, 
complained  of  distress  in  his  groin,  called  me  to  his  side,  made  me  his 
confidant  in  everything;  never  saw  his  rupture;  he  was  on  guard  duty 
that  day;  one  man  was  pushing  the  other  toward  claimant,  claimant 
threw  up  his  hands  to  keep  them  back,  they  pushed  him  back  and  threw 
him  over,  he  was  eating  his  lunch  or  dinner;  I  think  he  did  continue 
to  do  duty  after  the  fall ;  no  he  was  not  picked  up  by  the  men  and  car- 
ried to  his  bunk,  he  was  helped  tip.^ 

Ques.  ^'  Was  claimant  tussling  with  the  men  at  the  time  he  received 
the  fall  t" 

Ans.  "I  think  not,  I  wouldn't  be  right  positive  whether  he  was  or 
not;  I  couldn't  tell  you  who  the  men  were  who  were  scuffling,  never 
heard  that  Morgan  Howard  was  scuffling  when  claimant  was  hurt." 

Ques.  "  Have  yon  ever  heard  any  of  claimant's  comrades  talk  about 
how  he  was  hurt!" 

Ans.  "  I  wouldn't  undertake  to  say,  I  don't  know  whether  I  have  or 
not. " 

Ques.  "How  do  you  fix  the  fact  that  claimant  was  eating  when  the 
fracas  took  place!" 

Ans.  "  Well  I'll  tell  you,  it  was  a  practice  for  him  to  leave  the  table 
with  something  to  eat;  yes  sir,  I  take  it  for  granted  that  ho  was  eat- 
ing something  at  the  time  of  the  fracas,  that  is  all  I  know  about  the 
eating." 

Ques,  "  Did  you  see  claimant  since  you  saw  me  this  morning  f " 

Ans.  "  I  saw  him  about  five  minutes  about  three  o'clock." 

Comrade  M.  M.  Rogers,  July  21,  '85,  testifies:  "I  saw  Morgan  How- 
ard and  Jacob  Shoemaker  throw  claimant  over  the  balustrade  to  the 
ground,  probably  a  distance  of  5  or  G  feet;  I  think  he  got  up  and  went 
away,  cannot  now  recall  whether  or  not  he  had  any  assistance ;  that 
day  or  the  next  I  met  him  at  the  sink,  said  he  had  been  ruptured  by  the 
fall  and  showed  the  rupture  to  me;  I  think  it  was  on  the  right  side  in 
the  scrotum." 

Ques.  "Did  you  see  him  scuffling  with  Howard  and  Shoemaker!" 

Ans.  "  Yes,  but  could  not  tell  how  it  commenced.  I  think  I  was  just 
coming  out  of  the  quarters  when  he  was  thrown  over." 

Ques.  "  Do  you  know  whether  he  was  on  guard  at  the  time  ho  was 
thrown  over  the  balustrade  f " 

Ans.  "  1  do  not;  I  do  not  know  whether  he  had  any  of  his  accoutre, 
raents  on ;  I  don't  believe  I  know  what  he  was  doing  when  he  was  thrown 
over/' 
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The  Department  baa  carefully  examiued  the  evidence  ou  file  in  this 
claim,  and  viewing  it  in  the  most  liberal  sense,  and  accepting  either  of 
the  statements  made  by  tbe  claimant  (he  having  made  different  state- 
ments), the  facts  in  the  case  have  shown  no  legal  claim  for  pension.  It 
is  very  evident  from  his  own  sworn  statements,  as  well  as  the  testimony 
given  by  all  of  his  comrades  who  were  personally  present  at  the  time  he 
received  the  alleged  injury,  that  he  was  injured  by  the  act  of  certain 
comrades,  i.  c.  they  forcibly  throwing  claimant  over  the  rail  or  banister 
of  a  portico  on  which  he  was  said  to  be  leaning  or  sitting  at  the  time. 
The  weight  of  reliable  evidence  goes  to  prove  that  claimant  was  not  in 
the  act  of  eating  his  dinner,  and  thus  acting  in  the  line  of  duty  while  a 
member  of  the  guard,  as  it  has  been  shown  that  tbe  banister  or  the 
portico  in  front  of  his  quarters  was  not  the  proper  place  for  the  guard, 
or  members  of  claimant's  company  or  regiment,  to  eat  their  meals ;  on  tbe 
contrary,  it  has  been  proved  by  the  admission  of  claimant,  and  testimony 
of  comrades,  that  he  had  eaten  his  dinner  and  was  either  standing  b}', 
or  sitting  ou,  the  banister  when  assaulted  by  at  least  two  comrades — 
which  assault  resulted  in  a  grievous  injury  to  claimant. 

By  the  established  rules  of  law  and  equity  governing  the  decisions  of 
this  Department,  it  has  always  been  held  that  it  is  immaterial  whether 
the  claimant  received  his  alleged  injury  in  a  friendly  or  unfriendly  scuf- 
fle, if  he  fails  to  prove  the  same  was  incurred  in  the  line  of  military  duty 
and  was  the  natural  und  probable  result  of  his  military  service. 

Ruling  No.  81,  March  27,  1885,  declares  as  follows,  viz;  "Soldiers 
injured  or  disabled  in  personal  altercations,  and  personal  quarrels,  can 
not  be  considered  as  having  been  in  line  of  duty,  and  no  pension,  tbere- 
fore,  will  be  allowed  for  such  injuries  or  disabilities.  It  is  held  that 
such  soldiers  were  no  more  in  line  of  duty  tban  if  engaged  in  a  duel." 
(Smith  David,  App.  No.  182,210.) 

"Where  a  soldier  in  barracks  was  assaulted,  by  a  comrade,  and  sus- 
taine<l  thereby  serious  injuries,  some  or  all  of  wbicb  produced  epilepsy. 
Held,  that  it  is  immaterial  whetber  tbe  assault  was  unprovoked  or  otber- 
wise,  as  in  either  event,  tbe  injury  was  not  duo  to  service  in  contem- 
plation of  law.  The  Government  cannot  be  held  ret^ijonsible  for  injuries 
received  during  personal  quarrels  and  altercations,  wbicb  are  in  no  way 
incident  to  tbe  performance  of  military  duty."  (Harrington  E.  M.  No. 
289,577,  Order  Book,  p.  93,  Ruling  No.  133,  August  iO,  1885.) 

The  Department  concedes  that  if  tbe  claimant  while  standing  guard, 
walking  his  beat,  or  on  his  post,  had  prevented,  or  tried  to  i)revent^  a 
soldier,  or  civilian,  from  doing  that  wbicb  was  contrary  to  tbe  orders 
of  the  guard,  and  while  endeavoring  to  compel  obedience  to  such  orders 
was  assaulted  and  injured  by  either  civilian  or  soldier,  then,  and  in  sucb 
case,  he  would  have  been  injured  in  tbe  line  of  duty,  but  wben  be  was 
off  guard  dut}',  and  leisurely  sitting  or  standing  in  camp,  on  a  porch  or 
by  a  banister,  or  elsewhere,  and  was  assaulted  by  two  men  and  insureds 
he  cannot  be  considered  as  having  been  injured  in  l\\^\v\\^  o^  CiwX*^^  ^^ 
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his  lujurics  regarded  as  tbo  result  of  military  duty.  Suppose  the  claim- 
Hut  was  ordered  while  on  gua  rd  not  to  allow  auy  person  to  cross  bis  beat, 
aud  that  one  or  more  attempted  to  cross  after  being  warned  by  the 
claimant  not  to  do  so,  and  that  the  claimant  bad  been  assaulted  and  in- 
jured in  a  friendly  or  unfriendly  scuffle  in  trying  to  enforce  his  orders 
aud  instructions,  then,  and  in  such  case,  he  would  have  received  his  in- 
juries in  the  lino  of  duty,  and  would,  under  the  laws  of  Congress,  be  en- 
titled to  an  invalid  pension.  If  the  Government  granted  pensions  to 
all  claimants  who  have  been  injured  by  i*eason  of  the  injurious  results 
of  friendly  and  unfriendly  scuffles  by  and  between  its  soldiers,  when 
not  in  line  of  duty,  it  would  be  acting  on  the  principle  of  a  National  Ac- 
cidental Insurance  Company. 

Where  a  soldier  was  standing  in  front  of  his  tent,  certain  of  bis  com. 
rades  being  engaged  in  play  among  themselves,  one  kneeling  down  be- 
hind him,  and  another,  standing  in  front,  pushed  him  over  the  one 
kneeling,  throwing  him  on  his  head  and  shoulders,  producing  a  fract- 
ure of  the  left  clavicle  and  acromion  process.  The  evidence  showing 
that  the  claimant  was  not  engaged  in  the  play;  Held,  that  the  injury 
was  not  received  in  the  line  of  duty.  The  cause  of  disability  or  death 
giving  title  to  pension  must  in  some  manner  pertain  to,  and  have  a 
natural  and  logical  connection  with  the  military  service. 

(Ammerman  Wm.  M.  App.  No,  320,978,  Hawkins  D.  L.  Assistant 
Secretary,  June  25, 1886,  vol.  12,  p.  246.) 

Claimant's  claim  is  analogous  to  the  Ammerman  case  in  ail  its  essen- 
tial points.  The  whole  testimony  fails  to  prove  that  the  injury  received 
by  claimant  was  the  result  of  military  duty;  on  the  contrary,  it  proves 
that  the  cause  of  the  injury  was  entirely  unconnected  with  his  line  of 
duty  as  a  soldier,  but  was  the  result  of  the  assault  of  his  comrades.  (See 
evidence  on  file.) 

The  action  of  your  oftice  rejecting  this  claim  was  justified  by  the  whole 
evidence  in  the  case  and  is  affirmed. 


rnooF'--opiNios  of  medical  refeuee. 

James  Dean. 

A  propondcrance of  evidence  in  cluimant'H  favor — added  to  the  Medical  Roforeo's  opin- 
ion, which  HHstains  the  claim,  is  suflicient  to  establish  it. 

Assistant  Secretary  Haickins  to  the  Commissioner  of  FensionSj  April  22, 

1887. 

Herewith  arc  returned  the  papers  which  accompanied  your  rei)ort  of 
November  12th,  1886,  upon  the  appeal  of  James  Dean,  late  Corporal, 
Co.  "  H"  143rd  Regt.  Pa.  Vols,  from  the  action  of  your  office  rejecting 
his  chum  for  increase. 
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Claimant  enlisted  Angast  2Ist,  18G2,  and  was  discharged  Sept.  6, 
1865.  Do  filed  an  original  declaration  for  pension  Sept.  6, 18G5«  in 
which  ho  alleged,  that  while  in  service  and  line  of  dnty  he  received  a 
gan-shot  woand  in  the  right  leg  in  action  at  the  battle  of  the  Wilder- 
ness, Va.,  May  6th  1864. 

Ilis  claim  was  allowed  Jan.  20, 1866,  at  the  rate  of  $4  per  month  com- 
mencing Sept.  6, 1865.  On  SepL  15, 1869,  he  tiled  an  application  for 
increase  in  which  he  alleged,  *^  that  he  believed  he  was  then  entitled  to 
$6  per  month  for  the  alleged  gnn-shot  wonnd."  This  claim  was  admitted 
at  $6  per  month  ^ay  26, 1871. 

On  May  9, 1879,  he  filed  another  application  for  increase  on  acconnt 
of  ^'  gan-shot  wonnd  through  the  right  leg."  This  application  was  de- 
nied Jane  30, 1879. 

On  Jane  28, 1880,  claimant  filed  a  declaration  for  an  additional  disa- 
bility (rhenmatism  caused  by  fever)  and  alleges  as  follows,  viz :  ^^At 
Beaverton  Station,  Ya.,  about  Jane  1863, 1  was  taken  sick  with  fever, 
resulting  in  rheumatism  in  right  leg  and  hip,  and  across  the  back,  set- 
tling in  disease  of  spine  or  kidneys,  causing  general  debility.  Said  dis- 
ease has  existed  to  the  present  time,  disabling  me  for  manual  labor.  I 
was  sent  to  St.  Aloysius  Hospital  Washington  D.  C.  in  Jane  1863,  and 
remained  there  about  two  months,  and  was  treated  by  Begimental  Sur- 
geon for  said  disease  at  various  times."  Claimant,  Jan.  19, 1883,  testi- 
fies:  ^^  I  cannot  find  Dr.  Falton  who  treated  me  while  in  the  service." 

The  records  of  the  War  Department  show  claimant  entered  St.  Aloy- 
sius Hospital,  Washington  D.  G.  June  14, 1863,  with  fever  and  returned 
to  duty  July  23, 1863;  July  and  Aug.  1863,  present  for  duty;  so  re- 
ported on  rolls  to  April  30, 1864 ;  May  and  June  1864,  Corporal  absent 
inCreneral  Hospital;  wounded  in  Wilderness,  Ya.,  May  6, 1864;  simi- 
larly reported  on  rolls  to  Oct.  31, 1864 ;  Nov.  and  Dec.  1864,  transferred 
to  V.  R.  C.  Dec.  5, 1864,  by  special  order.  Muster  roll  of  46th  company 
2nd.  BattPn.  V.  E.  0.  to  which  transferred  by  S.  O.  No.  60,  Oct.  20, 1864, 
cause  not  stated;  for  Sept.  and  Oct.  1864,  present;  same  to  Aug.  31 , 
1865.  Mustered  out  on  Individual  M.  O.  K.  a  Corporal,  Sept.  6, 1865, 
at  Philadelphia,  Pa.  Company  H,  Morning  Reports,  143rd  Pa.  Vols. 
July  29, 1863,  show  him  returned  from  hospital ;  nature  of  sickness  not 
stated.  Beg't.  Hosp'l.  records  143rd  Pa.  Vols.,  or  Books  46th  Co.  2nd 
Battl'n.  V.  11.  C.  are  not  on  file.    No  evidence  of  disabilities  alleged." 

On  Dec.  31,  1880,  in  accordance  with  the  expressed  opinion  of  the 
Medical  Eeferee  (Dr.  T.  B.  Hood)  claimant's  pension  was  increased  to 
$8  per  month  for  gun-shot  wound  of  right  leg,  commencing  from  that 
date,  and  the  claim  for  rheumatism,  disease  of  spine,  and  kidneys  was 
rejected  on  the  ground  of  no  record,  no  medical  evidence  of  treatment 
in  service  or  at  discharge;  that  ho  was  in  hospital  only  forty  days- 
more  than  two  years  before  discharge,  and  was  then  treated  for  fever. 

Claimant  subsequently  filed  additional  evidence,  viz :  t\i^  wf&d^Nvl^^l 
two  -physicmns  and  of  bis  CfiptniQ  and  several  comiadei^  a\iom\i?,  VSci^ 
J  0737  PEN 7 
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existcuco  of  fever  and  rheumatism  iu  the  service  and  treatmeut  for  the 
same  since  discharge.  After  filing  this  additional  testimony  yoor  office 
had  claimant  examined  by  a  Board  of  Surgeons  at  Towauda  Pa.  July  25, 
1883,  and  upon  filing  their  certificate  it  was  thereby  6ho\yu  that  claim- 
ant ^as  then  receiving  the  full  rate  to  which  entitled  for  wound  of  right 
leg,  vis :  $8  per  month. 

On  July  7th  your  ofiice  rejected  the  claim  for  rheumatism,  disease  of 
spine  and  kidneys,  on  account  of  no  medical  evidence  in  service  or  at 
discharge.  From  this  adverse  action  the  claimant  appealed  Jany.  14, 
1886,  and  contends  "  that  the  testimony  of  Dr.  I.  W.  Lewis  as  to  treat- 
ment for  said  diseases,  covering  from  Dec.  1865,  to  1872,  and  from  1877 
to  1881,  is  now  on  file  with  all  necessary  testimony  to  establish  said 
claim." 

The  records  of  the  War  Department  and  testimony  on  file  in  this 
claim  show  claimant  served  faithfully  and  well,  according  to  the  terms 
of  enlistment,  for  three  years;  was  sick  with  fever  and  in  Hospital  and 
treated  therefor  in  1863,  that  he  was  wounded  in  the  line  of  duty  at  the 
battle  of  the  Wilderness,  Va.  May  6,  1864,  and  in  December  of  the 
same  year,  by  reason  of  disability,  was  transferred  to  the  46th  Co.  2d 
Battalion  Veteran  Reserve  Corps,  where  he  served  till  honorably  dis- 
charged. But,  singularly,  the  records  of  the  War  Department  fail  to 
state  the  specific  cause  of  such  transfer. 

From  the  preceding  record  in  this  claim  it  is  shown  that  claimant  is 
now  receiving  the  full  rate  of  pension  to  which  he  is  entitled  for  gun- 
shot wound  of  right  leg,  and  that  the  appeal  is  brought  solely  and  only 
to  obtain  a  rating  and  pension  for  the  other  alleged  disabilities,  viz ; 
rheumatism  affecting  right  leg,  hip  and  back,  as  a  result  of  fever  con- 
tracted while  serving  in  Co.  '*H"  143d  Begt.  Pa.  Vols,  in  the  year 
1863. 

In  the  declaration  filed  by  claimant  June  28, 18S0,  he  therein  alleged 
that  while  encamped  at  Bealetou  Station,  Va.  in  June  1863,  ho  was 
taken  sick  with  fever  resulting  in  rheumatism  affecting  the  parts  above 
mentioned,  also  caused  disease  of  spine  and  kidneys,  and  the  said  dis- 
abilities have  existed  ever  since,  thereby  disabling  him;  that  he  was 
sent  to  hospital  in  Washington,  D.  C.  and  treated  therein  two  months 
for  same ;  was  also  treated  by  Eegimental  Surgeon  at  various  times. 

From  the  testimony  of  Captain  Morris,  and  several  reputable  com- 
rades of  claimant's  company  and  regiment,  it  has  been  fully  shown  that 
after  claimant  recovered  from  the  fever  in  1863,  ho  was  subject  to  what 
they  believed  to  be  rheumatism  and  was  more  or  less  disabled  thereby 
up  to  the  time  he  was  wounded  in  action  at  the  Wilderness.  It  is  also 
shown  by  the  same  affiants  that  claimant  was  treated  for  the  alleged 
rheumatism  while  in  the  army. 

Claimant  has  shown  by  two  reputable  physicians  that  his  alleged 

rheumatism,  &c.  was  of  such  a  disabling  nature  as  to  need  medical  treat- 

meuty  ami  that  bo  w«i8  in  fiict  treated  \>y  \\\ew\v\t  (Vvvqt^  Ivvcves  from  De- 
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cember  1SG5,  up  to  1881.  He  has  also  sbown,  by  tbo  tostiinoDy  of  six 
rcpatable  neighbors,  that  ho  has  beeu  complaining  of,  and  greatly  dis- 
abled by  reason  of  tho  alleged  rheumatism  and  resulting  disabilities 
from  the  time  he  returned  from  the  army  in  18G5  to  the  date  of  making 
their  respective  affidavits.  It  api>ears  from  your  office  brief  that,  on 
Juno  19th,  1883,  the  Chief  of  the  Middle  Division  in  your  office  referred 
this  claim  to  the  then  Medical  Referee  for  his  opinion,  ^^is  to  whether 
claimant  was  thisn  entitled  to  an  increase  for  gunshot  wound  of  right 
leg ;  also  whether  he  has  been  disabled  in  a  pensionable  degree  since 
discharge  by  reason  of  either  rheumatism  or  neuralgia,  and,  if  so, 
whether  said  rheumatism,  or  neuralgia,  is  a  result  of  the  gun-shot 
wound  for  which  pensioned,  or  of  the  fever  of  record." 

On  June  26th,  1885,  the  Medical  Beferee  furnished  tho  following  writ- 
ten opinion,  viz ;  ^'I  think  claimant  entitled  to  total  for  the  wound  from 
last  examination.  The  so-called  rheumatism  is  shown  to  have  existed 
ever  since  discharge  and  may  have  been  caused  by  the  fever  as  alleged. 
Is  not  due  to  the  wound  probably.  Claimant  in  my  judgment  en- 
titled therefor." 

In  your  office  letter  to  this  Department,  accompanying  the  papers 
filed  in  this  appeal,  you  state,  among  other  things,  viz ;  '^  Sufficient  ev- 
idence, both  medical  and  lay,  is  filed  to  show  that  the  claimant  has  been 
treated  for,  and  has  been  subjected  to  rheumatism  from  date  of  dis- 
charge to  December  31, 1880,  when  tiie  medical  examination  revealed  a 
disability  rated  at  i  for  pain  in  joints  and  lameness." 

It  appears,  from  the  testimony  filed  by  claimant,  that  he  has  fairly 
proved,  by  a  pre|)onderance  of  unimpeachable  evidence,  the  incurrence 
and  existence  of  either  rheumatism  or  neuralgic  pains  while  in  service 
iQ  the  year  18G3,  and  of  the  continuance  of  the  same  up  to  the  date  he 
was  wounded  in  battle  May  G,  18G4.  His  comrades  are  quite  positive 
that  after  he  returned  to  duty  from  hospital  in  18G3,  (wbere  he  had  been 
treated  for  fever)  he  complained  of  pains  and  lameness  which  continued 
to  disable  him  more  or  less  all  the  time.  It  seems,  fro^n  the  opinion  of 
the  highest  Medical  authority  of  the  Department,  that  claimant  is  en- 
titled to  pension  for  rheumatism  from  the  date  of  discbarge  to  Decem- 
ber 31, 1880,  thus  relying  on  the  testimony  of  Doctors  Lewis  and  Hag- 
gerty  and  the  certificate  of  the  D.  S.  Examining  Surgeon  filed  January 
10, 1881. 

It  is  shown  by  your  office  letter  that  you  rejected  the  sworn  testimony 
of  one  of  claimant's  physicians,  who  is  an  important  witness,  on  the 
mere  private  presumption  of  a  Postmaster,  (See  Brief  of  testimony  page 
3).  It  is  believed  by  the  Department  that  the  reputation  of  both  the  phy- 
sicians who  testified  in  claimant's  beh.ilf  stands  fair  and  unimpeached, 
and  something  more  positive  than  mere  presumption  (especially  that 
of  one  person)  is  necessary  to  impeach  a  citizen  or  to  justify  the  rejec- 
tion of  a  claim  which  is  established  by  a  fair  preponderance  of  evidftwoft,. 
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<<  PeusioQ  laws  should  be  construed  and  executed  in  the  liberal  spirit 
which  prompted  their  enactment,  aud  when  doubts  cannot  be  resolved 
by  evidence  presumptions  should  incline  toward  the  claimants."  Fol- 
lowing this  view  it  is  believed  that,  although  the  hospital  records  fail 
to  show  that  claimant  was  ever  treated  for  rheumatism  while  in  the 
Service,  the  honest  and  positive  testimony  given  by  claimant's  comrades 
showing  he  was  frequently  afflicted  with  pain  and  lameness,  (which 
they  believed  to  be  rheumatism)  while  serving  in  the  army,  and  that 
said  disability  was  first  noticed  after  he  had  recovered  from  an  attack 
of  fever,  and  inasmuch  as  he  has  fully  proved  the  existence  of  the  same 
at  the  time  of  discharge,  and  up  to  Dec.  31, 1880,  he  hns  ful]3'  and  fairly 
established  his  claim.  The  claimant's  record  as  a  soldier  is  good ;  his 
prior  soundness  is  established  from  the  fact  that  he  had  served  about 
ten  successive  months  in  active  field  service  before  he  made  any  hospi- 
tal record. 

'<It  is  not  absolutely  essential  that  the  appellant  should  furnish  med- 
ical evidence  of  treatment  for  rheumatism  while  in  the  service  or  at 
date  of  discharge  3  but  it  is  essential  that  he  should  furnish  evidence 
competent  to  satisfy  the  mind  of  a  disinterested  person  that  the  ^  lame 
back'  or  < sciatica'  or  whatever  his  present  disability  may  be,  is  the  re- 
sult of  exertion  or  exposure  while  in  the  service  or  line  of  duty.  In 
order  to  do  that  it  is  not  sufficient  to  show  merely  that  he  had  an  attack 
of  rheumatism  in  the  service.  It  must  appear  that  the  disease  contin- 
ued to  affect  him  from  that  time."  (William  Martin,  N^o.  224,291,  New 
Digest,  page  426) 

The  present  learned  Medical  Referee,  Dr.  John  Campbell,  in  an  opin- 
ion in  claim  of  W.  B.  Wolford,  l^o.  522,888,  among  other  things  therein 
stated,  held,  ^^  It  is  not  always  possible  to  distinguish  accurately  be- 
tween neuralgic  and  rheumatic  x)ains  upon  testimony  alone,  neither  for 
the  purposes  of  justice  to  the  claimant  in  a  meritorious  case  is  it  neces- 
sary to  do  so,  thus  avoiding  delay  by  giving  him  the  benefit  of  the  es- 
tablished practice  of  the  office  in  not  holding  him  to  a  strict  pathol- 
ogy."   (New  Digest,  page  427.) 

When  the  claimant  was  examined  by  a  Board  of  Surgeons  in  July 
1883,  they  refused  to  rate  him  for  disability  arising  from  rheumatism, 
or  kidney  disease. 

"  When  the  evidence  presented  by  a  claimant  is  sufficient  to  satisfy 
the  mind  of  a  candid  and  impartial  person  that  a  pensionable  disability 
from  some  obscure  cause  (such  as  rheumatism,  neuralgia,  myalgia,  or 
angina  pectoris)  exists,  although  no  physical  signs  of  it  can  be  dis- 
covered by  the  Examining  Surgeons,  pension  should  bo  allowed  at  a 
rate  proportionate  to  the  degree  of  disability  proved."  (New  Digest, 
page  203.) 

As  it'  is  a  well-establiseed  rule  of  the  Department  that  Examining 

Surgeons  certificates  are  subject  to  the  examination  and  approval  of 

rejection  by  the  3fedical  Eeferee,  and  a»  it  \a  ap\>^tfeut.  \tv  this  case  he 
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has  judged  the  claimant  to  bo  jastly  entitled  to  a  rating  from  date  of 
discharge  to  December  31, 1880,  an  account  of  rheumatism ;  and,  as  the 
weight  of  evidence  filed  in  the  claim  tends  to  sustain  the  opinion  of  the 
Medical  Referee,  you  are  directed  to  issue  a  short  certificate  to  claim- 
ant for  disability  caused  by  reason  of  rheumatism,  the  result  of  fever, 
at  the  rate  of  $2  per  month,  commencing  September  7th,  1865j  and  end- 
ing December  Slst,  1880. 


E  riDENCE—PROOF, 

Abbam  R.  Cowan. 

Where  a  claim  is  filed  seventeen  years  after  service  and  no  medical  treatment  is  shown — 
of  record  or  otherwise— for  eighteen  years  aflter  dischargCi  held :  disability  not 
due  to  the  service. 

Amntant  Secretary  Hawlcins  to  the  Commissioner  of  Pensions^  April  16, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report 
of  April  5, 1887,  upon  the  appeal  of  Abram  R.  Cowan,  Co.  "I,'^  18th 
Regt.  Mass.  Vols.,  from  the  action  of  your  office  rejecting  his  claim,  No. 
442,820,  for  pension. 

The  claimant  enlisted  August  5, 1862,  and  was  discharged,  mustered 
oat  of  service,  August  26th,  1864. 

He  filed  an  original  declaration  for  pension  March  14, 1882,  in  which 
he  alleges  as  follows,  viz:  <^That  while  in  the  service  and  line  of  duty, 
at  or  near  Fredericksburgh,  Va.,  on  or  about  April  27,  1863,  he  con- 
tracted and  became  disabled  from  rheumatism,  liver  complaint  and 
piles,  while  on  the  march  to  Chancellorsville,  because  of  the  exposure 
and  hardships  incident  to  the  service.  That  he  was  treated  in  field  hos- 
pital about  two  weeks,  then  he  was  taken  to  a  hospital  in  Washington 
and  kept  about  one  week,  then  he  was  taken  to  McClellan  Hospital, 
Philadelphia,  Pa.  where  he  was  treated  about  7  or  8  months,  when  he 
was  transferred  to  the  Invalid  Reserve  Corps,  Co.  F,  11th  Eegt.  That 
he  has  not  been  employed  in  the  military  or  naval  service  otherwise 
than  as  stated  above,  except  in  Co.  — ,  19th,  Mass.  Vols.  !N"ov.  19, 1884  to 
June  27, 1865." 

In  an  affidavit  filed  March  24, 18S3,  claimant  says:  '^I  cannot  furnish 
the  testimony  of  an  officer  or  surgeon  in  support  of  my  claim  because  I 
am  unacquainted  with  the  whereabouts  of  any  officer  or  surgeon.  I 
cannot  show  my  physical  condition  at  enlistment  because  the  phy- 
sician cannot  recall  the  circumstances.  I  cannot  furnish  medical  tes- 
timony showing  continuance  and  degree  of  disability  since  discharge, 
because  the  physician  who  attended  me  is  dead." 

The  records  of  the  War  Department  show  that  claimant  was  enrolled 
August  5, 1862  at  Cambridge  for  three  years  and  is  repotted  on  Mu^t^t 
roll  of  Compaujr  for  July  and  August^  1862^  abE^ut  '^V\^iOU^»  x^i&sKf^v 
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Sept.  and  Oct.  present,— and  so  borne  to  February  28tL,  18(53.  Pi-es- 
ent,  March  and  April  18C3.  Absent  sick;  transferred  to  tbc  V.  R.  C. 
by  reason  of  contusion  of  knee,  and  so  borne  to  June  30, 18G4.  Muster 
out  roll  of  company  dated  Sept.  2, 1864,  reports  him  on  detailed  service 
as  carpenter,  Bri^xgs  Barracks,  August  31, 1864,  discharged.  Mustered 
out  on  individual  muster  roll  at  Washington,  D.  C.  August  26, 1864. 
The  records  of  the  Surgeon  Geucrars  office  furnish  the  following,  viz; 
Abram  Cowan,  Pr.  Co. ''  1"  18th  Mass.  Vols,  enteretl  McClellan  G.  H., 
Philadelphia,  Pa.  Juno  23, 1863,  toith  "  ConUision  "  and  was  returned  to 
duty  in  V.  R.  0.  May  3, 1864;  cause  not  stated. 

Your  office  rejected  the  clsiim  October  9th,  1883, 6n  the  ground  of  no 
record  and  of  claimant's  declared  inability  to  furnish  medical  evidence 
to  show  the  existence  of  alleged  rheumatism,  piles,  and  disease  of  liver, 
either  in  service  or  at  discharge. 

From  this  adverse  decision  the  claimant's  attorney,  H.  B.  Taylor,  of 
Mooers,  Clinton  Co.,  N.  Y.  appealed  August  3,  1885,  in  which  he  con- 
tends that  claimant  has  fully  proved,  by  the  testimony  of  comrades  and 
an  officer,  the  incurrence  and  existence  of  said  disabilities  in  the  serv- 
ice, his  treatment  in  Hospital  and  that  the  alleged  disabilities  contin- 
ued to  time  of  discharge ;  that  inasmuch  as  he  was  transferred  to  the 
Veteran  Reserve  Corps,  shows  a  return  of  the  disabilities  made  such 
transfer  necessary;  that  it  is  unjust  to  claimant  to  require  him  to  fur- 
nish medical  evidence  twenty  years  after  the  war  closed. 

After  a  careful  examination  of  the  evidence  on  file  in  this  claim  it  is 
found  that  the  only  testimony  relating  to  the  origin  of  the  alleged  dis- 
eases in  the  service  is  that  given  by  two  comrades,  T.  M.  Sears  and  N. 
B.  Johnson,  and  they  only  relate  what  they  heard  others  say  as  to  what 
ailed  claimant  in  1863.  Lieutenant  W.  W.  Hemenway  testified  in  claim- 
ant's behalf,  since  the  rejection  of  the  claim,  in  which  he  states,  viz ; 
that  from  records  in  his  (affiants)  possession,  it  appears  the  soldier  was 
absent  from  the  Company  in  different  hospitals  at  different  times,  but 
affiant  cannot  state  the  nature  of  the  disability  for  which  he,  claimant, 
was  treated. 

The  testimony  of  Charles  T.  Guild,  aged  38,  and  S.  J.  Johnson  aged 
35,  respectively  (neighbors)  allege  that  the^  know  claimant  was  of 
sound  health  when  he  enlisted  and  that  when  ho  returned  from  the 
army  in  the  sammer  of  1864,  he  (claimant)  was  suffering  from  rheuma- 
tism, piles  and  liver  difficulty,  which  disabilities  he  claimed  were  con- 
tracted in  the  army.  Affiants  state  that  they  know  he  had  said  dis- 
eases from  remarks  made  by  jihysiciaus  as  well  as  from  the  general 
appearance  of  claimant.  The  only  medical  testimony  filed  by  the  claim- 
ant is  one  affidavit  made  by  physician  March  5, 1885,  in  which  he  states : 
"  About  two  years  ago  I  was  called  to  treat  claimant ;  have  treated  him 
from  time  to  time  for  hemorrhoids,  stomach,  and  liver  trouble ;  he  has 
not  improved,  nor  do  I  think  that  he  will  permanently  recover;  dis- 
abJed  onehaW^ 
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lo  the  declaration  of  the  soldier  he  admits  that  he  served  in  the  19th 
Mass.  Vols,  from  Kor.  19,  18G4  to  June  27, 18G5,  thns  proving  beyond  a 
peradventure  of  donbt  that  he  was  possessed  of  sufficient  sound  health 
to  perform  the  duties  of  a  soldier  for  a  period  of  seven  months  after  his 
discharge  from  the  first  enlistment  and  from  the  11th  Veteran  Beserve 
Corps,  and  defeating  the  testimony  of  his  two  neighbors  who  say  his 
ill  health  continued  from  the  summer  of  1804  to  March  1,  1883 — when 
they  made  their  respective  affidavits. 

It  is  a  well  established  rule  of  the  Department  that  parole  testimony 
cannot  be  accepted  to  defeat  original  record  evidence  (unless  fraud  or 
mistake  is  alleged)  and  inasmuch  as  neither  is  shown  to  exist,  and  the 
records  of  the  War  Department  prove  ho  was  treated  while  in  General 
Hospital,  for  contusion  of  knee,  and  transferred  to  the  Veteran  Beserve 
Corps  by  reason  of  said  injury,  and  not  on  account  of  the  alleged  rheu- 
matism, disease  of  liver  and  piles,  the  evidence  filed  by  claimant  cannot 
be  accepted  as  in  any  manner  sufficient  to  prove  his  right  to  pension. 

While  the  Department  is  willing  to  gi%'e  to  every  worthy  claimant  the 
benefit  of  every  presumption  and  reasonable  doubt,  yet,  when  the  parolo 
evidence  filed  by  a  claimant  is  found  to  be  so  barren  of  reliance,  as  it 
appears  to  be  in  this  case,  there  cannot  be  room  for  any  donbt  what- 
ever. Claimant  having  waited  about  seventeen  years  before  filing  his 
claim  for  pension,  and  his  failure  to  prove  that  he  received  any  medical 
treatment  for  his  alleged  disabilities  until  eighteen  years  after  dis- 
charge, raises  a  strong  presumption  that  the  alleged  disabilities  did  not 
exist  in  the  service,  even  though  there  was  no  record  proof  against  him. 
The  whole  history  of  the  claim  proves  to  the  satisfaction  of  the  Depart- 
ment that  the  action  of  your  office  rejecting  the  same  was  proper  and  is 
therefore  affirmed. 


limitation—section  4693,  revised  statutes. 

Anduew  T.  Still. 

Claims  of  State  militiamen  or  uou-oulistcd  men,  claimiug  cliBabtlities  contracted  in 
temporary  service  in  battle  against  rebels  or  Indians,  barred  nnlcss  prosecuted 
snc-cessfaUy  to  issue  prior  to  July  4, 1874. 

Assistant  Secretary  Hatvkins  to  the  Commissioner  of  Pensions^  April  21, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
April  9, 1887,  on  the  appeal  of  Andrew  T.  Still,  late  Major  of  21st  Kan- 
sas State  Militia.    Application  244,890. 

In  a  declaration  filed  November  20th,  1877,  claimant  alleges  rupture 
of  leftside  and  heart  disease  incurred  about  October  23, 18G4. 

The  claim  was  rejected  April  27, 1875,  for  the  reason  that  it  was  barred 
under  the  last  clause  of  the  3d  paragraph  of  section  4693  of  the  Bevised 
Qtatutesy  which  provides  that  ^^  no  claim  of  a  State  ^\\\t\Wft»»L  q\  \tfstL- 
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ODlisted  pcrsou,  ou  accouut  of  durability  from  wounds  or  iujary  re- 
ceived in  battle  with  rebels  or  Indians,  while  temporarily  rendering  sen-- 
ice,  shall  bo  valid  unless  prosecuted  to  a  successful  issue  prior  to  the 
4th  day  of  July,  1874. 

From  this  action  the  appeal  is  taken. 

If  the  facts  set  out  by  the  claimant  are  satisfactorily  established  they 
appeal  strongly  to  oar  sense  of  right  and  justice,  but  in  the  face  of  the 
plain  provision  contained  in  the  statute  quoted  there  is  no  power  lodged 
in  an  executive  department  of  the  government  to  grsint  the  relief  aske^. 

The  rejection  of  the  claim  must  bo  affirmed. 


evidence^veatr  cause. 
Peecilla.  Davis. 

Tho  cause  of  death  must  bo  a  possible  aud  i)robablo  result  of  the  disability  for  which 

pensioned. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  June  28, 

1886. 

Herewith  are  returned  the  papers  in  the  claim  No.  277,407  of  Percilla 
Davis,  widow  of  William  G.  Davis,  late  of  Co.  «'A  "  105th  Ohio  Vols., 
filed  August  24th,  1880. 

It  appears  said  William  G.  Davis  died  May  22nd,  1870,  and  at  the 
time  of  his  death  he  was  pensioned  for  gunshot  wound  of  face.  Appel- 
lant claims  pension  as  his  widow  on  the  ground  that  his  death  was  in- 
directly due  to  said  wound. 

The  claim  was  rejected  October  22nd,  1885,  ou  the  ground  that  the 
cause  of  the  soldier's  death  was  not  the  result  of  his  service.  From  this 
action  the  appeal  is  taken. 

The  evidence  in  this  case,  a  brief  of  which  is  hereto  attached,  shows 
that  appellant's  husband  was,  on  January  20th,  1879,  deaf  in  one  ear, 
and  the  hearing  of  the  other  ear  was  impaired  3  that  he  was  at  said 
date  accidently  injured,  while  mining  cement  rock,  by  the  falling  of  fire 
clay  from  above,  causing  a  compound  dislocation  of  his  right  kneej 
that  necrosis  of  the  head  of  the  tibia  having  set  in,  his  leg  was  ampu- 
tated May  10th,  1879,  and  on  the  21st  day  of  the  same  month  ho  died. 

It  is  not  clearly  shown  that  the  partial  deafness  of  appellant's  hus- 
band was  due  to  the  wound  for  which  he  was  pensioned,  but  as  deaf- 
ness would  not  be  an  improbable  result  of  said  wound,  and  his  physi- 
cian, Dr.  Moore,  gives  it  as  his  opinion  that  it  was  the  result  of  said 
wound,  it  may,  for  the  purposes  of  this  case,  be  taken  as  a  legally  proven 
fact.  If  not  satisfactorily  proven  it  is  probably  susceptible  of  such 
proof.  The  next  necessary  step  in  the  chain  of  proof  that  would  have 
to  be  made  out  in  this  case,  however,  is  not  believed  by  the  Department 
i^  bg  Mn»eeptih\e  of  fegal  proof)  to  vrVt  \  iVxcit.  BW\d  d\&lQ«atioii  gf  th« 
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right  knee  was  the  natural  aud  probable  result  of  tbo  partial  ilealQess 
of  the  deceased. 

Had  the  soldier  survived  the  amputation  aud  gotten  well,  it  is  uot  be- 
lieved that  he  could  have  established,  by  legal  proof,  a  claim  for  increase 
of  pension  on  account  of  the  loss  of  his  leg,  and  if  he  should  not,  his  rep- 
resentatives cannot  be  entitled  to  x>ension  on  account  of  his  death,  even 
if  the  cause  of  death  could  be  clearly  and  satisfactorily  traced  to  the 
dislocated  knee.  The  cause  of  the  soldier's  death  is  too  remote  from 
the  injury  received  in  the  service. 

The  rejection  of  the  claim  is  concurred  in  by  the  Department. 


line  of  dutt-^accidental  pistol  wound. 

Arthur  Boyd. 

An  accidental  woand  by  a  pistol — when  tbo  pistol  is  not  a  part  of  tbo  arms  and  accoa- 
trements  issued  by  tbo  Government— cannot  be  considered  as  received  in  line  of 
dnty. 

A£Brming  the  Dick  case.  No.  299,119,  decided  June  9, 1888. 

Assistant  Secretary  Eawkins  to  the  Commissioner  of  Pensions.  April  21, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
April  16, 1887,  upon  the  appeal  of  Arthur  Boyd,  from  the  action  of  yoor 
office  rejecting  his  claim  for  pension  No.  47o,2I5,  as  late  a  private  in 
Co.  G,  39th  Ky.  Vols. — in  which  organization  ho  served  from  Septem- 
ber 13, 1862,  until  September  15, 1865,  when  he  was  mustered  out  with 
company. 

In  his  original  declaration,  filed  March  10, 1883,  the  claimant  alleges 
while  at  Gatlettsburgh,  Ky.,  in  May  1865,  he  was  disabled  by  an  acci- 
dental pistol  shot.  The  bullet  entered  left  groin  near  hip  bone,  fractur- 
ing it  some,  and  was  taken  out,  near  the  knee  in  outer  part  of  muscles 
of  thigh,  by  surgical  operation. 

The  evidence  filed  in  the  case  shows  that  the  claimant,  at  the  time 
and  place  alleged,  was  wounded  in  the  toft  groin  by  the  accidental  dis- 
charge of  his  revolver  while  in  the  act  of  removing  it  from  the  case  in 
order  to  sit  down  to  dinner. 

The  claim  was  rejected  February  1, 1886,  on  the  ground  that  the  claim- 
ant was  not  in  line  of  duty  when  wounded ;  the  pistol  was  his  private 
property,  and  not  a  part  of  the  arms  and  accouterments  issued  to  him 
by  the  U.  S.  Government,  and  he  was  not  acting  under  orders  of  his 
superior  officer  at  the  time  of  the  wounding. 

From  this  action  the  appeal  was  taken. 

In  the  appeal  claim  of  E.  M.  Dick,  No.  299,119,  it  was  held  by  this  De- 
partment, June  9, 1886,  that  the  revolver  was  not  a  weapon  \\r^s<iribed 
bjr  9xmy  TBgulatioDB  aa  teqvd%ite  to  the  proper  atmam^ut  ot  tiLTiVoSasciVTi 
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man;  on  tbo  contrary  it  is  a  weapon  carried  by  the  infantry  soldier  at 
Lis  own  cost  and  charges,  and  at  his  own  hazard. 

No  accident,  resultinfT  from  the  carrying  of  such  a  weapon,  cau  be 
considered  as  a  wound  received  in  the  line  of  duty. 

The  material  facts  in  both  cases  being  the  same,  the  opinion  held  in 
the  Dick  case  will  also  bo  applied  to  this  one  and  your  action  is  there- 
fore affirmed. 


line  of  duty— pistol  shot  wound, 
Paul  Conlan. 

Accidental  pistol  wouDd  received  by  a  veteran  volunteer,  while  on  furlongb,  cannot— 
under  General  Order  No.  191,^War  Dcp't.— be  regarded  as  having  been  received  in 
line  of  duty. 

Assistant  Secretary  Hawkins  to  the  Commissiouer  of  Pensions,  April  22, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
April  6, 1887,  upon  the  appeal  of  Paul  Conlan,  Private,  Co.  "C",  Cth 
Ills.  Cavalry,  from  the  action  of  your  office  rejecting  his  claim  for  i)en- 
sion.  Claimant  was  enrolled  Sept.  3, 1861 ;  mustered  in  Nov.  19, 1861; 
re-enlisted  March  1, 1864 ;  and  discharged  on  a  Certificate  of  Disability, 
April  8,  1865. 

In  his  original  application,  filed  Dec.  18, 1876,  the  claimant  declares 
that  while  in  the  service  and  lino  of  duty,  in  April,  1864,  at  Jack- 
sonville, Ills.,  on  a  furlough,  granted  for  re  enlisting,  he  was  wounded 
in  the  left  leg,  near  the  knee,  by  the  accidental  discharge  of  a  pistol, 
causing  a  wound  which  so  disabled  him  that  he  was  unfit  for  duty. 

In  a  letter,  addressed  to  the  Hon.  Secretary  of  the  Interior  and  dated 
January  20, 1885,  the  claimilut  says :  The  Keg't.  veteranized,  and  were 
allowed  a  furlough  home,  and  when  at  homo  at  Jacksonville,  Ills,  about 
March,  1864,  on  said  furlough  with  my  Company  and  Regiment,  I  was 
accidentally  wounded,  as  follows:  I  had  a  self-cocking  revolver  in  my 
pocket,  I  accidentally  struck  the  same  when  it  discharged,  the  ball  enter- 
ing my  left  leg,  near  the  knee  cap,  lodging  on  the  bone,  and  was  subse- 
quently extracted. 

The  records  in  the  office  of  the  Adjutant  General  U.  S.  A.  show  that, 
subsequent  to  Jrtly  and  August,  1862,  the  claimant  is  reported  as  pres- 
ent until  roll  of  March  and  April  1864  reports  him, — "  Veteran  (re-en- 
listed March  1, 1864,  as  Paul  Conlan)  absent  under  provisions  of  G.  O. 
191  A.  G.  O.  Roll  of  May  and  June  18C4  reports  him  absent  sick  at 
Jacksonville,  Ills,  since  May  11,  1864;  July  and  August  1804,  accident- 
ally wounded  while  on  furlough,  now  in  General  Hospital,  Camp  But- 
ler ;  so  reported  to  Feby.  2S,  1865." 

Your  office  rejected  the  claim  October  24, 1877  on  the  ground  "that 
wouDi}  was  received  while  at  home  on  furlough,  and  not  with  the  organi- 
zation  to  which  he  belonged." 
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From  tliis  adverse  decision  claimant  appealed,  Febraary  2, 1S8C,  con- 
tending therein  that  there  was  error  and  injastice  in  rejecting  his  claim 
ds  he  was  home  on  Veteran  farlongh  nnder  special  provisions  of  an  Act 
of  Congress. 

Claimant  in  his  declaration  alleged  that  in  April  18C4,  while  in  Jack- 
sonville, Ills,  on  Veteran  farlongh,  he  was  wounded  in  the  left  leg  near 
the  knee  by  the  accidental  discharge  of  a  pistol,  causing  a  wound  that 
resulted  in  so  disabling  him  as  to  render  him  unfit  for  duty.  He  sub- 
sequently filed  the  testimony  of  his  captain  fully  corroborating  the  al- 
legations in  the  declaration.  It  is  therefore  admitted  that  the  injury 
was  incurred  at  the  time  and  in  the  manner  alleged. 

The  following  is  the  Preamble  of  General  Orders  No.  101  under  which 
claimant  re-enlisted  and  received  a  Veteran  farlongh: 

General  Obdebs^  Wab  Depaetment, 

>  Adjutant  Genebal's  Office, 

No.  191.  )  Washingiony  June  25, 1863. 

FOB  beoeuiting  veteban  volunteebs. 

In  order  to  increase  the  armies  now  in  the  field,  volunteer  infantry, 
cavalry,  and  artillery  may  bo  enlisted,  at  any  time  within  ninety  days 
from  this  date,  in  the  respective  States,  under  the  regulations  herein- 
after mentioned.  The  volunteers  so  enlisted  and  such  of  the  three 
years'  troops  now  in  the  field  as  may  re-enlist,  in  accordance  with  the 
provisions  of  this  order,  will  constitute  a  force  to  be  designated  "Vet- 
eran Volunteers."  The  regulations  for  enlisting  this  force  are  as  fol- 
lows :    .    .    . 

Genebal  Obdebs,  ^  '  Wab  Depabtment, 

>  Adjutant  Genebal's  Office, 

No.  90.  )  Washington,  March  10, 1804. 

aemy  and  camp  equipage  of  fubloughed  begiments. 

1.  When  veteran  volunteer  regiments  are  sent  on  furlough,  the  men 
of  the  regiments  who  go  home  will  take  their  arms  and  accoutrements 
with  Ihem  to  the  State  rendezvous,  where  they  will  bo  left  in  store 
until  the  regiment  assembles  again  at  the  expiration  of  its  furlongb. 

2.  The  Superintendent  of  the  Eecruiting  Service  will  detail  as  many 
reliable  regimental  officers  as  may  bo  necessary  to  remain  at  the  ren- 
dezvous in  charge  of  the  arms  and  accoutrements  thus  left,  and  will 
immediately  report  to  the  Adjutant  General  the  names  of  the  ofBcerai 
detailed.  They  will  receive  their  furloughs  after  the  regiment  returns. 
to  the  rendezvous. 

3.  The  officers  detailed  to  take  charge  of  this  property  will  be  hold 
accountable  that  it  is  preserved  in  good  order.    They  will  exchange  in- 
voices and  receipts  for  the  same,  on  which  the  conditiovi  o^  ^w^\i  ^\\.\r\ss 
will  be  note/J;  and  will  m^ke  a  special  return  of  \t  to  t\v^  KeL\\i\,'!\\i\»^^^^ 
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oral,  ou  which  tbo  regimeuts  and  companies  to  whom  it  belongs  will  be 
specified.  . 

4.  At  the  expiration  of  the  forlough  granted  the  regiment,  the  arms  \  - 
and  accoutrements  will  again  be  turned  over  to  the  regimental  and 
company  officers,  who  should  be  responsible  for  them  when  in  the  hands 
of  the  men ;  and  they  will  be  responsible  that,  when  the  men  retnm  to 
the  Army,  their  arms  and  accoutrements  shall  return  with  them  in  sen*- 
iceable  condition. 

5.  This  order  is  not  intended  to  apply  to  men  fnrlonghed  as  indind- 
uals  when  their  regiments  do  not  re-cniist,  who  will  turn  in  their  arms 
and  accoutrements  to  the  officer  responsible  therefor  before  they  leave 
their  companies. 

G.  The  camp  and  garrison  equipage  of  a  fnrlonghed  regiment  will  be 
properly  cared  for  until  its  return,  according  to  orders  which  may  be 
given  by  the  commanders  in  the  field. 

By  order  of  the  Secretary  of  War : 


(Official:) 


E.  D.  TOWNSEND, 
Assistant  Adjutant- Oeneral, 


It  is  apparent  from  the  foregoing  orders  of  the  War  Department, 
regulating  the  enlistment  and  furloughing  of  Veteran  YoluntecrA,  that 
at  the  time  the  claimant  was  wounded  he  was  not  entitled  to,  nor  in  any 
manner  warranted  in  carrying  arms  or  equipments  on  or  about  his  per- 
son, as  there  was  no  occasion  for  so  doing,  and  any  injury  resulting  by 
the  accidental  discharge  of  a  pistol  or  revolver,  at  the  time  and  place 
alleged,  was  not,  directly  nor  indirectly,  the  result  of  any  military  duty 
which  claimant  was  then  and  there  required  to  do  or  perform. 

The  action  of  j'our  office  rejecting  the  claim  was  eminently  proper, 
and  is  affirmed. 


WIDOW'S  CLAIM— DEATH  CAUSE, 

Mary  A.  Bukeu. 

Expert  medical  testimony  cetablishiDg  tlie  fact  that  soldier's  suicidal  death  washy 
reason  of  Insanity  produced  by  injuries  for  Mrhich  pensioned.  Hold :  widow's  claim 
established. 

Assistant  Secretary  Hatclcins  to  the  Commissioner  of  Pensions^  January  5, 

1887. 

Herewith  are  returned  the  papers  in  the  claim  No.  292,364,  of  Mar^'^ 
A.  Buker,  widow  of  Cyrus  F.  Buker,  late  of  Co.  '^  I"  17th.  Maine  Vols, 
upon  claimant's  appeal  from  the  action  of  your  office  rejecting  her  claim. 

It  appears  the  soldier  enlisted  July  29,  1862,  and  was  discharged 
April  21, 1864,  for  chronic  Nephritis  and  Haematnria* 
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He  applied  for  pension  February  11,  18C5,  alleging  injury  from  a  fall 
whicli  caused  inflammation  of  the  hip  joint  and  disease  of  the  kidneys, 
rendenng  him  permanently  lame  in  bis  left  leg. 

He  was  accordingly  pensioned  August  18, 1865,  from  April  21, 1864, 
at  86  per  month,  for  injury  as  alleged. 

He  applied  for  increase,  July  27, 1872,  alleging  injury  to  his  hip  and 
back,  causing  derangement  of  his  nervous  system  which  wholly  in- 
capacitated him  for  manual  labor.  His  rating  was  therefore  increased 
January  31, 1873,  to  $8  per  month,  from  October  18, 1872,  for  the  origi- 
nal disability. 

Under  date  of  January  7th,  1872,  he  again  applied  for  increase,  alleg- 
ing that  while  in  line  of  duty,  on  or  about  December  15, 1863,  at  Brandy 
Station,  Va.  double-quicking  through  the  woods,  he  fell  and  injured  his 
hip  and  kidneys  from  which  his  left  side  is  partially  paralyzed,  cold  and 
nnmb." 

Tour  office  rejected  such  claim  December  9, 1873,  upon  the  ground  of 
"no  increase." 

The  soldier  having  died  December  15, 1873,  his  widow,  the  present 
claimant,  filed  her  declaration  May  5, 1882,  alleging  ^^  that  the  soldier 
died  December  15, 1873,  from  the  effects  of  laudanum  administered  by 
himself  while  suffering  from,  and  by  reason  of  aberration  of  mind  caused 
by  an  injury  of  hip,  spine  and  nervous  system  received  in  line  of  duty 
in  the  service  of  the  U.  S.'' 

Her  claim  was  rejected  January  21, 1884,  on  the  ground  that  "  the 
cause  of  the  soldier's  death  was  not  due  to  his  military  service." 

Wherefore  claimant  appealed  July  11,  1885. 

Upon  the  foregoing  state  of  facts  the  question  arises :  Did  the  soldier 
die  by  reason  of  any  wound  or  injury  received,  or  disease  contracted 
while  in  the  service  of  the  United  States  and  in  the  line  of  duty! 

That  he  was  sound  when  he  enlisted,  and  received  the  injury  and 
contracted  the  diseases  for  which  he  was  pensioned,  while  in  the  line  of 
duty  in  the  militaiy  service  of  the  U.  S.,  cannot  be  doubted. 

Hence,  the  sole  question  remaining  to  be  determined,  is, — was  the 
temporary  aberration  of  mind,  from  which  he  was  concededly  suffering 
when  he  committed  suicide,  a  sequela  of  the  aforesaid  injury? 

It  is  in  evidence  that  the  soldier  manifested  symptoms  of  insanity 
upon  his  return  home  from  the  army;  and  that  this  abnormal  condition 
of  mind  continued  until  his  death.  Such  symptoms  manifested  them- 
selves, o^^cording  to  Dr.  Allen  (decedent's  family  physician  since  1855) 
"  immediately  after  his  return  home,  by  his  being  moody  and  low  spirited, 
then  fretful  and  insane.   This  condition  of  mind  continued  until  his  death. 

...  As  to  the  nature  of  brain  disease  I  supposed  it  to  be  sym- 
pathetic with  the  other  end  of  spinal  column.  The  spine  and  brain 
making  one  continuous  whole.  I  never  thought  for  a  moment  that  the 
insanity  resulted  from  anything  else  but  the  injuries  he  received  to  his 
hip  and  back^  the  compression  being  continuous,  auOl  \i^  \\^\\\i%\ifcfc\i  ^ 
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well  and  liealtliy  luau  beforo  enlistmcut Tlie  braiu  was  much 

involved  in  this  disturbance  of  the  nervous  system,  so  that  he  had  fre- 
quent spells  of  falling  and  remaining  apparently  dead  for  a  long  time, 
.  .  .  .  sometimes  this  aberration  of  mind  would  burst  into  gusts 
of  passion,  so  that  his  family  would  feel  unsafe.  In  this  mental  derange- 
ment he  ultimately  committed  suicide  December  15, 1873.  .  .  .  After 
his  discharge  from  U.  S.  service,  he  constantly  suffered  from  aberration 

of  mind For  months  before  he  died,  to  the  time  of  his  death, 

he  was  literally  insane,  so  that  I  was  consulted,  the  family  fearing  him, 
particularly  at  night.  He  died  December  15, 1873,  from  the  effects  of 
laudanum  administered  by  himself  while  suffering  from,  and  by  reason 
ofi  aberration  of  mind  caused  by  injury  of  hip  and  spine,  due  to  nervous 
system." 

Another  witness,  Dr.  Ayer,  testified  that  he  had  examined  Buker 
and  found  him  suffering  with  left  hip  and  back,  the  pain  often  extend- 
ing to  the  brain, — ^his  whole  left  side  appeared  to  be  diseased,  and  aber- 
ration of  mind  associated  with  his  disease. 

Not  only  is  the  foregoing  testimony  uncontroverted,  but  it  is  corrobo- 
rated by  Medical  Referee  Dr.  T.  B.  Hood,  who  expressed  the  opinion 
(under  date  of  November  23,  1883,  based  upon  Examining  Surgeon 
Allen's  certificate  of  February  17,  1805  to  wit:  The  probabilities  are 
that  the  insanity  (or  brain  disease)  did  result  from  injury  to  spine  and 
the  disease  of  left  leg  and  urinary  organs  was  secondary  to  same  in- 
jury." 

In  the  light  of  the  foregoing  medical  evidence,  which  is  the  best  at- 
tainable, it  is  quite  manifest  that  the  aberration  of  mind  under  which 
the  soldier  was  laboring  when  he  committed  suicide,  was  a  sequela  of 
the  injuries  received  in  the  lino  of  duty  in  the  service  of  the  TJ.  S. 

Agreeably  to  this  view  yon  will  please  place  the  appellant's  name 
upon  the  pension  roll. 


widow's  claim^death  cause, 
Alice  E.  Tr avers. 

Where  the  soldier's  death  was  caused  by  an  overdose  of  Morphine  admlnisteicd  by 

himself  upon  his  own  responsibility,  but  with  no  suicidal  intent: 
Held,  no  basis  for  widow's  claim. 

Assistant  Secretary  HavcMns    to   the  Commissioner  of  Pensions^  April 

12,  1887. 

Herewith  are  returned  the  papers  accompanying  your  officx)  report  of 
December  15, 1886,  in  re  the  claim  No.  320,038,  of  Alice  E.  Travels, 
widow  of  John  T.  Travers,  Hospital  Steward,  3d  Michigan  vols. 

Soldier  enlisted  August  25, 18G4,  and  was  discharged  June  11, 18GG. 
No  record  of  any  disability.    He  died  Jftwwvvty  (S,  l&Sl. 
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The  widow  filed  iicr  declaration  for  pension  Oct.  G^  1884,  alleging  tbat 
the  soldier  "  died  from  disease  contracted  while  in  the  service  of  the  U.  8.'^ 
.  Her  claim  was  i-ejected  January  7,  188G,  on  the  ground,  "  soldier-a 
death  caused  by  over  dose  of  morphine  administered  by  himself." 

Wherefore  claimant  appealed,  alleging  as  a  ground  therefor:  ^^It  is 
shown  to  a  reasonable  certainty,  wo  think,  that  the  soldier  contracted 
in  tho  service  some  form  of  lung  disease,  or  disease  of  the  throat,  which 
caused  great  physical  pain  at  times,  to  obtain  relief  from  which,  tho 
soldier,  a  practical  druggist,  administered  morphine — causing  death. 
...  In  the  absenco  of  evidence  of  a  suicidal  intent  it  must  be  as- 
sumed that  Mr.  Travers  in  administering  the  drug  used  his  very  best 
judgment." 

The  foregoing  statement  of  fact  in  the  appellant's  behalf  is  borne  out 
by  the  evidence,  which  contains  no  intimation  of  suicidal  intent  or 
mania.  It  has  been  iei)eatedly  held,  however,  by  this  Department, 
notably  in  claim  Ko.  292,304,  of  Mary  A.  Buker,  decided  January  G, 
18S7,  that  where  such  suicidal  mania  is  shown  by  competent  expert  evi- 
dence to  have  been  a  sequela  of  injury  received  or  disease  contracted  in 
the  line  of  duty  &c.,  such  mania  is  basis  for  pension. 

''In  the  light  of  the  foregoing  medical  evidence,  which  is  the  best 
attainable,  it  is  quite  manifest  that  the  aberration  of  mind  under  which 
the  soldier  was  laboring  when  he  committed  suicide,  was  a  sequela  of 
the  aforesaid  injuries  received  in  the  line  of  duty  in  the  service  of  the 
U.  S.,"  agreeably  whereto,  the  claim  was  allowed.  See  case  cited,  supra. 
On  the  other  hand  it  has  been  repeatedly  held  that,  where  tho  death 
of  the  soldier,  upon  whose  account  tho  pension  is  claimed,  was  caused 
by  an  overdose  of  a  narcotic  or  other  poison,  which  had  been  either  pre- 
scribed originally  by  a  physician  to  alleviato  pain  caused  by  disease 
contracted  or  wound  received  in  the  IT.  S.  service,  or  taken  upon  the 
soldier's  own  responsibility  through  mistake,  and  with  no  suicidal  in> 
tent,  such  death  cause  can  not  be  accepted  as  a  competent  basis  for 
claim. 

The  Department  is  convinced  the  soldier's  death  in  this  case,  irom  an 
overdose  of  morphine,  was  in  no  sense  attributable  to  his  army  service. 
The  rejection  is  therefore  affirmed. 


LINE  OF  DUTY— ACCIDENTAL  INJURY. 

James  M.  Hay. 

Soldier  being  ordeied  before  an  ExaminiDg  Board  at  WashiDgton,  D.  C,  is,  upon  bis 
attempted  return  to  camp,  tbrowu  from  a  railroad  train  and  injured.  Tlio  injury 
is  held  to  have  been  received  in  the  lino  of  duty. 

Assistant  Secretary  Hawhins  to  the  Commissioner  of  Pensions^  May  13, 

1887. 

Herewith  are  returned  tlic  papers  which  accompau\evV'SOxvtT^\>^\\»<^S. 
April  29, 18S7,  upon  the  appeal  of  James  M.  Hay,\alo  PTYN^Jt^C^Ci^^^^'*^ 
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138,  Kegt.  Pa.  Vols.,  from  the  action  of  your  oflBce  rejecting  bis  claim 
for  pension. 

He  enlisted  Aug.  30, 1863,  and  was  discharged  June  23,  1865. 

In  his  declaration,  filed  Nov.  7, 1879,  claimant  alleges  that  at  Wash- 
ington, D.  O.  on  or  about  March  15, 18G4,  he  was  ordered  by  Gcnl. 
Casey  to  return  to  bis  regiment,  he  having  been  previously  ordered  to 
Washington  to  appear  before  the  Examining  Board,  at  said  city,  for 
examination  for  a  commission.  That  npon  getting  on  the  train  at 
Washington  he  was  thrown,  by  the  sudden  backing  of  the  engine,  on  a 
pile  of  cross  ties  which  toppled  over  him  knocking  him  senseless,  and 
when  be  regained  consciousness  he  found  himself  in  Douglas  Hospital, 
Washington,  D.  C.  The  accident  caused  an  injury  of  the  spine  and 
kidneys..  That  he  was  treated  in  said  Douglas  Hospital  and  was  after- 
wards transferred  to  McGlellan  Hospital,  Philadelphia,  and  afterwards 
was  under  treatment  by  Dr.  Cady,  the  Eegimental  Surgeon. 

Claimant,  Feb.  1, 1882,  testifies :  I  cannot  furnish  the  affidavit  of  a 
commissioned  officer  of  my  company  or  regiment  as  none  of  them,  or  my 
comrades,  were  present  when  the  injury  was  received.  Claimant,  Jan. 
15, 1883,  testifies  that  he  was  ordered,  at  Brandy  Station,  Va.,  to  report, 
in  March  1864,  to  Gen.  Casey,  at  Washington,  D.  C.  for  examination 
for  a  commission  as  an  officer  of  colored  troops,  and  left  Washington, 
on  the  railroad  running  from  Culpepper,  Va.  to  Washington,  D.  C. 
That  he  embarked  at  Brandy  Station  on  said  railroad,  reported  to  Gen. 
Casey  and,  on  the  following  day,  was  ordered  to  return  to  his  regiment — 
still  quartered  at  Brandy  Station ;  that  ho  had  just  entered  the  train  to 
return  to  Brandy  Station,  when  the  injury  named  in  his  application  was 
received.  The  cars  bad  not  started,  but  were  drilling,  getting  ready  to 
start,  there  were  no  seats  and  be  was  compelled  to  stand ;  the  entrance 
was  in  the  middle  at  the  side ;  that  just  after  getting  in,  the  injury,  as 
before  described,  was  received.  That  the  accident  occurred  at  Wash- 
ington ;  that  he  was  travelling  without  company  and  knew  no  one  on  the 
car ;  that  he  is  unable  to  give  the  corporate  name  of  the  railroad,  but 
it  was  the  road  he  was  required  to  take  to  reach  Brandy  Station  from 
Washington  and  was  running  at  that  time  to  Culpepper,  Va. 

The  Adjutant  General  U.  S.  Army,  March  25, 1881,  reports  : 

James  M.  Hay,  Co.  "  I"  138.  Pa.  Vols.,  was  enrolled  Aug.l2, 1862,  and 
is  reported  Oct.  31, 1863  to  Feb.  29, 1864,  present;  April  30, 1864,  ab- 
sent without  leave  from  April  8, 1864;  June  30, 1864,  absent  sick  in 
hospital ;  Aug.  31, 1864,  present ;  mustered  out  with  company,  June 
23, 1865.  The  records  of  this  office  furnish  no  evidence  of  alleged  in- 
jury. 

In  communication  dated  Jan.  25,  1883,  the  Adjutant  General  says: 
It  appears  from  the  records  of  this  office  that  James  M.  Hay,  Co.  "I" 
138tb  Pa.  Vols.,  was  given  a  permit  by  this  office,  dated  March  28^  1864, 
to  appear  before  the  Board  in  session  in  this  city  of  which  Maj.  Gen. 
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sey  was  President,  for  examiuatiou,  with  a  view  to  his  appoiutmcut 
an  officer  of  U.  S.  Colored  Troops.  On  March  30, 1864,  the  Com- 
nding  General,  6th  Corps,  endorsed  the  permit  as  follows:  ^<A  fur- 
gh  for  3  days  will  be  granted.'' 

lay  was  examined  by  the  Boanl  April  6,  1864.  The  Regiment  was 
tioned,  from  Feb.,  1864,  to  April  20, 1864,  near  Brandy  Station,  Ya. 
larch  13, 1883,  the  Adjutant-Gencral  says:  James  M.  Hay  appeared 
ore  the  Board  mentioned  in  endorsement  of  Jan.  25, 1883,  and  was 
icted^  he  should,  therefore,  have  returned  to  his  regiment, 
u  his  report  dated  Jnne  20,  1885,  the  Adjutant  General  says :  His 
ae  does  not  appear  on  Regimental  Hospital  Records  which  cover  only 
n  March  4,  to  22, 1864.  Returns  of  Co.  "1"  are  not  on  file.  Other 
npany  and  Regimental  books  furnish  no  information. 
'he  records  of  this  office  afford  no  information  bearing  upon  this  case 
contained  in  former  reports,  and  endorsements,  which  are  hereunto 
iched. 

'he  Surgeon  General,  U.  S.  Army,  in  his  report  dated  Nov.  26, 1881, 
s :  James  M.  Hay,  Private  Co.  "1"  13Sth  Pa.  Vols,  entered  Douglas 
H.  Washington,  D.  C.  April  8, 1864,  with  contusion  right  side,  and 
nsferred  May  5, 1864,  and  that  he  was  admitted  to  McClellan  G.  H. 
ietown,  near  Philadelphia,  Pa.  May  6, 1864,  with  Vul.  Contus,  right 
9  by  log  falling  on  him,  and  returned  to  duty  July  13,  1804.  There 
no  records  of  tlie  Regiment  on  file. 

'he  claim  was  submitted  for  admission  by  an  examiner  of  your  office 
3. 1,  1882,  and  approved  by  the  legal  Reviewer  Dec.  13, 1882  for 
itused  wound  of  right  side  and  results.  It  was  resubmitted  for  ad- 
«ion  January  31,  1883,  and  medically  approved  February  2, 1883  for 
tused  wound  of  right  side  and  resulting  lumbago ;  disability  rated 
[,  April  6,  ]883,  the  case  was  submitted  to  the  S.  E. Division  to  de- 
nine  whether  the  alleged  injury  of  spine  was  received  in  line  of  duty. 
y  0,  one  of  the  Legal  Reviewers  recommended  the  rejection  of  the 
m  on  the  ground  <^  that  the  alleged  injury  to  spine  and  kidneys  can- 
be  proved  to  have  been  received  in  the  line  of  duty  5  that  he  was 
ent  from  his  command  at  the  time  alleged,  and  it  is  more  than  prob- 
e,  under  Section  4700,  R.  S.  that  he  was  not  on  duty  prior  to  or  suc- 
din^:  said  date  March  15, 1864.  The  Reviewer  referred  to  the  opinion 
he  2nd,  Deputy  Commissioner  which  is  dated  April  28, 1865,  and  of 
ich  the  following  is  a  copy,  viz: 

liis  man  left  his  command  on  a  furlough ;  this  furlough  was  a  mere 
ve  of  absence  to  attend  to  private  business,  and  its  character  was 
altered  by  the  fact  that  this  business  had  some  connection  with  the 
vice.  In  my  judgment  he  ceased  to  be  in  the  line  of  duty  when  he 
>  his  command,  and  so  continued  until  he  returned,  excepting  as  ho 
y  have  in  the  meantime  acted  under  the  orders  of  a  superior  officer, 
says  that  when  injured  he  was  acting  under  a  special  order  of  Genl. 
«y.  Two  ineffectual  attempts  have  been  made  to  obtaiu  a  to^o^^ 
n  the  Adjt.  genh  showing  whether  there  is  any  TecotA  ot  «\\c\\  wcv«t^^\ • 
107J7  PEN 8 
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Letanotber  call  be  made  statiug  wLat  claimant  alleges,  aud  reqnesimg 
an  examination  of  the  proper  files.  If  no  snch  order  is  found  the  claiiu 
must  be  rejected. 

K  r.  LOVEIIIDGE,  2nd  D.  C. 
April  28,  1885. 

From  this  adverse  action  the  appeal  is  taken  aud  in  said  api>eal  filed 
Mayl4, 188G,  Chas.  W.  Fitts,  (Claimant's  attorney)  contends,  "That 
the  rejection  of  the  claim  is  a  violent  presumption  which  cannot  be 
based  either  upon  the  evidence  on  file  in  the  case  or  the  practice  of  the  . 
Pension  OflBce,  as  the  claim  is  established  upon  the  evidence,  the  law,  \ 
the  rulings  of  the  Department,  and  manifest  and  undoubted  justice.^   : 

The  records  of  the  War  Department  show  appellant  enlisted  in  Au-   » 
gust,  1862,  as  a  private  soldier  in  Co.  1, 138th  Pa.  Vols,  to  serve  three  ' 
years,  and  was  honorably  discharged  June  23,  1805,  by  reason  of  the 
ending  of  the  Civil  War. 

It  appears  from  the  testimony  on  iile  in  this  claim  that,  on  the  4th  : 
day  of  April,  1864,  the  appellant,  by  proper  authority,  left  his  company 
and  regiment  at  Brandy  Station,  Va.  and  proceeded  to  Washington,  D. 
O.  for  the  purpose  of  being  examined  by  a  Board  of  Examiners,  of 
which  Major-General  Casey  was  President ;  that  on  or  about  April  C, 
1864,  the  appellent  was  examined,  and  afterwards  was  ordered  by  Gen- 
eral Casey  to  return  to  his  regiment;  that  while  en  route  to  his  regi- 
ment, in  obedience  to  said  order,  he  was  thrown  from  a  railroad  car  to 
a  pile  of  railroad  cross-ties,  some  of  which  fell  over  him  and  so  severel}' 
injured  him  as  to  render  him  unconscious;  that  he  knew  nothing 
further  of  what  took  place  till  he  came  to  his  senses  and  found  himself 
in  the  Douglas  Hospital,  Washington,  D.  0.  He  admitted  that  when 
he  was  thrown  from  the  car  and  injured  he  was  not  in  company  with 
any  one  who  knew  him ;  that  he  was  travelling  alone  and  a  stranger  to 
persons  who  may  have  been  there  at  the  time. 

Your  office  brief  shows  that  the  claimant  was,  in  1883,  disabled  in  a 
])ensionable  degree  by  reason  of  contused  wound  of  right  side  and  re- 
sulting lumbago,  as  certified  by  medical  examinations  and  concun^d  in 
by  the  then  Medical  Eeviewer  of  the  Pension  Office. 

The  weight  of  evidence,  and  in  fact  all  the  testimony  filed  in  this 
claim — given  by  officers,  comrades  and  neighbors— proves  beyond  a 
doubt  the  good  character  and  temperate  habits  of  claimant  both  in  the 
Army  and  out  of  it.  There  is  no  testimony  on  file  tending  in  any  man- 
ner to  disprove  the  evidence  of  claimant  as  to  the  manner,  time  and 
place  of  the  incurrence  of  the  alleged  injuries,  but,  on  the  contitiry,  ho 
is  fairly  corroborated  by  the  records  in  the  Surgeon  General's  office, 
which  show  he  was  treated  in  Douglas  General  Hospital,  Washington, 
D.  C.  for  contusion  of  right  gide  from  April  8,  1864  to  May  5,  1864, 
when  he  was  transferred  to  Nicetown,  near  Philadelphia,  Pa.  May  6th, 
and  entered  McClellan  General  Hospital,  with  contused  wound  of  right 
s/cle  by  log  MViug  on  him.    lie  wus  \YOAtedl\\^t<^  until  July  13, 1864, 
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Ueu  bo  returned  to  daty.  He  is  also  corroborated  by  the  positive  testi- 
lony  of  Lieutenant  J.  T.  Eover,  who  bases  his  testimony  on  a  written 
ield  diary  made  in  1864  and  by  the  testimony  of  comrades  James  Parks, 
now  of  Highland,  Colorado)  and  Benjamin  P.  Roberts,  (now  of  Shasta 
Jounty,  Galfornia)  who  saw  claimant  in  hospital  in  Washington  and 
near  Philadelphia,  respectively  in  1864,  and  who  heard  claimantnarrato 
the  circumstances  of  the  incurrence  of  the  injury  for  which  he  was  then 
and  there  being  treated.  It  also  appears  that  your  office  had  this  claim 
examined  by  a  special  examiner,  the  only  result  being  to  further  prove 
claimant's  exemplary  life;  that  he  was  by  trade  a  carpenter  but  had  to 
abandon  working  at  the  same  on  account  of  hts  continued  and  increas- 
ing ill  health  caused  by  said  alleged  injuries. 

It  thus  appears  there  is  no  testimony  on  file  to  gainsay  the  allegations 
of  claimant  as  to  the  incurrence  of  the  injury,  and  it  is  conceded  that  he 
is  in  an  unsound  state  of  health,  the  same  being  the  result  of  the  con- 
tused injuries  of  his  right  eide  for  which  he  was  treated  while  a  patient 
in  hospital  during  April,  May,  June  and  July ;  therefore,  the  only  ques- 
tion to  be  considered  in  this  case  is  that  of  line  of  duty. 

Under  Section  11  of  the  Act  of  Congress,  approved  July  17, 1862, 
the  President  of  the  United  States  was  empowered  to  employ  as  many 
persons  of  African  descent  as  deemed  necessary  and  proper  for  the  sup- 
pression of  the  rebellion,  and  for  this  purpose  he  could  organize  and  use 
them  in  such  manner  as  judged  best  for  the  public  welfare. 

On  the  first  day  of  January  1863,  President  Abraham  Lincoln  issued 
I  proclamation  declaring  all  persons  held  as  slaves  within  certain  des- 
ignated states,  and  parts  of  states,  are,  and  henceforward  shall  be,  free ; 
&<;.,  &c. 

And  he  further  declared  and  made  known  that  such  persons,  of  suit- 
able condition,  would  be  received  into  the  armed  service. of  the  United 
States  to  garrison  forts,  positions,  stations,  and  other  places,  and  to  man 
ressels  of  all  sorts  in  said  service. 

In  pursuance  of  the  foregoing,  orders  were  duly  issued  by  the  proper 
nilitary  authorities  of  the  United  States  for  the  enrollment,  equipment 
md  proper  discipline  of  the  United  States  Colored  Troops,  and,  among 
>ther  things,  it  was  ordered  that  enlisted  men  and  noncommissioned 
)fficer8  in  the  Volunteer  service  of  the  United  States  would  be  selected 
ind  examined  for  commissions  in  the  United  States  Colored  Troo])s. 

In  accordance  with  the  rules  and  orders  thus  established,  this  claim 
int  was,  in  March,  1864,  selected  because  of  his  good  soldierly  record 
or  examination.     April  4, 1864  he  left  Camp  at  Brandy  Station,  Vii. 
Inly  authorized  to  appear  before  the  Examining  Board  then  in  session 
n  Washington,  D.  C,  to  be  examined  for  a  commission. 

The  records  of  the  Adjutant  General's  office  show  claimant  was  cx- 
imined  on  the  6th  day  of  April  1864.  It  fails  to  show  whether  in  fore- 
loon  or  afternoon.  Claimant  testifies  that  after  be  waa  ^^•aim\vi^v^.\x^ 
vas  ordered  by  General  Casey  to  return  to  bis  reg\\n(Mit  ^T\a.\i^^^»  ^>^^^ 
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set  out  to  join  his  regiment ;  that  wliile  en  roate  boarding  a  train  in 
Washington,  D.  G.  he  was  injured,  &c.,  &c. 

The  good  character  of  this  soldier  has  been  so  fully  shown  by  tbe 
testimony  filed,  it  cannot  be  presumed  the  injury  was  received  in  any 
street  brawl  or  debauch ;  the  fact  is  shown  by  the  records  of  Douglas 
Hospital  that  he  was  rendered  insensible  by  the  dangerous  and  severe 
fall  and  resulting  contused  wounds.  If  claimant  had  been  brought  to 
the  hospital  in  a  conscious  state  it  is  quite  likely  he  would  have  been 
required  to  give  a  full  and  concise  statement  as  to  the  cause  of  his  cod- 
tused  injuries,  but  being  in  the  unconscious  condition  in  which  he  as- 
serts he  was,  the  officials  only  made  a  record  of  what  injuries  they  found 
on  the  body  of  claimant.  This  is  a  reasonable  presumption  in  favor  of 
claimant  as  it  appears  when  he  entered  the  hospital  the  second  time,  in 
May  1864,  the  record  shows  the  contused  injury  of  right  side  was  caused 
by  *'  a  log  falling  on  him." 

The  presumption  of  law  is  that  every  person  engaged  in  the  public 
service  performs  his  duty  until  the  contrary  is  shown.  A  soldier  is  in 
line  of  duty  whenever  he  is  acting  in  conformity  to  the  regulations  of 
the  Army,  and  the  orders  of  his  superior  officers.  It  cannot  be  pre- 
sumed in  the  absence  of  proof,  that  he  was  acting  in  violation  of  such 
regulations  and  orders.    New  Digest,  page  265. 

At  the  time  claimant  went  to  be  examined  he  was  acting  in  obedience 
to  the  rules  and  ordera  then  in  vogue,  which  were  established  for  the 
public  welfare ;  he  was  not  on  leave  of  absence  or  on  a  furlough  for 
some  private  business  of  his  own,  nor  did  the  duties  which  then  sepa- 
rated him  from  his  regiment  take  him  outside  the  lines  of  the  army ;  he 
belonged  to  the  Army  of  the  Potomac,  and  the  Board  of  Examiners,  ai>- 
pointed  to  examine  soldiers  for  commissions  in  colored  regiments,  con- 
ducted its  examination  in  the  City  of  Washington,  which  was  only  about 
fifty  or  sixty  miles  distant  by  railroad  from  the  camp  of  claimant's  regi- 
ment, and  on  the  shores  of  the  Potomac  River. 

It  has  recently  been  held  by  this  department  that  a  soldier  tempo- 
rarily absent  from  his  company  (but  within  the  lines  of  the  Army)  for 
a  purpose  not  inconsistent  with  the  service,  and  under  the  authority  of 
a  written  pass  from  his  commanding  officer,  is  constructively  in  line  of 
duty.  (Opinion  of  Assistant  Secretary  Hawkins,  in  claim  No.  355, 146, 
of  Charles  H.  Wilcox,  March  1st,  1887.) 

The  facts  in  the  case  referred  to  are  as  follows :  "  The  soldier  was 
granted  permissioti  in  writing  by  his  commanding  officer  to  attend  an 
entertainment  nine  miles  from  camp,  but  within  the  lines  of  the  Army, 
and  while  returning  therefrom  the  next  morning  was  captured  by  the 
enemy,  and,  during  the  imprisonment  which  followed,  he  incurred  disa- 
bilities for  which  he  claimed  pension." 

The  case  now  on  appeal  contains  more  real  merit  than  the  one  just 
cited ;  the  soldier,  Wilcox,  was  granted  permission  to  attend  a  dance 
or  ball^  which  could  solely  and  only  resnit  in  gratifying  his  own  per- 
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sonal  wbim,  or  taste  for  sach  pastime,  while  tbcr  appellaDt  was  strictly 
acting  in  the  true  line  of  a  soldier's  duty,  i.  e.  assisting,  in  his  hum- 
ble way,  to  help  carry  out  successfully  a  project  legalized  by  Act  of  Con- 
gress and  promulgated  by  the  President,  as  Commander-in-chief  of  the 
Armies  of  the  United  States ;  and  the  fact  that  he,  as  a  private  soldier, 
was,  because  of  his  soldierly  reputation,  selected  for  examination  and 
found  worthy  to  be  allowed  to  go  before  the  examining  board  for  exam- 
ination, must  reasonably  be  accepted  as  positively  establishing  his  good 
reputation  for  truth  and  veracity. 

Hence  when  he  positively  swears  that,  as  soon  as  he  was  examined, 
be  was  ordered  by  General  Casey  to  return  to  his  regiment,  he  tried  to 
comply  with  said  orders  and  was  injured  while  on  return  to  his  com 
mand,  without  any  fault  or  neglect  of  his,  and  it  is  found  there  is  no 
testimony  or  evidence  on  file  showing  a  contrary  state  of  facts,  the 
claimant's  statement  stands  unimpeached,  and  is,  in  that  respect,  anal 
ogous  to  the  case  of  Edwin  A.  Leavit,  No.  410,724,  decided  July  26, 
1884  by  Acting  Secretary  Jocelyn.  This  case  is  very  properly  referred 
to,  among  other  cases,  in  the  appeal  Bled  in  this  claim.  The  facts  in 
the  Leavit  case  are  as  follows:  The  soldier  was  wounded  at  the  battle 
of  Bull  Bun  in  18G2 ;  there  was  no  eye-witness,  and  only  one  comrade 
who  testified  that  he  was  injured,  and  that  he  was  sent  to  Hairs  fnrm, 
Va.  and  there  treated  by  Begimental  Surgeon. 

The  case  of  Jackson  Brewer,  as  guardiau  of  minors,  No.  164,315,  Vol. 
IV,  page  38,  C.  Delano,  Secretary,  May  13, 1875,  is  cited  in  appeal,  as 
analogous,  viz :  Soldier  was  found  in  the  river,  near  camp,  nearly  frozen, 
and  died  within  four  days  thereafter,  held :  That  in  the  absence  of  direct 
adverse  testimony  the  soldier  was  in  line  of  duty. 

The  appellant  swears  that  when  he  was  thrown  from  the  railroad  car 
upon,  or  against,  the  pile  of  railroad  ties,  he  \^as  so  severely  injured  ho 
became  unconscious  and  remained  so  until  after  he  was  i)laced  in  Doug- 
las Hospital  when  he  recovered  his  senses.  There  is  no  adverse  testi- 
mony that  in  any  way  or  manner  contradicts  the  chiimant's  testimony 
and  that  of  his  Lieutenant  which  is  fully  corroborated  by  the  records 
showing  his  pass  would  have  expired  on  the  evening  or  night  of  April 
7, 1864.  His  examination  may  have  taken  place  late  in  the  afternoon 
of  the  6th  and  while  on  his  return  to  duty  on  the  7th  he  was  injured 
and  is  found  in  hospital  April  8th,  1864,  disabled  b}'  contused  wounds 
of  right  side  which  proved  to  be  so  serious  and  disabling  that  it  required 
three  full  months  of  hospital  treatment  in  order  to  restore  him  to  suffi- 
cient health  to  enable  him  to  return  to  duty.  The  hospital  record  fully 
corroborates  the  soldier  as  to  severity  of  the  contused  wound  of  his  side, 
and  defeats  any  suspicion  that  he  received  the  same  in  a  street  fight, 
or  drunken  brawl,  for,  if  such  was  the  case,  he  would  have  borne  marks 
and  evidence  of  the  same  on  his  face,  clothes  &c.,  but  nothing  of  the 
kind  seems  to  have  ever  pointed  to  this  claimant.  H\a  Vlotiot^XA^  ^\A 
faithful  military  record  from  enlistment  to  discbavgc — ^ex^t  \i;i.\\\i^ 
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boeu  absent  from  duty  except  as  is  berein  shown— is  another  convinciDi;^ 
proof  in  favor  of  claimant,  especially  when  it  is  remembered  that  med- 
ical evidence  on  file  proves  the  same  injarieshavo  disabled  claimant  in 
<i  pensionable  degree  ever  since  his  discharge  in  June  18G5. 

There  is  no  evidence  in  the  case  that  shows  claimant  was  furnished 
transportation  to,  or  from,  Washington,  D.  C.  or  that  he  was  guilty  of 
contributory  negligence  in  attempting  to  get  on  board  or  ride  on  a 
freight  train,  as  it  was  customary  and  necessary,  during  the  war,  es- 
pecially near  the  vicinity  of  large  armies,  for  soldiers  and  frequently 
civilians,  to  ride  on  freight  cars. 

The  Department,  desiring  equal  and  exact  justice  should  be  given  to 
every  worthy  claim  for  pension,  and  that  the  "  Pension  laws  should  be 
construed  in  the  liberal  and  generous  spirit  which  prompted  their  en- 
actment, and  when  doubts  cannot  be  resolved  by  evidence,  presumptions 
should  incline  toward  claimants — "  follows  this  principle  and,  guided 
by  the  evidence  in  this  case,  it  is  believed  that  the  claimant  has  fully 
and  fairly  proved  that  he  incurred  his  alleged  injuries  in  the  service  and 
line  of  duty  while  temporarily  absent  from  his  regiment  and  within  the 
lines  of  the  Aimy  of  the  Potomac ;  that  his  permission  to  go  to  Wash- 
ington, D.  0.  was  consistent  with  military  rules  and  regulations  in  force 
at  the  time,  and  that  the  purpose  of  being  examined  was  consistent  with 
the  service.  You  will,  therefore,  place  his  name  on  the  Pension  Roll, 
rating  him  according  to  the  degree  of  disability,  as  shown  from  time  to 
time  since  June  24,  1SG5. 


LINE  OF  DUTY— ACCIDENTAL  INJURY, 

John  Yant. 

A  8oldicr  voluntarily  absent  from  his  company  is  out  of  tlio  line  of  duty  and,  tliero- 
foro,  exclusively  responsible  for  whatever  casualty  befalls  him  not  legitimately 
connected  with  his  military  service. 

Assistant  Secretary  Hawkins  to  the  Coramissioner  of  Pensions^  May  11, 

1887. 

Herewith  are  returned  the  papers  in  the  Oiiginal  Invalid  Pension 
Claim  No.  187,492,  of  John  Yant,  late  Corpl.  Co.  "  F,"  99th  Ohio  Vols. 
The  basis  of  this  claim,  filed  Oct.  31, 1873,  is  gunshot  wound  of  right 
hand,  the  ball  cutting  off  the  end  of  thumb  and  injuring  index  finger, 
alleged  to  have  been  received  in  the  service  and  line  of  duty  in  jumping 
over  a  fence  to  fill  his  canteen  with  water  while  on  his  way  with  others 
to  relieve  soldiers  on  picket  guard  near  Louisville,  Ky.  He  was  treated 
in  hospital  No.  C,  Louisville,  Ky. 

Claimant  alleges  before  special  examiner,  Aug.  10,  1883,  that  his 
wound  was  received  about  the  latter  part  of  Sept.  1862.  The  records 
of  the  TTar  Pepartment  show  that  claimant  enlisted  Aug.  11, 1862  and 


DECISIONS  RELATING   TO   PENSIONS.  119 

was  mustered  into  service  Ang.  26, 1862  as  a  corporal  of  Co.  "  F,"  99th 
Ohio  Vols. ;  on  muster  roll  of  Co.  "  F  "  for  Sept.  and  Oct.  1862.  He  is 
reported  sick  in  Lospital  Louisville,  Ky.,  Kov.  and  Dec.  1862.  Dis- 
charged for  disability  November  8, 1862. 

The  Certificate  of  Disability  upon  which  claimant  was  discharged 

Nov.  8,  1862,  over  the  signature  of  J.  W.  Knight,  surgeon  ia  charge  of 

U.  S.  Hospital  No.  6,  Louisville,  K3\,  states  claimant  is  incapable  of 

performing  the  duties  of  a  soldier  because  of  deformity  of  right  hand 

rendering  it  useless ;  disability  existed  previous  to  enlistment. 

The  Surgeon  General's  report  shows  claimant  was  admitted  to  Gen- 
eral Hospital  No.  6,  Louisville,  Ky.,  Oct.  14, 1862,  to  be  treated  for  gun- 
shot wound  and  discharge  d  from  service,  Nov.  12, 1862,  by  reason  of 
gun-shot  wound. 
It  appears  this  claim  was  rejected  by  your  office  Feb.  12, 1874  on  the 
;     groand  that  the  "  deformity  of  hand  existed  prior  to  enlistment."    The 
I    claim  was  subsequently  re-opened,  and,  after  a  speciiil  examination,  was 
rejected  by  your  office  Nov.  16, 1883  upon  the  ground  that "  the  alleged 

I  wound  was  not  received  in  line  of  duty."  From  that  action  this  appeal 
is  taken. 
The  claimant,  in  this  appeal,  asks  to  be  pensioned  for  a  gunshot  wound 
of  right  hand,  antl,  in  his  declaration,  as  also  in  his  testimony  before  a 
I  Special  Examiner,  he  relates  the  origin  of  his  disability  in  the  follow- 
*    ing  terms : 

"  After  I  enlisted,  and  while  at  Louisville,  Ky.,  and  while  on  picket 
the  latter  part  of  September,  1862,  myself  with  others  had  just  been 
relieved  and  I  was  sitting  on  a  fence,  by  a  well,  waiting  my  turn  to  get 
water  to  cook  my  breakfast;  I  had  my  gun  in  my  hand,  and  was  kick- 
ing my  heels  against  the  fence,  when  I  started  to  fall,  I  sprang  from 
the  fence  to  the  ground  ;  in  doing  this  my  musket  struck  the  fence  in 
I    some  way,  was  discharged  and  the  ball  went  through  the  cape  of  my 
over-coat,  clipping  off  the  end  of  my  thumb  and  struck  the  knuckle-joint 
of  the  middle  finger  of  my  right  hand  (my  gun  was  in  left  hand  when 
I  fell)  leaving  my  right  hand  in  the  condition  you  now  see  it." 

The  testimony  in  the  accompanying  papers  is  not  harmonious  as  to 
the  details  of  the  accident  by  which  claimant  received  the  alleged  gun- 
shot  wound,  several  witnesses  testifying  to  the  effect  that,  at  the  time 
the  accident  happened,  claimant's  company  had  been  relieved  from 
picket  duty,  and  that  some  five  or  six  of  them  (includiag  claimant)  took 
"  French  leave  "  and  "  went  to  a  house  about  half  a  mile  away  to  get 
their  breakfast,"  that  claimant  was  "  climbing  over  the  fence  when  his 
guQ  was  discharged,  and  he  was  shot  in  the  right  hand."  The  same 
witness  adds,  however,  that  he  "  does  not  know  whether  the  wound  was 
accidentally  received,  or  was  purposely  self-inflicted;"  and  he  further- 
more states  that  '^  they  had  crackers  and  bacon  in  the  company,  but 
that  they,  the  party,  wanted  a  square  meal,"  which  they  had  gone  away 
from  the  camp  to  procure. 
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Without  considering  here,  as  of  special  moment,  the  evidence  tending 
to  show  that  the  alleged  gan-shot  wound  was  self-inflictcdy  it  is  appar- 
ent that,  taking  as  true  claimant's  own  statement  of  his  case,  the  al- 
leged disability  was  not  received  in  the  line  of  duty,  and  is  not  ascriba- 
bio  to  the  service.  Claimant  was  absent  from  his  company  voluntarily, 
and  had  voluntarily  mounted  a  fence  against  which  he  was  kicking  his 
heels  and  from  which  fence  he  fell,  the  result  being  the  explosion  of  his 
gun  and  the  alleged  wounding  of  his  right  hand.  Claimant  was  clearly 
not  only  off  duty  at  the  time  of  this  accident  but,  of  his  own  accord,  onJt  ol 
the  line  of  duty  and,  therefore,  exclusively  responsible  for  whatever 
casualty  might  befall  him.  The  cause  of  his  injury  had  no  legitimate 
connection  with  his  military  duty,  but  was  an  act  of  culpable  negligence 
or  carelessness  on  his  own  part. 

In  view  of  the  foregoing  facts  the  Department  concurs  in  the  rejec- 
tion of  this  claim,  and  dismisses  the  appeal  as  without  merit. 


rUA  CTICE—BE'EA  TING . 

Wilson  G.  Gray. 

In  the  coDsideration  of  appeals  fur  re-rating  the  Department  relics  ux>ou  the  certil)- 
cates  of  the  examining  surgeons  relative  to  the  degree  of  disability  from  time  to 
time. 

Assistant  Secretary  Eaickins  to  the  Commissioner  of  PensionSy  May  4, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
February  14, 1887,  upon  the  appeal  of  Wilson  G.  Gray,  late  private  Co. 
"  K  '^  3rd  Ark.  Oav.  Vols,  from  the  action  of  your  office  rejecting  his 
claim  for  re-rating.  Claimant  enlisted  February  1,  1864,  and  was  dis- 
charged June  30, 1865.  On  January  13, 1870,  he  filed  an  original  dec- 
laration in  which  he  alleged  disability  from  a  bruise  on  his  leg,  near 
the  ankle,  received  about  June  1, 1864,  while  riding  through  the  brush 
at  night,  on  a  scout  near  Leesburg,  Ark.  June  26,  1872,  he  was 
granted  a  pension  at  the  rate  of  $4.  a  month,  commencing  July  1, 1865, 
on  account  of  caries  of  left  tibia,  and  varicose  veins  of  left  leg,  and  on 
Dec.  8, 1873,  increased  to  $6.  from  Sept.  17, 1873.  It  was  afterwards 
increased  to  $12.  per  month  from  August  18, 1880,  and  $24.  per  month 
from  May  0,  1883,  for  the  same  cause,  resulting  in  total  disability 
such  as  to  render  incapacity  to  perform  manual  labor  equivalent  to  the 
loss  of  a  hand  or  foot. 

April  14, 1886,  claimant  filed  an  appeal  in  which  he  contends,  '^  That 
ever  since  discharge  he  has  been  a  sufferer  from  his  pensionable  disa- 
bility and  has  been  in  a  nK)re  disabled  condition  than  if  his  leg  had 
been  off  &c.  &c.  and  asks  for  a  re-rating  of  his  case  in  accordance  with 
the  evidence  filed." 

April  17, 1886  the  alleged  appeal  was  filed  with  the  Board  of  Pen- 
sj'on  Appeals,  and  Oct.  4,  1886  claimant  ft\eOi  au  wu^xnotw  Oioixsv  \vv  ^our 
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office  for  increase  of  pension  under  the  act  of  Congress  approved  Au- 
gust 4,  1886. 

November  24,  188G  jour  office  bad  claimant  cxaddined  by  a  Board  of 
Surgeons,  under  special  written  instructions.  On  Dec.  IG,  188G,  tlie 
Board  filed  its  certificate  of  examination  and  on  January  11,  lS87,your 
office  rejected  the  claim  on  the  ground  that  the  report  of  the  Boi'rd  of 
Examining  Surgeons  showed  him  not  entitled  to  an  increase. 

Since  claimant  filed  his  original  declaration  he  was  examined  five 
times  by  U.  S.  examining  surgeons  on  the  following  dates  and  rated 
accordingly,  viz : 

By  a  single  surgeon  at  Lewisburg,  Ark.  September  1873,  Rated  i  dis- 
ability. 

By  a  single  surgeon  at  Little  Rock,  Ark.  September  7, 1875,  Rated 
34  disability. 

By  a  single  surgeon  at  Little  Rock,  Ark.  August  18, 18S0.  Rated  at 
23, 3d  grade  ($12.). 

By  a  single  surgeon  at  Little  liock.  Ark.  May  9,  1883.  Rated  total 
Sd  grade,  $18. 

By  a  Board  of  three  surgeons  at  Little  Rock.  Ark.  November  24, 188C. 
Bated  at  total  for  disability  caused  by  varicose  ulcer  of  left  leg,  and  i 
total  for  that  caused  by  varicose  veins  of  left  leg.  Ratings  aggregate 
tI2  per  month. 

It  also  appears  from  the  papers  on  file  in  the  case  that  claimant,  be- 
lieving his  disability  entitled  him  to  a  higher  rating  from  the  date  of 
discharge  than  that  allowed  him  by  your  office,  applied  to  the  Congress 
of  the  United  States  for  special  legislation  and,  on  January  21, 1884, 
Senate  Bill  1208  was  introduced  by  the  Honorable  Senator  Garland, 
which  bill  was  read  twice  and  referred  to  the  Committee  on  Pensions, 
and  which  reads  as  follows : 

A  BILL  for  the  relief  of  Wilsou  G.  Gray. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  tlie  United 
States  in  Congress  assembled,  That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  and  directed  to  re  rate  the  pension  of  Wilson 
G.  Gray,  formerly  of  Co.  "  K''  3rd  Regiment  Arkansas  Cavalry  Volun- 
teers, at  twenty-four  dollars  per  month,  from  his  discharge  from  the 
military  service,  deducting  the  amount  of  pension  he  has  hitherto  been 
paid. 

On  or  about  June  20, 1884,  Mr.  Jackson,  from  the  Committee  of  Pen- 
sions, submitted  the  following  repoet  (To  accompany  Bill  1208) 

The  Committee  on  Pensions,  to  whom  was  referred  the  bill  (S.  1208) 
for  the  relief  of  Wilson  G.  Gray,  having  examined  the  same,  respect 
fully  report : 

That  said  Wilson  G.  Gray,  late  private  Co.  K,  Third  Regiment, 
Ark.  Cavalry,  was  pensioned  Jany  26, 1872,  for  caries  of  \eftl\fe\ab^\i^ 
varicose  tgws  of  left  7e^— d/sa bilities  contracted  in  ttio  s^t\\efc — =5sA,  ^V* 
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per  Dion  111  from  July],  18G5,  the  date  of  bis  discharge.  U  is  pension 
was  subsequcDtly  iucrcascd  to  $0.  x>er  month  from  Sept.  17, 1873,  to 
$12.  per  month  from  May  0,  J 883.  This  last  increase  having  l^een  made 
under  the  equivalent  disability  clause  of  the  Act  of  March  3,  1883.  It 
does  not  appear  that  he  has  applied  at  the  pension  office  for  an  increase 
of  the  last  mentioned  rate.  The  bill  proposes  to  direct  the  Secretary 
of  the  Interior  to  rerate  the  pension  of  said  Gray  <^  at  $24.  per  montli 
from  his  discharge  from  the  military  service,  deducting  the  amount  of 
l)en8ion  he  has  hitherto  been  paid."  That  is,  to  pay  him  $24.  per  month 
from  July  1, 18G5  less  amount  already  received.  This  cannot  be  al- 
lowed. The  increased  pension  awarded  him  under  the  Act  of  March  3, 
1883,  did  not  carry  with  it  any  right  to  arrears  on  such  cases.  Your 
Committee  have  steadily  refused  to  recognize  or  sanction  any  such 
principle.  It  would  be  in  the  highest  degree  dangerous  for  reasons  re- 
peatedly stated  by  the  Committee,  and  perfectly  obvious  upon  a  mo- 
ment's reflection.  The  Committee  recommend  that  the  bill  be  indefi- 
nitely postponed  by  the  Senate. 

From  a  careful  examination  of  all  testimony  filed  by  the  claimant,  as 
well  as  from  the  certificates  filed  by  examining  surgeons  showing  the 
physical  condition  and  pensionable  degree  of  his  disability  from  time 
to  time,  the  Department  finds  that  your  office  has  treated  the  claimant 
most  liberally  under  the  provisions  of  the  several  Acts  of  Congress  in 
such  case  made  and  provided,  especially  under  the  Acts  approved 
March  3, 1883,  and  Aug.  4,  18S€,  respectively.  The  action  of  the  U. 
S.  Senate  in  sustaining  the  report  of  its  Committee  in  refusing  the  re- 
rating  and  consequent  arrears  is  another  evidence  of  the  fair  treat- 
ment claimant  received  from  time  to  time  since  filing  his  declaration  in 
January  1870. 

The  recent  action  of  your  office  rejecting  the  appellant's  claim  for  in- 
crease of  pension  was  proper  and  is  affirmed. 


pbactice^ruling  no.  55. 
John  Hobabt. 

Discharge  upon  surgcoii'd  certilicato  of  dissibilit}'  which  Btates  the  disabilily,  on  ac- 
count of  which  soldier  was  discharged,  existed  for  some  years  prior  to  CDiistment 
and  said  discharge  being  after  but  three  mouths  service :  Held,  rejection  proinr. 

Assistaiit  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  April  21^ 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
July  7, 1880,  upon  the  appeal  of  John  Uobart,  late  of  Co.  "  D  »  119th 
Regt.  Ills.  Vols.,  from  the  action  of  your  office  rejecting  his  claim  for 
pension. 

He  enlisted  August  12,  18G2,  at  Colchester,  Ills.,  to  servo  three 
years,  am\  was  discharged  on  Surgeon's  Certificate  of  Disability  No 
vember  8,  18G2. 
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ne  filed  au  original  declaratioD  for  pcusioa  Fcbrnary  10,  1883,  in 
which  be  alleges,  '^  That,  while  iu  camp  at  Quincy  Ills,  in  October 
1862,  while  in  the  line  of  duty,  digging  pit  hoIe8,  he  contracted  hemor- 
rhoids caused  by  a  strain ;  a  severe  cold  settled  in  his  back  and  within 
a  week  prolapsus  iu  ano  developed,  alTcctiug  the  spinal  nerves ;  he  was 
treated  for  said  disabilities  in  hospital  No.  3  or  4,  at  Quincy,  Ills,  by 
Surgeon  Bailey ;  he  has  not  been  able  to  do  any  hard  labor  since." 

Tho  records  of  the  Surgeon  General's  Office  show  claimant  was  ad- 
mitted  to  General  Hospital  at  Quincy,  Ills,  on  November  1, 18G2, 
with  prolapsus  ano — "  been  troubled  for  four  or  live  years  before  enlist- 
ment ^  and  discharged  from  service  Nov.  8,  1862.    The  following  is  a 
copy  of  Surgeon's  Certificate  of  Disability  upon  which  he  was  dis- 
charged, viz:   "John  Hobart,  private  of  Gapt.  McConnells  Co.  H  of 
tho  119th  Regt.  of  Ills.  Vols,  was  enlisted  by  Capt.  McConnell  of  tho 
119th  Eogt.  of  Ills.  Vols.  Infty  at  Colchester,  Ills,  on  tho  12th  day  of 
August  1862  to  serve  three  years;  he  was  born  iu  Oswego  County  in 
the  State  of  New  York,  is  28  years  of  age  5  ft.  10  inches  high,  dark  com- 
plexion, grey  eyes,  dark  hair,  and  by  occr.pation  when  enlisted  a  broom- 
maker.    During  the  last  two  months  said  soldier  has  been  unfit  for  duty 
60  days.    He  has  been  troubled  with  piles  for  4  or  5  years  past ;  but 
has  been  worse  since  enlistment.    He  has  always  been  troubled  with 
lameness  of  back  and  weakness.    lie  was  not  examined  by  a  medical 
oflBcer  before  enlistment." 
Station  :  Genl.  Hospl.  Quincy,  Ills. 

Date :  Nov.  7, 1862. 

R.  NicnoLLS, 

Surgeon. 

"I  certify  that  I  have  carefully  examined  the  said  John  Hobart  of 
Capt.  McConnells  company,  and  find  him  incapable  of  performing 
the  duties  of  a  soldier  because  of  hemorrhoids  attended  with  prolapsus 
aoi.  There  is  debility  and  pain  in  the  said  region ;  with  such  an  ap- 
pearance of  general  ill  health  as  to  render  it  altogether  impossible  that 
he  will  ever  be  fit  for  duty  as  a  soldier. 

R.  NiCHOLLS, 

/Surgeon  in  Charge  of  Gcnh  HospH.  Quincy^  Ills, 

Discharged  this  8th  day  of  November,  1862,  at  Quincy,  Ills. 

V.  K.  Hart, 
Capt.  Idth  U.  S.  Infty.  Commanding  the  PosV^ 

Your  office  rejected  the  claim  May  1,  1883,  on  the  ground  that  the 
disabilities  existed  prior  to  enlistment.  Claimant  subsequently  filed 
additional  medical  and  lay  testimony  and  tho  claim  was  thereupon 
placed  in  the  hands  of  special  examiners  who,  in  1881  and  1885,  thor- 
oughly investigated  the  case  and,  upon  report  of  such  investigation, 
you  deemed  it  proper  to  adhere  to  the  former  decision  of  your  office  re- 
jecting the  claim.  From  this  adverse  action  cVtUiuawt  a\yv^*oX^vH^  Vq>  \N\fc 
Departmeat  Jnnnary  7,  1886, 
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The  record  and  parol  evidence  in  this  claim  proves  claimant  was, 
within  the  short  period  of  three  months,  enlisted  at  Colchester,  Il^s., 
and  discharged  at  Qnincy,  Ills.;  and  that  the  distance  from  the  place 
of  enlistment  to  the  city  where  he  was  discharged  is  not  more  than 
forty-flve  miles. 

''  If  the  soldier  claiming  pension,  or  on  whose  account  pensioD  is 
claimed,  shall  have  experienced  active  field  service  for  a  term  of  six 
successive  months,  without  having  been  treated  in  a  hospital  subse- 
quent to  his  enlistment,  he  shall  bo  presumed  to  have  been  sound  at 
the  time  of  enlistment,  unless  the  nature  of  the  disease  on  account  of 
which  pension  is  claimed  is  such  that  it  cannot  be  attributed  to  his 
service."    (New  Digest,  page  d60,  Euling  No.  55,  Oct.  9, 1876.) 

It  will  be  seen  by  the  provisions  of  the  foregoing  liberal  ruling  of 
your  office  that  the  claimant  had  not  served  one-half  the  required  time 
of  active  field  service,  so  as  to  entitle  him  to  the  presumption  of  prior 
soundness,  when  he  was  sent  to  hospital  and  discharged  from  the  serv- 
ice by  reason  of  disabilities  which  were  certified  to  have  existed  prior  to 
enlistment. 

The  whole  testimony  shows  tbc  claimant  was  not  exposed  to  any  pri- 
vations or  hardships,  such  as  are  incidental  to  soldier  life;  he  had  not 
even  left  the  State  of  Illinois  to  enter  upon  active  field  service  when  he 
became  disabled  by  reason  of  hemorrhoids  and  prolapsus  ani. 

Since  May  1883  the  claim  has  been  thoroughly  examined,  having 
passed  through  tbe  hands  of  five  special  examiners  whose  several,  or 
combined  reports  evidently  fail  to  show  sufficient  merit  in  the  case  to 
warrant  a  favorable  decision. 

In  view  of  the  very  short  time  and  the  nature  of  claimant's  service, 
and  he  having,  of  his  own  accord,  waited  for  more  than  twenty  years 
(from  date  of  discharge)  before  he  filed  a  claim  for  pension  and,  in  con- 
sideration of  the  record  evidence  which  shows  the  alleged  disabilities 
existed  prior  to  enlistment,  and  said  record  has  not  been  disproved,  the 
Department  decides  your  action  refusing  to  allow  the  claimant  a  pen- 
sion was  eminently  proper,  and  is  affirmed. 


prior  soundness— surgeon's  certificate, 

Charlotte  Betz. 

Whoro  surgeon's  certificate  of  discharge  certifies  to  soldiers  prior  uusoundncss  and  the 
presumption  that  such  certificate  was  correct  isnnrobutted:  Hold,  widow's  claim 
not  established. 

Assistant  Secretary  HawMns  to  the  Commissioner  of  Pensions^  April  27, 

1887. 

Herewith  are  returned  the  papers  accompanying  your  office  report  of 
November  10,  1886,  in  claim  No.  315,127,  of  Charlotte,  widow  of  Henry 
Betz,  late  a  private  in  Co.  E,  115th  0\uo  Yo\», 
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War  Departmeut  records  show  soldier  eulisted  August  H,  1862; 
from  September  18,  to  October  31, 1862,  absent  on  sick  leave.  Treated 
in  hospital  September  18, 1862,  for  "  Typhoid  Fever."  Discharged  on 
Certificate  of  Disability  October  31,  1862,  for  Phthisis  Pulmonalis  j  the 
discharging  surgeon  stating  he  treated  him  for  Pneumonia^  with  which 
he  had  been  aflected  a  long  time  before  enlistment.  The  soldier  died 
March  31,  1870,  without  having  filed  an  invalid  claim. 

The  widow  filed  her  claim  April  30, 1884,  alleging  the  soldier  died  as 
aforesaid  from  lung  disease  contracted  in  U.  S.  service.  Her  claim 
was  rejected  May  6,  1885,  on  the  ground,  ^^  that  the  fatal  disease,  lung 
disease,  existed  prior  to  enlistment." 

Wherefore  claimant  appealed,  citing  the  case  of  Daniel  G.  Ashley, 
No.  434,359,  decided  by  this  Department  March  2, 1885,  and  resting  her 
case  thereon,  to  wit:  "We  need  not  go  into  an  argument  upon  the 
point  of  rejection,  but  will  let  the  case  go  to  you  after  merely  citing  the 
case  of  Daniel  C.  Ashley,  decided  by  you  March  2, 1885.  In  that  case 
yonr  office  has  determined  the  value  of  such  records.  So  far  as  we 
know  the  record  made  in  the  case  now  appealed  was  the  work  of  an 
officer  who  merely  expressed  an  opinion.  Against  that  is  the  fact  that 
the  man  was  duly  accepted  into  the  service." 

It  win  be  observed  the  soldier  was  only  in  the  service  somewhat  over 
two  months,  from  August  14,  to  October  31, 18H2;  that  he  was  sick  in 
hospital  from  September  18,  to  October  31,  18G2,  with  Typhoid  Fever; 
and  thereupon  discharged  on  Surgeon's  certificate  of  disability  for 
Phthisis  Pulmonalis  ;  the  surgeon  stating  in  said  certificate  that  he  him- 
self had  treated  Bctz  for  Pneumonia,  with  which  he  had  been  affected 
along  time  before  enlistment.  He  certified,  to  wit :  "  The  said  Henry 
Betz  has  for  a  long  time  previous  hereto  been  affected  with  Pneumonia^ 
and  I  have  treated  him  for  it  before  his  enlistment." 

It  will  suffice  to  suggest  that  the  Ashley  case  referred  to  was,  under 
date  of  January  20, 1887,  formally  overruled  by  this  Department  in  the 
case  of  Isaac  Williamson,  ISo.  320,483  j  by  which  it  was  determined  that 
hereafter  a  higher  estimate  should  be  placed  upon  official  records,  more 
especially  Surgeons'  certificates  of  discharge,  for  the  gootl  and  sufficient 
reasons  therein  set  forth  at  length.    Vol.  I,  P.  D.,  j).  7. 

Following  such  recent  precedent  in  the  premises,  the  Department  is 
of  the  opinion  that  the  official  record  in  question  outweighs  the  merely 
inima  facie  presumption  of  i>rior  soundness,  and  that  the  testimony  ad- 
duced in  appellant's  behalf,  for  the  purpose  of  showing  decedent's  prior 
soandness,  is  insufficient  to  rebut  tbe  presumption  of  the  correctness  of 
the  Surgeon's  certificate  in  question.  Tbe  rejection  is  therefore  af- 
firmed. 
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2U  TING—INCEEASE. 

AUGUSTUS  ANNAND. 

A  soldier  in  receipt  of  pcimion  for  lo8.s  of  hnnd  or  foot  is  not  entitled  to  a  higher  rat 
bccauae  of  disabilities  from  other  causos  unless  tbo  conjoined  effect  of  all  incapi 
citates  him  for  the  performance  of  any  manual  labor. 

Ass^istant  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  May  ' 

1887. 

Herewith  arc  returued  the  papers  wliicb  aecompauied  your  report  i 
the  29th  of  April,  1887,  upon  the  appeal  of  Aagastus  Annaud,  lai 
lieatenaut  and  adjutant  of  the  28th  regiment  of  Massachusetts  Yohi 
teers,  from  the  decision  of  your  office  as  to  the  rate  of  his  pension,  Gc 
tificate  No.  65,299. 

The  said  Augustus  Annaud  was  originally  x>6nsioned  by  Certified 
issued  June  11, 1866,  on  account  of  the  loss  of  his  left  leg  below  t1 
knee.  The  pension  was  allowed  at  the  rate  of  $17  per  month  from  tl 
8th  of  May,  1865.  It  was  increased  to  $18  per  month  from  June 
1872,  to  $24  per  month  from  March  3,  1883,  and  to  $30  per  month  frc 
August  4, 1886,  under  the  several  acts  increasing  certain  pensions,  i 
eluding  pensions  for  the  loss  of  a  hand  or  foot.  It  is  now^  paid  at  i 
rate  of  $30  per  month. 

On  the  13th  of  December,  1879,  Mr.  Annand  filed  an  application 
which  he  claimed  additional  pension  on  account  of  disability  fix)m  die' 
rhoBa  and  prolapsus  ani.    The  Board  of  Surgeons  at  Manchester, 
their  certificate  of  April  21,  1880,  rated  the  pensioner's  disability  frc 
diarrhoea,  i^rolapsus  ani,  piles  and  irritable  bladder,  at  one  half. 

The  report  of  your  office  sets  forth  that  the  claim  was  rejected  M; 
9, 1880,  on  the  ground  that  the  pensioner  was,  on  that  date,  receivii 
the  full  amount  to  which  he  was  entitled  for  the  loss  of  a  leg  below  t 
knee,  and  because  it  was  not  shown  by  examination  that  he  was  d 
abled  for  the  performance  of  any  manual  labor.  From  this  action  t 
appeal  is  taken. 

At  the  time  when  the  claim  for  additional  pension  was  rejectc 
the  next  higher  rate  of  pension,  above  $18  per  month,  to  which  tl 
pensioner  would  have  been  entitled  on  account  of  additional  disabilil 
was  $24  per  month,  and  this  could  have  been  allowed  only  in  case 
was  so  disabled  as  to  be  incapacitated  for  the  performance  of  any  mn 
ual  labor.  The  certificate  of  the  board  of  surgeons  at  Manchester, 
H.,  sets  forth  that  the  applicant,  upon  his  own  statement,  was  not  i 
capacitated  for  the  performance  of  any  manual  labor. 

The  attorney  contends  an  allowance,  additional  to  that  given  bccaii 
of  the  loss  of  the  leg,  should  be  made  on  account  of  the  additional  d 
ability  from  the  other  causes  mentioned. 

On  the  IDth  of  March,  1875,  the  Secretary  of  the  Interior  consider 
l/w  same  question  raised  by  the  appeWawt  \w  W\\^  c^^^o^,   '^\i^.  ^^s^<j. 
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ferred  to  was  that  of  a  person  who  had  lost  an  arm  and  was  pensioned 
therefor  at  the  rate  of  $18  per  month,  and  claimed  additional  pension 
on  account  of  the  loss  of  an  eye.  It  was  held  in  said  case  that  Section 
4699  of  the  Revised  Statutes,  which  provides  that  the  rate  of  $18  per 
month  may  be  proportionally  divided  in  certain  cases,  is  an  implied 
prohibition  of  the  proportional  division  of  anj'  rate  of  pension  exceeding 
$18  i>er  month,  and  as  the  two  causes  of  the  disability  under  which  the 
l^ensioner  labored  did  not  entitle  him  to  tho  rate  of  $24  per  month,  a 
higher  rate  than  $18  per  month  could  not  be  allowed. 

The  principle  affirmed  in  this  decision  is  that  a  pensioner  who  was  in 
receipt  of  a  pension  for  the  loss  of  a  hand  or  foot  was  not  entitled  to  a 
Ligher  rate  of  pension  on  account  of  disability  from  other  causes,  un- 
less the  conjoined  efiect  of  all  the  causes  of  the  disability  was  such  as 
to  incapacitato  him  for  the  performance  of  any  manual  labor.    The 
decision  is  applicable  to  the  case  under  consideration,  and  as  the  pen- 
sioner is  not  shown,  and  does  not  claim  to  bo,  or  to  have  been  at  any 
time,  so  disabled  as  to  bo  incapacitated  for  the  performance  of  any 
manual  labor,  he  is  not  entitled  to  a  higher  rate  of  i>en8ion,  prior  to 
March  3rd,  1883,  than  $18  per  month,  or  to  a  higher  rate  than  $24  per 
month  prior  to  August  4, 1880,  or  to  a  higher  rate  than  he  is  at  pres- 
ent receiving  for  tho  loss  of  his  leg. 

Tbe  decision  of  the  Secretary  of  the  Interior,  herein  referred  to,  af- 
firmed a  rule  of  the  Pension  Office  in  force  prior  to  tho  date  at  which  it 
^as  given,  and  it  has  governed  in  all  similar  cases  since. 

The  principle  set  forth  in  that  decision  is  adhered  to,  and  the  decision 
of  yonr  office  in  this  case  is,  therefore,  affirmed. 


medical  nefebee—section  477g  r,  8. 
Joseph  F.  Ennis. 

Scetion  4776  K.  8.  gives  to  the  Medical  Referee  the  right  to  examine,  revise  and  con- 
stme  the  reports  of  examining  surgeons.  Upon  his  opinion,  thus  made,  the  De- 
partment relies  and  wiU  accept  it  in  preference  to  that  of  family  physicians. 

Militant  Secretary  Haiclcins  to  the  Commissioner  of  Pensions,  May  5, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
December  G,  1886,  upon  the  appeal  of  Samuel  F.  Kittredge,  as  Guar- 
dian of  Joseph  F.  Ennis,  late  Bugler  Co.  ''  C  "  1st  Mass.  Cav.  Vols, 
from  the  action  of  your  office  rejecting  his  claim  for  pension. 

Joseph  F.  Ennis  enlisted  for  3  months  April  IG,  1861,  as  a  private  in 
Co.  "K"  6th  Mass.  Militia,  and  was  mustered  out  with  his  Company 
August  2nd,  1861.  Enlisted  as  Bugler  of  Co.  "  C  "  Ut  Mvv§^.ew:-^ci\%. 
Oct.  5^  ISai  for  3  years  nnd   was  discharged  Oct.  S,  \^C>\.    W^  ^xv 
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listed  as  a  private  in  Co.  <'  B  '^  8th  Eegt.  U.  S.  Veteran  Vols  (1.  A.  C.) 
March  24,  for  one  year  and  was  mustered  out  as  corporal  Marcli  23, 
1866. 

The  claimant  in  his  application,  filed  June  24, 1880,  declares  that,  at 
Gettysburg,  Pa.,  about  July  4, 1863,  having  been  worn  out  by  service 
in  the  saddle  since  leaving  the  Rappahannock,  and  having  chills  aud 
fever  and  chronic  diarrhoea,  (which  had  afSicted  him  for  3  or  4  mouths, 
though  he  kept  on  duty  with  his  company),  he  went  to  the  6th  Corps 
Hospital,  where  he  remained  about  three  months,  tho  latter  part  of  the 
time  being  detained  as  nurse.  That  while  there  his  feet  and  ankles 
swelled  badly,  and  that  ho  has  never  fully  recovered  from  the  effects 
of  the  intermittent  fever  and  has  frequent  attacks  of  diarrhoea,  especi- 
ally in  warm  weather. 

That  about  Sept.  1, 1862,  in  a  charge  at  Poolesville,  Md.,  his  horse 
fell,  injuring  his  right  leg  and  causing  varicose  veins,  and  with  Gapt. 
Chamberlain  and  others,  he  was  taken  prisoner,  and  x^aroled  Sept  5, 
1862.  That  in  the  winter  of  1865,  he  was  detailed  as  messenger  or  or- 
derly for  Lieut.  Bcnj.  F.  Pippet,  of  Philadelphia,  and  about  the  middle 
of  Feb.  1866,  while  on  duty  in  Washington,  D.  C.  the  horse  he  was 
riding  became  frightened,  started  to  run,  stumbled  and  fell,  and  threw 
him  forward  upon  the  ground,  his  forehead  striking  on  the  frozen 
ground,  causing  a  severe  contusion  of  the  head,  making  three  wounds 
in  his  face,  that  ever  since  the  blow  thus  received  he  has  had  bad  feel- 
ings in  his  head,  pain  over  the  eyes,  and  by  reason  of  his  headaches 
has  been  frequently  obliged  to  quit  work. 

The  Examining  Surgeon  at  Nashua,  N.  H.,  Sept.  28,  1881,  says: 
^'  General  appearance  fairly  good.  I  find  large  varicose  veins,  knotted 
and  very  tortuous,  on  outer  and  back  side  of  leg  extending  from  popli- 
teal space  to  malleolus,  as  represented  on  diagram.  I  find  a  cicatrix 
one-eighth  of  an  inch  by  one  half,  above  each  eye-brow,  superficial  and 
not  adherent,  which  he  states  was  produced  by  a  fall  from  horse.  His 
friends  claim  he  is  insane,  and  was  sent  to  one  asylum  but  was  detained 
but  a  short  time.  I  doubt  the  insanity,  but  he  is  eccentric;  will  not 
work  and  gives  as  a  reason  that  he  has  dizziness  and  faintness.  As  to 
chills  and  fever  and  diarrhoea,  he  confesses  that  he  only  suffered  a  very 
little  soon  after  his  discharge.    He  is  costive  as  a  rule;  rating  ^.^ 

The  Board  at  Concord,  K  H.,  Nov.  15, 1882,  say:  "There  are  vari- 
cose veins  below  the  knee  on  right  side,  and  very  small  cicatrices  about 
the  face,  but  these  do  not  appear  to  be  of  any  account  except  as  show- 
ing that  he  had  some  injury ;  no  appearance  of  chills  and  fever. 

He  is  evidently  insane,  and  his  history  is  vague  and  uncertain,  there 
fore  we  are  unable  to  connect  his  mental  condition  with  his  service, 
although  we  would  not  say  that  the  fall  which  he  talks  about  might 
not  have  had  an  influence  in  bringing  about  the  aberration  of  the  mind. 
So  far  as  we  can  judge,  his  disability  consists  in  tho  varicose  condition 
of  tho  veiDS  of  the  right  leg,  which,  if  his  record  shows  to  have  been 
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occasioned  by  his  service,  entitles  liirn  to  ouc-lialf,  or  four  dollars  per 
month." 

By  reason  of  the  report  of  this  Board,  tliat  claimant  is  insane,  your 
oflSce  requested  that  a  guardian  should  be  appointed  and  Samuel  F. 
Kittredge  was  appointed  guardian  Aug.  27,  1884. 

Under  date  of  June  13, 18S4,  it  was  ordeied  by  lion.  W.  W.  Dudley, 
then  Commissioner  of  Pensions,  that  the  case  be  idaced  in  the  hands  of 
a  Si>ecial  Examiner. 

After  special  examination  the  claim  was  rejected  Oct.  10, 1885,  on  the 
groandy  to  wit:  "The  evidence  fails  to  show  tbat  claimant  has  suffered 
pensionable  disability  from  chills  and  fever,  or  diarrhoea,  since  dis- 
-  charged,  or  from  alleged  inquiry  to  head  (insanity).  See  slii)  of  Medical 
i  Iteferee.  The  proof  fails  to  show  origin  of  varicose  veins  in  service." 
u  Claimant's  guardian,  Samuel  F.  Kittredge  was  so  informed. 
^  From  this  action  the  appeal  is  taken,  and  in  said  appeal,  died  March 
I  16,1886,  it  is  requested  that  a  reexamination  of  the  evidence,  and  ro- 
[)orts  of  Special  Examiners  be  made. 

It  is  sbown  by  the  records  in  the  Department  that  claimant  served 
almost  continuously  from  April  1861,  to  March  23,  18  J6,  in  the  Volun- 
teer Military  Service  of  the  United  States  and  was  a  good  and  faithful  sol- 
dier, but  the  same  records  (which  include  the  records  in  the  Surgeon  Gen- 
eral's office)  fail  to  show  that  the  soldier  was  ever  treated  while  in  serv- 
ice for  any  of  the  diseases  or  injuries  alleged,  and  for  which  pension  is 
claimed.  In  fact,  the  i)resumption  must  be  against  the  claimant  as  to  the 
origin  in  the  service  of  the  injury  of  right  leg,  chills  and  fever  and 
cliroiiic  diarrhcBa,  when  it  is  found  that  claimant  or  his  guardian,  with 
the  {lid  of  several  Special  Examiners,  has  failed  to  i)rove,  by  either  offi- 
cers or  comrades,  the  existence  of  said  disabilities  between  1801,  and 
March  24,  1865,  when  he  last  enlisted. 

The  evidence  in  the  case  given  by  Lieut.  Benjamin  II.  Pippet,  of  the 
Oth  Veteran  Eeserve  Corps,  shows — ''that  while  affiant  was  acting  as 
Asst  Quarter-master  and  in  charge  of  the  Clerk's  Barracks  in  Washing- 
ton, D.  C,  claimant  was  detailed  to  serve  as  his  (affiant's)  orderly  in 
Sov.  1865;  that  while  in  the  strict  line  of  dut^^  and  while  going  on  a 
message  for  affiant  to  the  Commissary  Department,  claimant  was 
mounted  and  while  on  the  way  back  he,  claimant,  was  thrown  or  fell 
from  his  horse  and  was  severely  injured  so  as  to  render  him  nnfit  for 
duty  for  a  while.'^ 

In  claimant's  declaration  for  pension  he  alleges  that  the  fall  from  his 
liorse  in  the  winter  of  1865  caused  him  great  pain  and  frequent  head- 
aches and  ho  was  frequently  obliged  to  quit  work  by  reason  thereof. 

The  guardian  of  claimant  contends  that  the  injury  to  the  head  caused 

by  the  fall  from  the  horse  in  1 805  is  the  real  cause  of  claimant's  insanity 

or  aberration  of  mind  and,  therefore,  he  is  justly  entitled  to  a  pension. 

It  is  shown  by  the  testimony  of  several  witnesses  including  the  near- 

pst  relatives  and  most  reputable  neigli I )or8  and  employ fea,Wva\, ^ox^^^^^^ 
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years  after  bis  return  from  the  army  he  enjo^^ed  .apparent  good  sound 
health,  was  not  in  the  least  afflicted  with  ill  health  ;  that  he  married  a 
'  wife  and  for  years  thereafter  enjoyed  good  health ;  yet,  in  the  certificate 
of  a  Board  of  Examining  Surgeons  filed  in  the  claim,  Nov.  18, 1^82,  it  is 
certified  by  them  that  the  insanity  of  the  claimant  may  have  been  the 
result  of  the  injury  which  he  received  by  falling  from  his  horse  in  Nov. 
1865. 

Owing  to  the  opinion  thus  given  by  the  Board  of  Examining  Sur- 
geons, on  October  3, 1885,  the  case  was  submitted  to  the  Medical  Ref- 
eree for  his  opinion  as  to  whether  the  insanity  of  the  claimant  is  the 
result  of  the  alleged  fall  from  his  horse,  and  injurj^  of  his  head  in  1865. 
On  Oct  7, 1885,  the  Medical  Referee  filed  his  written  opinion  in  which 
he  states,  viz :  "  In  my  opinion  the  evidence  in  this  case  does  not  war- 
rant the  acceptance  of  the  insanity  as  a  result  oftilleged  injury  of  head. 
It  appears  that  soldier,  after  treatment  for  *  about  a  week  '  for  injuries 
received  at  time  of  fall  from  his  horse,  returned  to  duty*  and  so  contin- 
ued until  mustered  out.  No  evidence  of  mental  disorder  was  shown  for 
a  number  of  years  subsequent  to  discharge." 

As  it  is  a  well  established  rule  of  the  Department  that  the  opinion  of 
the  Medical  Eeferee,  on  purely  medical  questions,  should  be  accepted  in 
preference  to  the  testimony  given  by  family  physicians  bearing  upon 
the  same  matter  in  dispute,  and  as  Section  4770  11.  S.  gives  him  charge 
of  the  examination  and  revision  of  the  reports  of  examining  surgeons 
and  such  other  duties  touching  medical  and  surgical  questions  in  the 
Pension  Office,  the  Department  fails  to  discover  in  the  history  of  this 
case  any  good  reason  for  reversing  the  Jictiou  of  your  office^  and  affirnas 
the  same. 

DISABILITY  SINCE  DISCHARGE. 

Ezra  Bailey. 

Although  the  disubility  alleged  is  showu  to  have  existed  iu  the  service,  pension  mu«i 
bo  denied  when  claimaot  fails  to  prove  the  disability  has  existod  in  a  pensionable 
degree  since  discharge. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  May  7, 

1887. 

Herewith  are  returned  the  papers  iu  the  claim  for  pension  iu  certificate 
Ko.  203,481,  of  Ezra  Bailey,  Private,  Co.  **L''  15th  N.  Y.  Engineers. 

The  basis  of  this  claim,  filed  April  2G,  1875,  is  chronic  rheumatism, 
alleged  to  have  been  contracted  in  the  service  and  line  of  duty  from 
exposure  at  Fort  Monroe,  Va.j  in  Oct.,  1861.  He  was  not  treated  in  the 
service. 

The  records  of  the  War  Department  show  claimant  was  enrolled 

Aug.  31,  1804;  as  a  private  in  50th  Ileg't.  N.  Y.  Engineers,  and  is  re- 

ported ou  roll  of  Co.  "I"  15th  N.  Y.  Eug\uee\§»  l,t^^\y\Ki\  V^^».%t^Yr«d\ 
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"or  Sept.  and  Oct.  1864,  present ;  Nov.  and  December  18G4,  same  report. 
He  was  mustered  out  an  artificer  with  Co.  at  Fort  Berry,  Va.,  Juno  13, 
L865.  Name  not  borne  on  Kegimeutal  Hospital  records  loth  N.  Y.  En- 
gineers covering  Sept.  1864  to  June  12, 1805.  Eegimental  hospital  rec- 
ords 50th  N.  Y.  Engineers  not  on  file,  nor  Company  returns  of  either 
Company,  nor  morning  reports  Co.  "  1 "  15th  N.  Y.  Engineers,  subse. 
quent  to  1863.    No  evidence  of  disability  alleged. 

It  appears  this  claim  was  rejected  by  your  office  March  7, 1885,  upon 
the  ground  of  *^  no  record  of  alleged  disability,  and  no  medical  evidence 
of  treatment  in  the  service  or  at  discharge,  and  for  several  years  after, 
and  the  testimony  filed  in  lieu  thereof  is  not  competent  to  establish 
claim."    Appeals  from  this  action. 

The  claimant,  in  this  appeal,  alleges  that  he  contracted  chronic  rheu- 
matism about  the  month  of  October,  1864,  while  at  Fortress  Monroe, 
Yirginia.    He  enlisted  in  the  service  August  31,  1864,  and  was  dis- 
charged therefrom,  with  his  company,  at  Fort  Berry,  Va.,  June  13, 1865. 
He  is  reported  on  roll  of  Co.  I,  15tli  N.  Y.  Engineers,  as  present  for  duty 
for  September,  October,  November  and  December,  1864,  and  from  that 
time  continuously,  including  April,  1865:    During  the  whole  time  indi- 
cated by  the  afore-mentioned  months,  claimant  has  no  hospital  record, 
nor  is  there  apparent  any  other  record  of  the  alleged  disi^bility  in  the 
service.    But  claimant's  comrades,  Henry  Putnam,  Courtland  Clark, 
Manning  Bailey,  Erastus  Putnam,  and  Allen  Woodin,  testify  that  claim- 
ant incurred  rheumatism  in  the  service,  at  the  place  and  about  the  time 
named  in  claimant's  declaration.    These  comrades  testify,  as  they  al- 
lege, partly  from  personal  knowledge,  and  partly  from  recollection  of 
the  reports  current  at  the  time  covering  claimant's  disability. 

It  is  a  prominent  fact  in  these  papers  that  claimant  is  not  only  un- 
able to  furnish  the  testimony  of  a  commissioned  officer  as  to  the  incur- 
rence of  his  alleged  disability  in  the  service,  but  fails  to  show  any  medi- 
cal treatment,  subsequent  to  his  discharge,  earlier  than  J 879,  as  shown 
by  Dr.  C.  W.  Carrier,  or  at  some  uncertain  date,  as  indicated  by  Dr. 
Chas.  F.  Paine,  who  says  that,  '*  since  claimant's  discharge,  ho  (affiant) 
has  at  different  times^  prescribed  for  him  for  chronic  diarrhoea  and  rhcu- 
niatism. 

Claimant,  however,  testifies  that,  from  the  date  of  his  discharge,  he 
was  treated  by  Dr.  Holcomb,  who  died  June  13, 18S3.    It  appears  your 
oflSce  made  two  endeavors  to  procure  from  Dr.  llolcomb  a  statement  in 
verification  of  claimant's  testimony  regarding  the  alleged  treatment. 
These  endeavors  were  made  through  claimant's  attorney,  June  3,  1875, 
and  April  26, 1876,  seven  aiid  eight  years  prior  to  Dr.  Ilolcomb's  death ; 
but  Dr.  Holcomb  did  net  respond  to  the  inquiries — a  fact  that  seems 
very  significant  in  view  of  the  grave  importance  of  the  doctor's  testi- 
monj'.    It  appears,  however,  that  on  June  6, 1883,  the  claimant  was  ex- 
amined by  a  Board  of  Examining  Surgeons  at  Towanda,  Pa.,  the  re- 
sult being  that,  while  the  Board  failed  to  discover  \>\\^J^w^^\  ^\\^^^\i^^'^ 
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of  claimaut's  disability,  tbeelaimaut  was  rated  .J  total  ii[ioii  the  suppo- 
sitioii  or  presumption  of  ^'his  statement  being  true."  This  rating  yoar 
office  declines  to  accept  as  the  basis  of  a  pension  for  claimant,  because, 

(1)  the  report  of  the  medical  examination  fails  to  cite  the  c^u/^wce*  upon 
which  the  presence  of  the  alleged  disability  is  determined,  and  because, 

(2)  the  claimant  failed,  in  compliance  with  rej)eated  calls  from  your  of 
lice,  to  furnish  any  evidence  of  medical  treatment  for  rheumatism  dur- 
ing nearly  fourteen  years  subsequent  to  the  date  of  his  discharge  from 
the  service.  If  claimant  had  been  a  sufferer  from  rheumatism  to  a  pen- 
sionable degree,  during  that  long  period,  it  is  fair  to  infer  that  he  would 
be  enabled  to  exhibit  some  proof  of  medical  treatment. 

In  view,  therefore,  of  the  facts  as  now  set  forth,  the  Department  con- 
cludes it  is  fully  probable  that,  as  testified  by  comrades,  claimant  did 
experience,  if  he  did  not  incur,  a  degree  of  rheumatism  in  the  service, 
but  that  the  alleged  disability  has  not  acquired  a  pensionable  state 
since  discharge  from  service.  There  is  lack  of  evidence  showing  con- 
tinuance of  the  disability.  Taking  this  view,  the  Department  declines 
to  disturb  the  action  of  your  office  in  rejecting  the  claim,  and  dismisses 
this  appeal. 


MOTION  FOR  HE  VIEW  OF  DEPARTMENTAL  DECISION. 

RiCHAllD   L.  SUELLEY. 

Upon  a  luotiou  for  review  of  ;i  Departmental  decisioa,  upon  proper  application,  H 
will  review  its  former  decision  upon  the  facts  and  tlio  law. 

Assistant  Secretary  llawldns  to  the  Commissioner  of  Pensions^  ^Vpril  4, 

1887. 

Herewith  are  returned  the  papers  in  the  claim  for  pension  for  addi- 
tional disability  in  the  case  of  Kichard  L.  Shelley,  late  a  captain  and 
additional  aide-de-camp  D.  C  U.  S.  Vols. 

The  basis  of  this  claim,  as  originally  filed  Sept.  10,  1879,  is  rheuma- 
tism and  injury  to  left  eye,  destroying  its  sight,  said  injury  incurred 
in  the  service  and  line  of  duty.  The  rheumatism  was  contracted  at 
Camp  Marcy,  Va.,  and  at  camp  near  Pittsburg  Landing,  Tenn.,  in  Nov. 
18G1,  and  March,  18G2,  from  exposure ;  the  injury  of  left  eye  was  caused 
about  May  20, 1862,  by  claimant's  horse  running  away  with  him  throngb 
a  wood  near  Aquia  Creek,  Va.,  (while  proceeding  under  orders  to  report 
to  General  Ord,)  striking  claimant's  left  eye  against  the  limb  of  a  tree. 
Was  not  treated  in  hospital,  but  was  granted  indefinite  leaves  of  absence 
and  treated  by  physicians  in  St.  Louis,  Mo.,  and  Washington,  D.  C. 

Claimant  was  mustered  into  service  as  1st  Lieut.  Co.  *'  K",  3d  Peuna. 
Cav.  Sept.  12,  1861,  and  was  discharged  Dec.  27,  1861. 

On  January  30,  1862,  claimant  was  appointed  captain  and  additional 
aide-decamp  on  staff  of  Major  General  McClelhui;  and  was  discharged 
tbo  service  March  21,  1862. 
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Oq  May  17,  1SC2,  ho  wan  appointed  captaiu  and  additional  aide  de- 
camp on  staff  of  Major  General  J.  C.  Fremont;  and  was  discharged 
the  service  Angast  18,  18G2. 

It  appears  that  this  claim  was  rejected  Sept.  30,  1881,  upon  the 
grooDds  of  *' absence  of  any  satisfactory  evidence  of  disability  result- 
ing from  the  service  as  alleged,  and  inability  of  applicant  to  furnish 
anything  additional." 

The  claim  was  subsequently  reopened  and,  on  Sept  19,  1SS4,  "  by 
direction  of  the  Secretary  of  the  Interior,"  pension  was  granted  claim- 
ant at  the  rate  of  $10.  per  month  from  Aug.  19, 1862,  for  injury  of  left 
eye  (see  letter  of  Acting  Secretary  of  Interior,  M.  L.  Joslyn,  of  Sept.  10, 
1884,  filed  in  this  case).  This  pension  was,  on  Dec.  12, 1884,  increased  to 
$20,  from  April  3, 1884.  On  January  23, 1886,  that  part  of  the  claim  re- 
lating to  rheumatism  was,  after  a  special  examination,  rejected  on  the 
ground  of  "  no  record,  no  medical  or  other  competent  testimony  to 
show  claimant's  alleged  rheumatism  duo  to  the  service  or  line  of  duty." 
Upon  the  special  examination  the  pension  for  injury  of  left  eye  was  sus- 
pended Feb.  12,  1886;  and  on  June  4, 18^6,  payment  of  the  pension  for 
said  injury  was  resumed. 

Subsequently,  the  claimant,  by  his  attorney,  filed  a  motion  for  review 
of  the  claim  by  the  Commissioner  of  Pensions,  and  upon  an  exhaustive 
aigument  by  Mr.  Mayne  for  the  motion,  opposed  by  Mr.  J.  M.  Ward  ot 
the  Law  Division,  Pension  OfiBce,  the  former  action  of  rejection  of  the 
claim  on  account  of  rheumatism  was  adhered  to  by  the  Commissioner 
of  Pensions. 

From  that  action  an  appeal  to  the  Secretary  of  the  Interior  was  taken, 
and  upon  consideration  of  the  claim.  Assistant  Secretary  D.  L.  Haw- 
kins, in  his  letter  of  Feb.  4, 1887,  says : 

"The  Department  fully  concurs  in  the  exhaustive  analysis  of  this 
claim,  as  it  appears  in  your  decision  upon  the  motion  for  review,  which 
Was  contested  for  the  motion  by  Mr.  Edward  11.  Mayne,  attorney  for 
claimant,  and  opposed  by  Mr.  James  M.  Ward,  of  the  Law  Division, 
Oct  28,  I8865  and  the  conclusion  then  reached  is  approved,  this  appeal 
being  herewith  dismissed  as  without  mei  it." 

The  claim  is  now  before  the  Department  on  a  motion  of  the  claim- 
ant's attorney  for  a  reconsideration  of  the  last  adverse  action  of  the 
Department. 

As  preliminary  to  the  investigation  of  the  merits  of  this  case  it  may 
not  be  out  of  place  to  state  what  I  understand  to  bo  the  duty  of  the 
Secretary  of  the  Interior  in  regard  to  the  investigation  of  controversies 
that  have  arisen  between  claimants  for  i)eusiou  and  the  Pension  Bu- 
reau. 

By  virtue  of  Section  441  of  the  Revised  Statutes  of  the  United  States, 
the  Secretary  of  the  Interior  is  charged  with  the  supervision  of  the 
p  ubiic  business  relating  to — among  other  matters — pensions  and  bounty 
lauds.    Under  this  general  supervisory^  power  t\ic  \>i'ACl\e^\i^^  Q>;5\»\\jkfe^ 
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ill  this  Department  for  iniiiiy  years  that  whenever  the  ComniissioDerof 
Pensions,  or  the  Bureau  over  wlii(5h  lie  has  control,  shall  reject  any 
claim  for  pension  or  bounty  land,  upon  proper  application  to  the  Sec- 
retary of  the  Interior  by  such  claimant,  stating  the  fjict  that  his  claim 
has  been  rejected,  and  stating  the  grounds  for  such  rejection,  and  far- 
ther alleging  that  injustice  and  error  has  been  committed  by  the  Com- 
missioner of  Pensions  in  the  adjustment  and  rejection  of  his  claim,  the 
Secretary  of  the  Interior  will  examine  the  said  application,  (which  is 
in  the  nature  of  an  appeal  from  the  judgment  or  orders  of  the  Com- 
missioner of  Pensions  to  the  Secretary  of  the  Interior)  and  by  way  of 
review  will  look  into  the  record,  comprising  all  the  papers,  documents 
and  evidence  upon  which  the  action  of  the  Commissioner  of  Pensions 
was  based,  and  make  such  further  orders  and  judgment  in  that  behalf 
as  the  law  and  the  e\idence  in  the  case  will  warrant,     I  might  say  that 
the  whole  proceeding  in  reference  to  the  application  of  claimants  for 
review  by  the  Secretary  of  the  Interior  of  the  action,  whatever  it  may 
be,  of  the  Commissioner  of  Pensions  in  reference  to  their  claims,  is  like 
an  appeal  from  a  trial  or  nisi  prius  court  to  an  appellate  tnbunaljWhich. 
will,  on  the  appeal,  review  the  errors  committed  by  the  lower  court  and 
reverse  and  remand  the  case  to  the  tribunal  from  which  it  came  witli 
such  judgments  and  orders  as  shall  seem  meet  and  projier  under  th© 
law. 

So,  I  find  upon  examination  of  the  record  in  the  claim  of  Mr.  Shelley, 
that  his  claim,  in  part,  for  pension  has  been  rejected  by  the  Pensioi^ 
Bureau,  and  upon  his  application  the  case  is  before  the  Department  for 
review 

It  is  proper  to  further  state  the  practice  has  obtained  (and  very  prop- 
erly) in  this  Dej)artment,  in  cases  that  shall  come  up  for  review  from 
the  judgment  of  the  Commissioner  of  Pensions,  to  confine  the  investi- 
gation to  the  record  proper  'as  made  for,  and  npou  which,  the  judgement 
of  the  Pension  Office  was  based:  it  being  understood  that  the  claimant 
and  the  Government  have  produced  all  the  evidence  in  support  of  the 
claim  and  against  it  that  is  desired. 

After  having  carefully  examined  this  claim  from  its  inception  to  its 
conclusion,  I  find  the  only  matter  of  diflerence  between  the  claimant  and 
the  Commissioner  of  Pensions  is  one  of  fact,  and  that  there  is  no  con- 
troversy in  regard  to  the  application  of  the  law  to  the  facts  in  the  case; 
but,  on  the  other  hand,  that  the  sole  contention,  as  alleged  by  the 
claimant,  is  that  the  facts  and  circumstances  in  the  evidence,  as  shown 
by  this  record,  entitled  him  to  the  relief  asked  for,  while,  npon  the  other 
hand,  it  is  alleged  with  equal  force,  that  the  facts  and  circumstances 
do  not  warrant  the  granting  of  the  lelief  as  prayed  by  the  claimant. 
While  the  Secretary  of  the  Interior,  perhaps,  is  not,  in  terms,  restricted 
in  his  examination  of  matters  of  this  kind  to  any  particular  method,  yet 
it  would  seem  eminently  proper  that  those  methods  which  are  used  in 
courtfi  of  justice  to  ascertain  the  trutli  m  xe^atd  to  any  subject-matter 
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that  may  be  under  investigation  sliould  be  followed  by  tliis  Department, 
and  8ach  roles  in  regard  to  tlie  admission  of  evidence,  and  in  determin- 
ing its  competency,  relevancy,  weight  and  valne,  as  we  find  thorn  ad- 
ministered in  courts  of  law  in  this  country,  and  as  found  in  the  works 
written  upon  evidence  by  eminent  law  writers,  should  be  applied  in  this 
case  as  far  as  possible.    As  the  testimony  is  somewhat  conflicting,  I 
deem  it  best  to  recite  the  substance  of  the  evidence  as  given  by  each 
material  witness. 
The  claimant  in  this  appeal  is  already  pensioned  at  $20  i)er  month  for 
%     injury  to  eye  and  consequent  loss  of  sight,  which,  as  he  filleges,  was  in- 
1    carred  in  the  service  and  line  of  duty,  May  20, 18G2  at  Acquia  Creek, 
^    Virginia ;  and,  therefore,  said  disability  is  not  embraced  in  the  present 
claim.    The  basis  of  this  appeal  is  the  action  of  your  oilice  rejecting 
claimant's  application  for  an  increase  of  pension  on  account  of  an  addi- 
tmal  disability,  viz :  rheumatism,  and  its  resultant  eii'ect — heart  disease, 
alleged  to  have  been  incurred  in  the  service  and  lino  of  duty  at  Camp 
Marce3%  i^^ar  Washington  City,  in  the  fall  of  18G1.    The  rejection  of  the 
pending  claim  for  increase  was  based,  Jan.  23, 1886,  by  your  office,  upon 
a  failure  to  establish  by  record,  by  medical,  or  by  other  competent  tes- 
timony, the  origin  of  rheumatism  in  the  service  and  line  of  duty. 

This  appeal  was  first  considered  by  the  Beard  of  Tension  Appeals. 
The  decision  of  said  Board,  sustaining  the  action  of  your  ofiice,  was  ren- 
dered Feb.  4, 1887  and  approved  by  the  Department.  Thereupon  the 
attorney  of  claimant  solicited  and  was  granted  a  rehearing  of  the 
case,  and  in  an  oral  argument  he  presented  the  merits  of  the  appeal 
before  the  Department,  so  that  the  conclusion  now  reached  is  the  Joint 
result  of  the  consideration  of  the  claim  first,  in  the  decision  of  the  Board 
of  Pension  Appeals,  and,  secondly,  upon  the  re-hearing,  and  oral  argu- 
ment of  claimant's  attorney. 

The  Department  concedes  the  enlistment  and  service  of  claimant  as 
set  forth  in  the  accompanying  declaration,  or  as  shown  by  the  record, 
and  considers,  now,  the  inquiry  only  as  to  whether  or  not,  according  to 
the  evidence  in  the  case,  the  alleged  rheumatism  was  incurred  in  the 
service  and  line  of  duty,  because  if  the  question  of  incurrence  in  the 
service  be  determined  against  claimant  there  will  remain  no  need  for 
a  further  investigation  of  the  appeal  itself. 

The  record  of  claimant  shows  that  he  first  enlisted  in  the  service, 
Sept.  12,  1861,  as  1st  Lieut,  in  Co.  "K"  3d.  Penn.  Cavalry  and  that  he 
was  finally  discharged  Aug.  18, 1802,  while  connected  with  the  staff  of 
Gen.  Ord,  from  whom  he  had  received,  May  21, 18C2,  an  indefinite  leave 
of  absence  on  account  of  injury  to  left  eye,  alleged  to  have  been  incurred 
at  Acquia  Creek,  Va.,  and  for  which  he  is  now  pensioned. 

The  Department  now  inquires,  what  record,  or  what  evidence  is  there 
in  these  papers,  going  to  show  the  incurrence  of  rheumatism  in  the 
service  and  line  of  duty  f 
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Claimant  himself  alleges  that  at  enlistment,  Sept.  12,  18G1,  be  was 
sound,  and  free  from  the  alleged  disability,  but  that  ho  contracteil 
said  disability  at  Camp  Marcey  in  the  following  November,  and  was 
again  *' disabled  from  an  attaek  of  rheumatism"  in  ^larch,  1862;  that 
ho  was  not  treated  in  Ilospital  at  Camp  ^Marce^^  for  rheumatism,  l)ut 
was  given  leave  of  absence  on  account  of  his  injury  and  disease,  and 
treated  by  physicians  in  Washington  City  and  in  St.  Louis.  The  De- 
partment has  failed  to  find  in  the  official  record  of  claimant  any  no- 
tice of  either  the  incurrence  or  the  existence  of  rheumatism  in  tbe 
service,  and,  therefore,  the  proof  of  such  incurrence  and  existence  musi 
depend  upon  evidence  that  is  not  of  record.  It  is  a  fact  to  be  noticed 
here  that  while  claimant  alleges  rheumatism  at  Camp  Marcey  and  that 
he  was  treated  in  Washington  and  St.  Louis,  he  is  not  corroborated  by 
a  single  witness  but,  on  the  contrary,  the  certificate  of  his  physician  in 
St.  Louis  shows  treatment  of  another  disease,  viz :  chronic  diarrhcea. 

Analysis  of  Testimony. 

In  considering  the  evidence  not  of  record,  the  Department's  attentio 
is  directed,  first,  to  the  testimony  of  Wm.  H.  YoUiig,  who  was  the  Co 
onel  of  claimant's  regiment  at  the  time  of  claimant's  enlistment  Sep 

12,  18G1,  and  who  continued  in  that  capacity  until  Oct.  31,  ISGl,  whci 
it  seems  he  (Young)  was  succeeded  l)y  Col.  Averill,  w  ho  was  in  con 
maud  of  said  regiment  at  the  date  of  claimant's  first  discharge  from  tl 
service,  Dec.  24,  1801.  This  witness  appears  twice  to  testify  in  thes 
papers  ;  first,  on  the  12lh  of  April,  1881,  and  sc^condly,  on  the  19th  * 
June,  1884. 

In  his  first  testimony,  April  18,  1881,  Col.  Young,  referring  probabl 
to  the  date  of  claimant's  enlistment,  says : 

Claimant  was  an  active  man,  and  allivxnt  believed  him  to  bo  in  goc 
health  and  continued  so  until  afliaut  resigned  (about  November  24,  ISG 
does  not  think  he  saw  claimant  again  until  just  before  ho  (daiman 
started  west  to  join  Gen.  Freemont  (about  Jany.  30,  1863);  did  not  n 
tice  any  difterence  in  his  health  or  appearance  at  that  time,  aiul  d 
not  know  that  he  suft'ered  with  rheumatism,  until  within  the  last  thn 
or  four  years,  (or  about  1877). 

In  the  foregoing  evidence,  uttered  by  Col.  Young,  there  is  n'Ot  eve 
an  intimation  that  claimant  either  iucurred,  or  was  afflicted  with  ai 
disease  or  disability  in  the  service  from  the  date  of  his  enlistment,  Seii 

13,  1801,  to  about  Nov.  24, 1801,  at  the  latter  of  which  dates  Col.  Your 
retired  from  claimant's  regimeut  and  was  succeeded  bv  Col.  Averil 
Col.  Young  makes  no  reference  to  any  disease  of  claimant,  attributab 
to  any  undue  exposure  to  which  claimant  was  subjected  at  Camp  Ma 
cey,  but  says  claimant  continued  in  good  health  untM  he  (Young)  r 
signed.  Subsequent  to  this  date,  (about  Jan.  30, 1803)  Col.  Young  sa 
claimant,  but  "did  not  notice  any  difference  in  his  healMi  or  appearan< 
at  the  time  ".    So  liir  from  proving  ilicumivU^vw  \u  tUo  service,  C< 
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Young,  ill  this  testimony,  tends  to  tdisprove  it,  going  so  far  as  to  say 
that  he  knew  nothing  of  claimant's  sulfering  with  said  disease,  **  until 
within  the  last  three  or  fonr  years'-,  or  about  fifteen  years  subsequent 
to  claimaut's  final  discbarge  from  the  serv  ice. 

In  his  sccon<l  deposition,  dated  Juno  19, 188G,  Col.  Young  testifies  to 
having  known  claimant  since  early  in  18GI,  and  adds : 

"Claimant  became  an  officer  in  the  3rd  Penu.  Cavalry  while  affiant  com- 
manded it  and  was,  perhaps,  the  most  active  and  efficient  officer  affiant 
ever  came  in  contact  with ;  for  the  greater  part  of  the  time  claimant 
was  Adjutantof  the  Regiment  and  was  active,  healthy  and  full  of  youthful 
ardor,  and  never  in  any  way  incapacitated  by  sickness  at  any  time  from 
doing  duty,  and  never  in  any  way  in  the  Surgeon's  hands;  this  affiant 
koows  from  actual  knowledge  that  claimant  served  with  Col.  Averill 
(affiant's  successor)  for  little  over  a  month  before  tendering  his  resigna- 
tloa  to  obtain  a  position  as  Captain  on  the  staff  of  McClellan".  •  • 
"I  was  intimately  acquainted  with  Sbelley;  he  was  almost  an  inmate 
of  roy  house  in  Washington,  I).  C." 

The  foregoing  statement  is  an  explicit  re-affirmation  of  Col.  Young's 
orijriual  testimony  as  to  the  continuous  and  unbroken  good  health  of 
claimant  from  the  date  of  his  assuming  command  as  Colonel  of  claim- 
ant's Regiment  to  the  date  of  his  resignation  of  the  command,  Oct.  31, 
18G1.  It  contains  no  evidence  of  the  incurrence  by  claimant  of  rheuma- 
tism, nor  of  any  other  disability,  in  the  service  at  Camp  Marcey.  It  is 
noticeable  here  that,  according  to  a  fair  calculation  of  dates,  as  indi- 
cated by  the  testimony  of  Col.  Young,  there  remained  only  a  "  little 
over  a  month"  from  the  date  of  his  (Young's)  resignation  as  Colonel  of 
the  3rd  Penu.  Cavalry,  to  the  date  of  claimant's  own  resignation  as  1st 
Lt.  of  the  Company,  or  Regiment,  to  which  ho  belonged,  the  latter  res- 
ignation bearing  date,  ^'Camp  Marcey,  Va.  Dec.  24,  18G1" — so  that  if 
Colonel  Young's  testimony  be  reliable,  claimant  must  have  incurred 
rheumatism,  if  at  all,  during  the  "  little  ov^er  a  month"  to  which  Col. 
Young  refers  in  his  deposition  of  Juno  10,  188 k  Claimant,  however, 
himself  affirms  that  he  incurred  rheumatism  at  Camp  Marcey  "in  Ko- 
vember,  1861",  although  there  is  no  record  evidence  of  the  fact.  But 
itappears  that  claimant  has  offered  no  proof  of  the  incurrence  of  rheuma- 
tism at  this  time ;  nor  is  there  any  record  of  it ;  the  only  record  of  such 
incurrence  being  the  indefinite  statements  of  M.  H.  Kindig,  Feb.  13, 
1880,  and  Feb.  15,  1887,  and  of  Lieut.  Alfred  n.  Gheens,  July  21,  1880 
to  which  the  Department  has  given  due  consideration. 

These  statements,  if  regarded  as  evidence  in  any  degree,  lose  all  their 
value  when  contemplated  in  the  light  of  the  claimant's  own  solemn 
declaration  which  sets  forth,  as  the  ground  of  his  resignation  from  the 
service,  (Dec.  24,  1861)  a  very  different  kind  of  disability  from  rheuma- 
tism—a  declaration  made  and  signed  by  claimant's  own  hand  about  fifty 
days  from  the  date  (Nov.  1st,  1861)  when,  according  to  the  testimony  of 
Col.  Young,  he  was  not  only  "  active,  healtby  auA  ^v\\\  o't  ^civ\V\v\x3\ 
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ardor*',  bat  bad  never  been  in  any  way  incapacitated  by  sickness,  at 
any  time,  from  doing  duty.  The  Department  takes  this  view,  becaofie 
of  its  rcUictanee  either  to  question  claimant's  veracity  on  this  point,  or 
to  mar  the  harmony  of  certain  clearly  established  facts  which,  in 
another  connection,  claimant  has  solemnly  affirmed  in  these  papers. 
The  declaration  to  whicli  reference  is  made  is  in  the  following  tender  of 
resignation : 

'•  IIeadquarteks  3rd.  Pa.  Cav. 

Camp  Marceij,  Va.  Dec.  24, 1861. 
To  Brig.  Genl.  Skth  Williams, 

AHsUtant  Adjutant  Ocneral, 

SiB:  1  hereby  tender  my  resignation  as  first  Lieutenant  of  this  regi- 
ment : — 

For  the  reason  that  I  am  suffering  from  a  severe  sore  and  swelling 

in  the  leg,  caused  by  a  kick  from  a  horse  while  in  the  discharge  of  my 

duty. 

Respectfully, 

RICHARD  L.  SHELLEY 

Ut  Lieut.  Co.  "  K  ". 

The  absence,  from  the  foregoing  tender  of  resignation,  of  all  refer- 
ence to  rheumatism  as 'Hhe  reason  "  for  the  resignation  itself  and  oi» 
the  other  hand  the  distinct  and  positive  averment  that  the  true  reason, 
is  "  suffering  from  a  severe  sore  and  swelling  in  the  leg,  caused  by  » 
kick  from  a  horse, "  impels  the  Department  to  conclude  that  the  al- 
leged ''  severe  sore  and  swelling  in  the  leg"  was  the  real  and  only  dis- 
ability  which  claimant  had  incurred  at  the  time,  and  that  the  vague  im- 
pressions of  Kendig,  a  citizen  of  Wiishington,  and  Lieut.  Alfred  H. 
Gheens  that,  prior  to  his  resignation,  claimant  was  afflicted  with  or 
complained  of  rheumatism  in  the  service  at  Camp  Marcey,  are  not  only 
in  conflict  with  Col.  Young's  testimony  and  with  the  silent  record,  but 
were  evidently  groundless,  tliey  having,  after  the  lapse  of  eighteen  and 
twenty  odd  years  from  the  date  of  claimant's  resignation  at  Camp  Mai- 
cey,  confounded  or  confused  in  their  memory  the  suffering  cnused  by  "  a 
kick  from  a  horse"  with  an  attack  of  rheumatism  which  claimant  may 
have  experienced  years  subsequent  to  the  close  of  his  military  career. 
This  view  of  the  case  is  fortified  at  tliis  point  by  the  fact  that  the  lan- 
guage of  claimant's  resignation,  Dec.  24, 18GI,  is  not  a  figment  of  mem 
ory  traced  doubtfully  through  two  decades,  but  is  in  writing,  carefully 
and  thoughtfully  done  at  the  time  of  the  event  itself  and  when  claim- 
ant must  have  known,  beyond  controversy,  the  true  reason  on  which  it 
was  based,  notwithstanding  the  suspicion  which  Col.  Y'oung  expresses, 
viz:  that  "he  tendered  his  resignation  to  obtain  a  i)Osition  as  Captain 
on  the  staff*  of  McClellan  ".    The  Department,  having  heard  with  pleas- 
ure the  strong  testimonial  to  claimant's  soldierly  fidelity  and  to  his  love 
of  truth,  which  his  attorney  has  uttered  upon  the  re-hearing  of  this  ap- 
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l)eal,  is  disposed  to  reject  all  trivial  evidence  to  the  contrary,  being  iiii. 
pelled  to  believe  ibat  claimaut,  prior  to  and  at  the  date  of  bis  resigna- 
tion at  Camp  Marcey,  was  '*  suffering  from  a  severe  sore  and  swelling 
in  the  leg,  caused  by  a  kick  from  a  borse  wbile  in  tbo  discbargc  of  my 
(his)  duty".    There  was  evidently  no  rheumatism  in  tbe  cause  of  com- 
plaint, or,  it  is  fair  to  presume,  claimant  would  have  assigned  the  fact 
as  a  ''  reason  "  for  his  resignation  at  the  time,  inasmuch  as,  in  bis  dep- 
ositions given  April  d  and  13,  1881,  and  July  29,  1885,  be  distinctly 
avows  that  be  resigned  Dec.  24, 1861,  <'  on  account  of  rheumatism  and 
a  sore  on  his  leg."    llbeumatism  and  a  '^  sore  leg  "are  bere  associated 
by  claimant  for  the  first  time  in  his  own  testimony. 

Tbe  resignation  as  first  Lieutenant  offered  Dec.  24,  18G1 ,  by  the  claim- 
ant  in  this  appeal  was  indorsed,  tbe  same  date,  by  Willaim  II.  Averell, 
Colonel  Commanding,  in  the  following  terras,  viz :  "  Respectfully  for- 
warded with  the  request  tbat  it  be  accepted.  lam  informed  by  tbe 
Surgeon  tbat  Lieut.  Sbelley  is  suffering  from  tbe  effects  of  syphilis, 
and  that  he  will  never  be  able  to  perform  duty  properly.  Ho  is  ineffi- 
cieut,  trifling,  and  immoral,  and  objectionable  for  many  reasons. 
(Signed)  WM.  11.  AVEKELL, 

Col.  ConiiTgy 

The  foregoing  indorsement  upon  claimant's  resignation  was,  nearly 
nineteen  years  thereafter— on  June  3, 1880,  withdrawn  by  Col.  Averell, 
^'except  tbe  recommendation  for  acceptance,"  Col.  Averell  aflirming 
that  the  "subsequent  and  very  creditable  service  of  jMaj.  Sbelley,  to- 
.    getber  with  my  personal  acquaintance  with  him,  have  sbowu  me  tbat 
X\^^  reports  made  to  me,  on  which  my  indorsement  was  founde  I,  were 
wliolly  erroneous."    The  Department  in  considering  tbe  evidence  iu 
these  papei*s  has  no  inclination  to  question  tbe  moral  cbaracter  of 
claimant  wbile  he  was  iu  the  service,  nor  to  revive  tbe  sus[)icion  tbat 
claimant,  during  that  service,  was  "suffering  from  tbeeftV^cts  of  sypbi- 
)iRj^    This  issue  was,  for  satisfactory  reasons,  eliminated  from  tbe  case 
by  your  office.    The  Department  adheres  to  your  action  in  tbe  matter, 
and  commends  the  generous  retraction  which,  June  3, 1880,  Col.  Averell 
filed  on  the  subject.    But,  if  retraction  be  warranted  by  tbe  facts,  the 
Department  can  but  regard  tbe  deliberate  indorsement  which  Averell 
put  on  claimant's  resignation,  December  24,   18G1,  as  ^>roo/ of  two 
tihingS|  viz :  (1)  Col.  Averell  was  ignorant,  at  tbe  time,  of  claimant's 
I>er6onal  charaeter,  and  (2)  he  was  ignorant  of  claimant's  physical  con- 
dition, both  at  the  date  of  and  prior  to  claimant's  resignation  at  Camp 
Marcey ;  and,  in  view  of  such  ignorjnce  of  imi)ortant  facts  at  that 
critical  period,  iu  regard  to  so  valuab  e  and  distinguished  an  officer  of 
his  command  as  claimant,  for  the  purposes  of  this  opinion,  is  now  con- 
ceded to  have  been,  Col.  Averell's  testimony  based  on  recollection^  and 
uttered  concerning  claimant  nineteen  and  twent^'-four  years  after  the 
event,  cannot  be  accepted  as  reliable  or  canclvisWo  evVvVewe*^^  *\fc^\svV^ 
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tbe  meritorious  faiiio  of  the  witness  liiniseU'.  (claimant  himself  state 
that  Col.  Averill  was  evidently  ignorant  of  the  fiicts,  he  ''having bo 
recently  joined  the  regiment  and  was  a  stranger  to  the  officers  an 
men." 

If  Col.  Averill  di<ln't  know  and  appreciate  SheUey  "against  all  comers 
while  the  two  were  closely  associated  in  the  same  service,  in  the  sam 
regiment,  in  the  same  camp,  and  when,  as  he  now  affirms,  calumuioQ 
reports  destructive  to  Shelley's  character  were  laid  before  him  for  ii 
dorsement  in  an  official  paper,  in  the  very  presence,  too,  of  the  victin 
ized  soldier,  then  it  is  surely  unreasonable  to  believe  that,  after  two  d 
cades,  his  mental  vision  should  suddenly  become  so  illuminated  on  tl 
subject  as  to  enable  him  to  supply,  from  recollection,  full  and  minu 
details  of  a  disability  of  which  there  was  no  record  in  the  service.  Tl 
days  of  miracles  are  passed — unless  the  surprising  psychological  pr 
cesses  which  occasion.iUy  flow  from  the  inspiration  of  social  festiviti( 
bo  classed  as  such.  It  is  noticiable,  however,  in  this  connection  tha 
while  Col.  Averell's  elastic  memory,  after  the  lapse  of  twenty  years,  i 
jected  into  the  history  of  claimant's  case  the  probable  fact  of  "rhe 
matism,"  it  divl  not  expunge  therefrom  the  disability  which  claimant  hir 
self  had  alleged  as  the  result  of  the  "kick  of  a  horse".  So  the  efliec 
of  the  "kick"  remain,  as  yet,  unimpaired;  and  the  Dep«artment  clinj 
to  the  record. 

Having  disposed  of  Col.  Averell's  circuitous  and  inconsistent  affid 
vits,it  ajipcars  that  the  only  witness  hi  these  papers  who  testifies  directl 
from  personal  knowledge  that  claimant  had  rheumatism  at  Camp  Ma 
cey,  prior  to  his  resignation,  is  M.  II.  Kendig,  of  Washington  City.  M 
Kendig  was  in  business  at  Washington  was  not  connected  with  tl 
military  service,  but  claims  that  he  went  to  Camp  Marcey,  and  "fr 
queutly  found  him  (claimant)  in  camp  and  knows  that  he  was  confine 
to  his  quarters  with  rheumatism,''^  This  testimony  is  not  corroborate 
by  any  record  at  the  time,  nor  by  the  testimony  of  any  comrade  < 
claimant,  and,  in  view  of  the  fact  that  th3  witness  was  only  an  inc 
dental  visitor  at  camp,  his  evidence  cannot  be  accepted  as  sufficient  1 
prove  claimant's  alleged  incurrence  of  rheumatism  in  the  service.  J 
was  an  easy  matter  for  Mr.  Kendig,  in  18S0,  to  confound  in  his  memoT 
the  effects  of  the  "kick  of  a  horse"  with  the  supposed  rheumatisi 
in  November  or  December,  18GI.  The  testimony  in  these  papers,  i 
Gheens,  Edmonds  and  Hodges,  to  which  the  Department's  attentio 
has  been  specially  called,  instead  of  supporting  the  declaration  of  clain 
ant  as  to  rheumatism  at  Camp  Marcey,  is  really  against  it;  and,  upo 
the  whole,  there  is  no  proof  apparent  there  that  claimant  incurred  rhei 
matism  in  the  service  prior  to  his  resignation,  Dec.  24,  1S61. 

But,  in  addition  to  the  foregoing,  your  attention  is  called  to  the  test 
mony  of  E.  M.  Heyl,  E.  S.  Jones,  W.  W.  Rogers,  W.  E.  Miller,  Davi 
C.  Henk,  and  Howtird  Edmonds,  to  wit: 
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E.  M.  Heyl,  originally  a  Sergeant  in  CIaiinant'8  company  and  subse- 
qnently  a  Captain  in  Claimant's  Regiment,  in  answer  to  an  official  in- 
quiry, writes  that  "  Claimant  resigned  at  Camp  Marcey,  Va.  December 
22, 1861,  having  served  less  than  four  months  in  the  regiment,  during 
which  time  he  did  not  receive  an  injury,  nor  incur  any  disease." 

E.  S.  Jones,  a  Colonel  of  the  3rd  Penn.  Cavalry  in  answer  to  an  official 
inquiry,  writes,  May  1, 1881,  that  ho  '*  has  no  recollection  of  Claimant's 
receiving  any  injury  or  incurring  any  disease  while  at  Camp  Marcey,  Va- 
in 1861 ;  "  that  "  at  that  time  writer  was  Captain  of  Co.  C,  and  W.  W. 
Averill  was  Colonel  of  the  Regiment  in  Command." 

Capt.  W.  W.  Rogers,  of  3rd  Pa.  Cavalry,  in  answer  to  official  inquiry 
writes  May  9,  1881,  saying  that  he  *'  has  no  knowledge  of  any  injury  or 
disease  contracted  by  claimant  in  the  service  and,  in  fact,  no  knowledge 
of  any  service  i>erformed  by  him,  except  his  presence  with  the  regiment 
for  a  brief  period  during  the  latter  part  of  1861." 

W.  E.  Miller  (2nd  Lieut.  Co.  H,  3rd  Pa.  Cav.)  states,  October  6, 1885, 
that  **  he  first  met  claimant  at  Camp  Park,  Washington,  D.  C.  in  August, 
1861 ;  he  was  a  hearty,  active  fellow.  The  winter  of  1861  and  1862  was 
a  very  open  one,  and  the  Camp  at  Camp  Marcey,  Va.,  was  very  muddy, 
wetand  damp  and  such  as  to  create  rheumatism,  but  affiant  has  no  recol- 
lection of  his  (claimant)  incurring  rheumatism  or  an^"  other  disease ;  has 
no  knowledge  of  claimant  being  sick,  or  receiving  a  kick  from  a  horse." 
David  C.  Henk,  (Sergt.  Co.  K,  3rd  Pa.  Cav.)  testifies,  November  16, 
1885,  that  he  "  does  not  think  he  (claimant)  was  in  the  Company  more 
than  six  months,  and  does  not  know  when  or  why  he  left ;  he  appeared 
to  be  in  good  health  and  was  regarded  as  a  sound  man ;  has  no  recol- 
lection of  his  (claimant)  contracting  any  disability  whatever,  while  in 
the  Company." 

Howard  Edmonds,  (Capt.  Co.  "  L  "  3rd  Pa.  Cav.)  testifies,  April  7  and 
n,  1881,  that  he  "  never  heard  that  he  (claimant)  was  injured  in  Camp 
or  kicked  by  a  horse,"  and  that "  he  (claimant)  did  not  to  aftiant's  knowl- 
edge complain  at  that  date  (date  of  resignation)  of  rheumatism." 

The  foregoing  quotations  from  the  testimony  of  witnesses  Ueyl,  Jones, 
fiogers.  Miller,  Henk,  and  Edmonds,  all  of  whom  w^erc  officers  in  Claim- 
aat's  regiment,  furnish  no  evidence  in  support  of  Claimant's  declaration 
that  he  incurred  rheumatism  in  the  service  and  line  of  duty  at  Camp 
Marcey,  but  tend  to  establish  the  opposite  conclusion.  The  testimony 
of  other  witnesses,  such  as  Sherwood,  Sheens,  Pollard,  Bell,  Ilodges, 
and  Gray,  is  purely  negative  and  is  dismissed  from  further  considera- 
tion as  throwing  no  light  on  the  present  inquiry  into  the  incurrence  of 
fbeamatism. 

Without  pursuing  the  details  of  claimant's  career  from  the  date  of  his 
resignation  at  Camp  Marcey,  Dec.  24,  1861,  the  Department  finds  that, 
having  re  enlisted  in  the  service,  he  was,  in  ^larch  1863,  acting  as  Aide- 
de-Camp  to  Gen.  C.  F.  Smith  at  Pittsburg  Landing,  Tennessee.  Claim- 
ant alleges  A/>r/;  8tli  aud  13th  ISSl  and  July  2T,1^^5,\Xv20t,^\\\\^'\\. 
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Pittsburg  Landing,  be  was  ^^  taken  with  severe  diarrhoea  and  rheama- 
tism  '^  and  that  he  "  was  relieved  from  duty  and  rejiorted  at  SL  Louis 
for  treatment,  and  was  treated  in  Barnaul's  Hotel  for  chronic  diarrhoea 
and  rheumatism  ''  but  claimant  '^does'nt  remember  the  physician's 

name". 

A  reference  to  the  evidence  in  these  papers  shows  that,  by  special 
order,  No.  30,  March  24, 1802,  from  Head  Quarters,  Department  of  Mis- 
sissippi, St.  Louis,  Mo.,  claimant  was  granted  fourteen  days  leave  ot 
absence  on  Medical  Certificate  of  U.  W.  Oliphant  M.  D.,  which  is  dated 
March  24,  1802,  and  is  as  follows: 

To  whom  it  may  concern : 

This  certifies  that  bearer,  Capt.  Richard  L.  Shelley,  has  been  under 
my  care  at  Barnum's  Hotel  since  tbe  20  iust.  with  a  very  severe  attack 
of  diarrhoea,  confined  to  his  bed  until  this  morning.  Said  attack  w^as 
produced  by  the  use  of  Tennessee  Eiver  water,  and  has  reduced  the 
patient  so  much  in  strength  that,  in  my  judgement  it  will  require  ten 
days  or  a  fortnight's  time  to  recruit  sufficiently  to  endure  the  fatigue  of 
active  service. 

(Signed)  li.  W.  OLIPHANT  M.  D. 

St.  Louis,  March  24, 1802. 

The  foregoing  certificate  is  distinct  in  language,  and  explicit  in  the 
details  which  it  alleges  in  regard  to  claimant's  disability  at  Barnum's 
Hotel,  whither  he  had  repaired  for  medical  treatment;  but  it  contains  no 
reference  to  rheumatism  as  a  part  of,  or  as  connected  with  claimant's 
disability.  And  yet  this  certificate  is  the  onl^-  evidence  in  these  papers 
going  to  show  the  incurrence  of  any  disease  or  disability'  while  claimant 
was  Aide-de-Camp  to  Gen.  Smith,  or  was  in  the  service  at  Pittsburg 
Landing.  The  Department  sees  no  rheumatism  at  this  point  in  this  case, 
nor  does  claimant  pretend  to  prove  the  existence  of  it. 

From  St.  Louis,  in  March  1802,  the  claimant  evidently  returned  to 
Philadelphia  and  to  Washington  and.  May  17,  1802  he  Wiis  appointed 
Captain  and  Additional  Aide-deCamp  on  the  Staff  of  M«ij.  Gen.  Fre- 
mont, who  ordered  him  to  report  to  Maj.  Gen.  Ord  at  Fredericksburg, 
Virginia,  and,  thereupon,  as  the  papers  show  that  he  took  "  the  oath 
of  allegiance  "  at  Washington  City,  May  19, 1802,  and  when  en  route  to 
Fredericksburg,  he  incurred  at  Aquia  Creek  Va.  the  injury  to  his  eye 
for  which  he  is  now  pensioned  at  $20  per  month.  The  records  show 
that,  in  consequence  of  the  alleged  injury  to  eye,  claimant  was  allowed 
to  be  "  absent  on  sick  leave  until  further  orders,"  as  per  special  order, 
No.  58,  issued  by  Gen.  Ord,  May  21,  1802.  This  order  is  the  last  piece 
of  record  and  the  only  evidence  in  these  papers  showing  the  wherea- 
bouts of  claimant  after  May  21,  1802,  excepting  the  simple  fact  that, 
August  18,  1802,  he  was  "mustered  out  of  the  service  of  the  United 
States." 

The  Department  finds,  upon  investigation  of  these  papers,  that  the 
iSrst  couclasive  evidence  of  rheumatism  \u  t\\<^  c^eof  claimant  appears 
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in  the  affidavit  of  Dr.  W.  II.  Hire,  of  New  Orleans,  La.,  who  testifies, 
afareh  2,  1880,  that  he  "  treated  claimant  from  1865  to  187o,"  and  that, 
^daring  all  of  that  period,  he  sufifered  more  or  less  from  rheumatism  in 
left  shonlder '' ;  but  it  is  apparent  that  Dr.  Hire's  treatment  for  rheu- 
matism began  fully  three  years  subsequent  to  claimant's  final  discharge 
from  the  military  service,  and,  meantime,  there  is  disclosed  no  evidence 
to  connect  the  origin  of  said  disease  with  the  service  and  line  of  duty. 
Hence  Dr.  Hire's  testimony  is  of  no  value  in  establishing  claimant's 
declaration.    The  Department  is  not  disposed  to  question  claimant's  in- 
currence of  rheumatism  since  he  was  discharged  from  the  service.    The 
varied  experiences  which  seem  to  have  marked  claimant's  career  fur- 
nish ample  ground  for  the  supposition  that  he  might  have  incurred 
not  only  rheumatism,  but  a  complication  of  other  diseases,  in  the  prog- 
ress of  his  singular  career;  but  the  Department  can  take  no  cogni- 
zance of  these  facts.    The  only  conclusion,  now,  with  which  the  Depart- 
ment has  to  do,  relates  to  claimant's  alleged  incurrence  of  rheumatism 
in  the  service,  and,  after  the  most  careful  consideration  of  all  the 
papers,  including  the  pains  taking  arguments  of  Attorney  Mayue  iu 
support  of  this  appeal,  the  Department  is  compelled  to  dismiss  the  same 
upon  the  ground  of  "  no  record,  no  medical,  or  other  competent  testi- 
mony to  show  claimant's  alleged  rheumatism  to  be  due  to  the  service 
and  line  of  duty." 

The  rejection  of  the  claim  is  therefore  approved,  and  the  Appeal  is 
herewith  dismissed. 


PENSION  GRANTED  BY  SPECIAL  ACT  OF  CONGRESS-^EFFECT  AS  TO 

ARREARS. 

Alvin  Walker. 

When  pension  is  granted  by  the  Pension  Office,  free  from  interposition  of  Congress, 

the  payment  shoald  begin  at  date  of  claimant's  discharge  from  service — unless  a 

conclusive  fact  warrants  a  different  ruling. 
When  claimant  obtains  relief  by  special  act  of  Congress  the  payment  must  begin  at 

the  date  of  passage  and  approval  of  the  act — unless  the  act  itself  specify  some 

other  date. 
When  claimant  is  granted  pension  by  special  act  be  is  cut  off  from  all  arrears— unless 

the  special  act  expressly  provides  otherwise. 

Auistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  April  29, 

1887. 

Herewith  are  returned  the  papers  in  the  claim  for  arrears  of  pension 
of  Alvin  Walker,  late  a  major  and  paymaster  U.S.  V.    Claim  No.  222,861. 

The  basis  of  this  claim,  filed  Aug.  29, 1876,  is  disease  of  eyes  result  of 
typhoid  fever,  alleged  to  have  been  contracted  in  the  service  and  line 
of  duty  in  June  and  July,  1863,  from  exposure  incident  to  U\a  dvity  as 
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paymaHtcr.     He  was  not  treated  in  any  Lospital,  but  was  treated  by 
Dr.  Shed,  now  deceaseil. 

The  records  of  the  Adjutant  General's  Office  show  claimant  ac- 
cepted appointment  as  additional  p{\y master  of  Vols.  Sept.  10, 18GI, 
and,  by  S.  O.No.  279,  Par.  CO,  June  5, 18G5,  his  resignation  was  accepted 
to  take  eft'ect  May  29, 1805  (his  services  being  no  longer  needed),  inidtr 
the  provisions  of  G.  O.  No.  79,  May  1,  18C5,  from  Adjutant  General's 
Office.  There  are  no  returns  of  the  Pay  Department  in  this  office  prior 
to  July  31, 1803,  at  which  date  he  is  reported  on  duty  at  N.  Y.  City 
(Dept.  East).  Uc  is  next  reported  on  duty  from  Feb.  1,  to  Oct.  8, 
1804,  at  Washington,  D.  C. 

The  Paymaster  General's  report  shows  claimant  was  on  duty  at 
Washington,  in  May,  1803;  he  was  detached  for  temporary  duty  at 
New  York  City,  June  12,  1803  to  return  about  July  1st.  July  18, 
1803,  he  was  ordered  from  Washington  to  New  York  on  temporary 
duty,  and  ho  reported  at  Washington,  from  temporary  duty^  at  New 
York,  Aug.  12,  1803. 

The  records  of  Adjutant  General's  Office  show  no  evidence  of  dis- 
ability.   The  Surgeon  General's  report  furnishes  no  information. 

It  appears  the  claim  was  rejected  by  your  office  Dec.  20,  1877,  upon 
the  opinion  of  the  Medical  Referee,  T.  B.  Hood,  that  '*the  disease  of 
eyes  found  by  the  board  not  shown  to  be  a  sequel  or  result  of  typhoid 
fever." 

Subsequently,  claimant  appealed  to  Congress  and  was  allowed  a 
pension  by  special  act,  ai)proved  Aug.  5,  1882,  whereupon  his  name 
was  placed  upon  the  pension  rolls ;  the  pension  at  the  rate  of  $25.  i)er 
month  for  disease  of  eyes,  to  commence  from  the  passage  of  the  act. 
On  Sept.  8, 1883  his  pension  was  increased  to  $50.  per  month  from  March 
21, 1883,  and  on  March  3, 1884,  it  was  again  increased  to  $72.  per  month 
from  March  2,  1883,  for  total  loss  of  vision. 

Claimant  applied  to  your  office  for  arrears  of  pension  from  the  date 
ofr^his  discharge,  which  application  was  rejected  by  your  office  upon  the 
grounds  that  ''  as  the  disease  of  eyes  was  not,  upon  the  evidence,  shown 
to  bo  the  result  of  the  alleged  typhoid  fever,  and  the  origin  thereof  not 
established  as  due  to  his  military  service,  he  cannot,  therefore,  be  pen- 
sioned under  the  general  law,"  and  "as  the  pension  was  allowed  under  a 
*  special  act',  the  pension  could  bo  allowed  to  commence  only  from  the 
date  of  the  approval  of  the  same,  as  provided  for,  Section  4720  U.  S. 
II.  S."    From  that  action  this  appeal  is  taken. 

The  claimant  in  this  appeal  was  discharged  from  the  service  by  virtue 
of  resignation,  which  was  accepted  to  take  efifect  May  2\  1805.  On 
the  29th  of  August,  1870,  he  filed  his  claim  for  pension,  the  basis  of 
which  was  disease  of  eyes — the  result  of  typhoid  fever,  alleged  to  have 
been  contracted  in  the  service  and  line  of  duty,  in  June  and  July,  18G3, 
from  exposure  incident  to  his  duty  as  pay-master.  This  elaim  was  re- 
jocted  by  your  office  Dec.  1877,  \\\^oii  \\\o.  gtoww^  Wva,^  Oiv^^w^vj^  oC  eyes, 


DECISIONS   RELATING    TO    PENSIONS.  145 

roQDd  by  the  board  of  Examining  Surgeons,  is  not  sbowu  to  bo  a  sequel, 
[>r  result  of  typhoid  fever.  Thereupon  claimant  applied  to  Congress 
for  relief  and  was  granted  a  pension  by  Special  Act,  Approved  Aug.  5, 
1883,  and  his  name  was,  accordingly,  placed  upon  the  pension  rolls,  the 
payment  of  pension  to  begin  "subject  to  the  provisions  and  limitations 
of  the  pension  law/' 

The  contention  of  this  appeal  is  that  your  office  committed  error  in 

refusing  or  failing  to  allow  the  payment  of  claimant's  pension  to  begin 

at  the  date  of  his  discharge  from  the  service — May  2D,  1865~instead  of 

at  the  date  of  the  passage  and  approval  of  the  aforementioned  Special 

Act  of  Congress — August  5, 1882  ;  and  claimant,  through  his  attorney, 

Benjamin  F.  Butler,  insists,  in  substance,  that — inasmuch  as  the  said 

Special  Act  designates  no  date  at  which  the  payment  of  the  pension 

shall  begin — the  pensioner  is  entitled  to  the  benefits  of  the  provisions 

and  limitations  of  the  general  pension  law  regulating  the  decisions  of 

your  office,  and  under  which  may  be  granted  claimant's  pension,  the 

payment  of  which  shall  begin  at  the  date  of  discharge  from  the  service. 

The  claimant,  in  the  contention  thus  indicated,  falls  into  two  errors, 

which  are  alike  fatal  to  the  ground-work  of  this  appeal,  viz  : 

Ist.  He  is  in  error  in  assuming  that,  when  a  Special  Act  of  Congress 
granting  a  pension  fails  to  designate  the  date  at  which  the  payment  of 
said  pension  shall  begin,  it  means,  therefore,  that  the  pension  shall 
begin  at  the  date  of  pensioner's  discharge  from  the  service. 

2Dd.  He  is  in  error  in  assuming  that  the  Commissioner  of  Pensions 
has  authority  to  begin  the  payment  of  a  pension  granted  by  Special 
Act  of  Congress  (wherein  no  date  is  expressed)  at  the  date  of  claim- 
ant's discharge,  or  at  any  date  prior  to  that  of  the  jiassage  of  the  Act 
itself. 

It  is  true  that,  in  a  case  in  which  a  pension  is  granted  by  the  Com- 
missioner of  Pensions,  fiee  from  the  interposition  of  Congress,  the  pay- 
ment of  the  pension,  in  pursuance  of  the  general  law,  should  begin  at 
the  date  of  claimant's  discharge  from  the  service,  uule^is  the  Commis- 
sioDer  find,  in  support  of  the  claim,  some  material  and  conclusive  fact 
to  warrant  a  ditferent  ruling;  but,  in  cases  wherein  claimants  obtain 
relief  through  a  Special  Act  of  Congress,  the  Commissioner  has  no  dis- 
cretion, and  is  required  to  begin  the  payment  of  the  pension  at  the  date 
of  the  passage  and  approval  of  said  act,  unless  the  act  itself  shall 
specify  some  other,  date  by  which  the  Commissioner  shall  be  guided. 
This  rule  is  a  part  of  the  general  pension  law,  which,  as  said  in  the  case 
I  ofEdwin  E.Tucker,  Certificate  !N*o.  123,042,  has  no  application  to  a  pen- 
I  aon  granted  by  a  Special  Act — an  entirely  separate  and  independent 
[  lav^the  effect  of  a  Special  Act,  granting  a  pension,  being  *' to  cut  off 
the  pensioner  from  all  claim  to  arrears,  or  to  any  other  additional  sum 
of  money  of  whatever  character  other  than,  or  in  addition  to,  that  ex- 
pressly provided  for  in  such  Special  Act."    Furthermore,  iu  cow^tm^at- 
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tioii  of  this  view,  your  attention  is  called  to  Section  5,  Act  of  July  25, 
1882,  which  provides : 

That  no  person  who  is  now  receiving,  or  shall  hereafter  receive,! 
jieusion,  under  a  Special  Act,  shall  be  entitled  to  receive  in  additio 
tLereto  a  pension  under  the  general  law,  unless  the  Special  Act  e: 
l)ressl3^  states  that  the  pension  granted  thereby  is  in  addition  to  tl 
pension  which  said  person  is  entitled  to  receive  under  the  general  la' 

When  a  claimant  seeks  relief  at  the  hands  of  Congress,  he  therel 
virtually  agrees  to  abide  by  the  action  of  that  body  in  determining  tl 
merits  of  his  claim  for  pension,  and  he  agrees,  furthermore,  that,  in  ca 
he  be  granted  a  pension,  the  payment  of  the  same  shall  begin  at  t 
date  of  the  passage  and  approval  of  the  Special  Act,  unless  the  Act 
self  specifically  designate  some  other  date;  and,  in  the  absence  of  sa 
designation,  claimant  will  not  only  have  no  right  to  "arrears"  bat 
^^  cut  off  from  all  claim  to  arrears,  or  to  any  other  additional  sum 
money  of  whatever  character  other  than,  or  in  addition  to,  that  € 
pressly  provided  for  in  such  Special  Act    .    .    . 

The  attention  of  claimant  and  his  attorney  is  called  to  Section  471 
of  the  Revised  Statutes  of  the  United  States,  which  says  : 

When  the  rate,  commencement,  and  duration  of  a  pension  allowed  I 
Special  Act  are  fixed  by  such  act,  they  shall  be  varied  by  the  provi 
ions  and  limitations  of  the  general  pension  laws,  but,  when  not  tin 
fixed,  the  rate  and  continuance  of  the  pension  shall  be  subject  to  vari 
tion  in  accordance  with  the  general  laws,  and  the  commencement  sbs 
date  from  the  passage  of  the  Special  Act. 

The  foregoing  provision  of  the  Revised  Statutes  is  directly  ai 
plainly  applicable  to  the  issue  raised  by  Claimant  in  the  pending  a 
peal. 

But  the  claimant  in  this  appeal,  after  having  had  his  claim  grant 
by  a  Specifil  Act  of  Congress,  comes  now  with  a  request  that  it  be  i 
opened  for  reconsideration  by  the  Commissioner  of  Pensions  andoffei 
through  his  Attorney,  to  accept  a  pension  to  be  granted  by  the  Co 
missioner  from  the  date  of  his  discharge.  May  29, 1865,  in  lieu  of  tl 
granted  by  Special  Act  of  Congress,  August  5,  1882.  The  claimant, 
is  presumable,  makes  this  offer  upon  the  condition  that,  if  theComm 
sioner  reopen  his  claim,  he  will  certainly  grant  his  prayer  upon  the  e 
deuce  contained  in  the  accompanying  papers.  But  no  such  certaii 
can  be  guaranteed  claimant.  If  the  claim  be  reconsidered  by  the  Cc 
missioner,  justice  to  the  Government  would  require  that  it  be  done 
iniiioy  in  total  disregard  of  the  Special  Act  of  Angust  6, 1882  granti 
a  pension,  and  in  absolute  freedom  from  any  condition  or  promise.  1 
result  might  be  worse  instead  of  better  for  the  claimant.  It  is  app 
eut,  however,  that  the  proposed  exchange  of  pensions  is  prompted 
the  expectation,  on  claimant's  part,  that,  in  the  process  of  substituti 
one  pension  for  another,  he  will  get  the  better  of  a  bargain  to  the  < 
tent  of  ^^ an  additional  sum  of  moue.^'^   ol\x<ix  IVi^w^orin  addition 
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that  expressly  provided  for,  iu  the  afore- inentioued  Special  Act.    The 
learned  attorney  of  claimant  (Hon.  B.  F.  Butler)  is  too  sag:acious  a 
practitioner  not  io  perceive  that  this  i>roposition  involves  a  plain  viola- 
tion.of  the  law  which  cuts  off  the  pensioner  under  a  Special  Act  "  from 
all  claim  to  arrears."    The  proposition  of  claimant  might,  perhaps,  bo 
lawful  nnder  an  ancient  ruling  of  the  Department,  cited  iu  the  case  of 
Charles  Lynch  (Certificate  No.  124,304)  whereby  "  a  pensioner  under  a 
Special  Act  might  elect  to  take  in  lieu  thereof,  under  the  general  law." 
But  the  decision  in  the  case  of  Lynch  was  over-ruled  as  error  by  Hon. 
George  A.  Jenks,  Assistant  Secretary,  February  6,  1886,  and  is  no 
longer  ap])licable  to  similar  cases.    The  doctrine  propounded  iu  that 
decision  by  Assistant  Secretary  Jenks  was  based,  at  once,  upon  wise 
considerations  of  equity  and  of  public  policy,  and  is  held  by  the  De- 
partment as  stare  decisis. 

The  Department,  thei-efore,  having  considered  the  legal  question 
raised  in  this  appeal  by  claimant's  attorney,  concludes  that  the  status  of 
claimant's  pension  was  fixed  by  the  Special  Act  of  Aug.  5,  18S2;  that 
claimant  is  not  entitled  to  arrears  of  pension  prior  to  the  passage  and 
approval  of  that  act,  and  this  appeal  is  devoid  of  a  basis  in  the  rul- 
ings of  the  Department  and  in  the  provisions  and  limitations  of  the 
general  pension  law.  The  action  of  your  office  in  rejecting  the  claim  is, 
therefore,  affirmed  and  the  appeal  dismissed. 


INCREASE-HATING-RULE  NO,  136, 

Geoegb  M.  Row. 

Claimant  in  receipt  of  all  he  is  entitled  to  under  the  rulings  covering  his  specific 

disability. 

Amstant  Secretary  HawMtis  to  the   Commissioner  of  Pensions^  May  18, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
April  30,  1887,  upon  the  appeal  of  George  M.  Rowe,  late  Corporal  of 
Co.  "B"  17th  Ky.  Vols,  from  the  action  of  your  office  rejecting  his 
claim  for  increase  of  pension. 

Claimant  is  receiving  a  pension  of  $8  per  month  for  gun-shot  wound 
of  right  wrist. 

Oct.  9, 1885,  claimant  filed  an  application  for  increase  of  pension  al- 
leging that  he  believes  himself  to  be  entitled  to  said  increase  on  ac- 
count of  the  several  amendatory  acts  of  Congress  passed  and  approved 
since  1870,  or  July  1870,  granting  a  higher  rate  than  section  4695  R.  S. 
provides,  and  a  rerating  for  a  wholly  permanent  disability  such  as  his. 

This  claim  for  increase  was  rejected  Feb.  5,  188G,  on  the  ground  that 
appellant  is  now  receiv^in^  the  full  amount  of  pensvow  lo  ^\vv<:Xi  \^^\^ 
entitled  under  the  law  for  the  disability  resulting  from  »a\(V^oxvYA, 
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From  tlris  adverse  action  the  claimant  appeals  to  the  Department  for 
a  reconsideration  of  bis  claim,  and  contends  that  $8  per  month  is  not 
suflicient  for  his  maintenance,  be  being  poor  and  wholly  unable  to  per- 
form manual  labor,  and  believes  he  ought  to  receive  a  higher  rating  than 
$8.,  when  the  soldier  is  wholly  unable  to  perform  manual  labor  by  rea- 
son of  disease,  injurj^,  or  gun-shot  wound  received  in  the  military  serv- 
ice. He  also  asks  that  be  be  sent  before  some  other  Medical  Board  for 
examination. 

The  papers  on  file  in  this  claim  show  appellant  was  discharged  be- 
cause of  gunshot  wound  of  right  wrist  joint,  April  26,  18G4,  his  dis- 
ability was  then  rated  one  half.  July  25,  18G4  he  filed  a  declaration 
for  pension  and  on  August  ISth,  of  the  same  year,  a  pension  was  al- 
lowed for  said  wound  at  the  rate  of  80.  a  month  from  date  of  discharge. 

May  21,  18G9,  he  filed  an  application  for  increase  on  account  of  the 
same  injury  and  on  July  23,  1870,  an  increase  was  granted  at  the  rate 
of  $8.  per  month — to  commence  April  30,  1870. 

On  October  9, 1885,  he  filed  another  claim  for  increase,  which  was 
rejectel  upon  the  report  of  a  Board  of  Examining  Surgeons  who  ex- 
amined claimant  at  Washington,  Ind.  Dec.  9, 1835,  and  who,  in  their 
certificate  filed  Dec.  14,  1885,  state  as  follows,  viz: 

"  We  find  a  gunshot  wound  on  right  forearm  between  radius  and 
ulna,  implicating  and  fracturing  the  radius  an  inch  above  the  wrist  joint 
on  outer  aspect,  this  is  the  point  of  entrance.  Point  of  exit  on  inner 
aspect  of  forearm  3  inches  above  the  wrist  joint,  the  ball  passing  in 
front  of  the  ulna.  There  is  complete  bony  anchylosis  of  wrist  joint  with 
total  loss  of  pronation  and  suinnation.  All  other  joints,  muscles  and 
tendons  normal.  Iloart  sounds  normal.  Respiratory  murmurs  clear 
over  both  lungs.  Stomach,  liver  and  spleen  normal.  Abdomen  and 
kidneys  normal.  Urine  specific  gravity  1018,  normal,  no  albumen  or 
sugar  present.  Phosphates  normal  in  quantity.  He  is,  in  our  opinion, 
entitled  to  a  total  rating  for  the  disability  caused  by  wound  of  right 
w^rist." 

The  foregoing  certificate  was  examined  and  x^assed  upon  by  the  Medi- 
cal Referee  who,  on  February  1,  1886,  decided  that,  in  his  opinion, 
claimant  was  not  entitled  to  an  increase.  Under  the  old  rulings  of  your 
oflBce  the  legal  rate  for  anchylosis  of  wrist,  was  3  4  of  total,  or  $6.  per 
month;  but  by  a  change  made  April  3, 1884,  such  disability  was  rated 
at  total  or  $8.  per  month ;  this  last  rating,  you  have,  by  Ruling  No.  136, 
relating  to  table  of  rates  and  dated  Oct.  7,  1885,  continued  and  recog- 
nized as  legal,  and  in  conformity  with  the  Acta  of  Congress  relating  to 
Pensions.  It  thus  appears  that  claimant,  who  had  obtained  the  rank 
of  Corporal  at  date  of  wounding  and  discharge,  has  been  fully  and  fairly 
rated  from  date  of  discharge  to  this  present  time.  The  action  of  your 
office  rejecting  this  claim  for  increase  was  proper,  and  is  affirmed. 
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EVIDESCE— OFFICIAL  UKCOltDS. 

James  Boyle. 

A  ceitificate  of  discharge,  which  states  the  disability  for  which  soldier  was  discharged 
existed  previous  to  eulistmenti  may  not  bo  overthrown  by  tho  affidavit  of  the 
surgeon  who  made  said  certiiicate  when  tlio  affidavit,  made  ^24  yearaaftcr,  attempts 
to  demonstrate  the  falsity  of  tho  certificate  of  discharge. 

A£Srming  the  case  of  Isaac  Williamson,  \)^Qii  7. 

Am^tant  Secretary  Haxckins  to  the  Commissioner  of  Pensions^  May  14, 

1S87. 

Herewith  are  returned  tlie  papers  which  accompanied  your  report  of 
May  4, 1887,  upon  the  appeal  of  James  Boyle,  late  private,  Co.  '*  Y^ 
10th  N.  H.  Vols.,  from  the  action  of  your  office  rejecting  his  cLiim  for 
pension. 

In  declaration  filed  June  17,  1876,  claimaut,  aged  50,  alleges  that  on 
or  about  Oct.  27, 18C2,  he  commenced  the  march  from  Pleasant  Valley, 
j  Va.,  to  Falmouth,  Va.  and,  from  the  hardship  and  fatigue  of  marching, 
Lis  feet  and  legs  became  swollen,  resulting  in  varicose  veins  of  both 
legs ;  that  the  officers  of  his  company  are  dead,  or  in  parts  unknown ; 
that  he  did  not  apply  before  because  he  has  been  able  to  work  a  large 
part  of  the  time  until  the  past  year;  for  the  past  eight  months  has 
done  nothing;  that  he  has  not  had  medical  attendance  for  said  disease 
since  discharge  but  has  worn  a  bandage  and  wears  one  now ;  that  he 
never  was  in  any  hospital;  that  he  has  not  been  otherwise  employed  in 
the  militarv  or  naval  service. 

In  a  declaration  filed  July  5,  1878,  claimant  alleges  that  at  Freder- 
icksburg, Va.  on  or  about  Dec.  14, 1802,  from  over-marching,  he  received 
injuries  producing  varicose  veins  of  both  legs,  and  was  assigned  to  light 
(Inty  until  discharged  on  certificate  of  disability.  May  20,  18G3. 

The  Adjutant  General,  U.  S.  A.  July  22, 1870,  reports  as  follows,  viz : 
"It  appears  from  the  Kolls  on  file  in  this  office  that  James  Boyle  was 
enrolled  June  18,  1801,  at  Manchester,  in  Co. ''  F  "  10th  N.  H.  Vols,  to 
serve  3  years  or  during  the  war,  and  mustered  into  service  as  a  private 
on  the  12th  of  Sept.  1802.  For  the  months  of  Sept.  and  Oct.  1802,  pres- 
ent. The  Regiment  moved  from  Pleasant  Valley  to  Falmouth  about 
November  1802.  Discharged  for  disability  at  Suffolk,  Va.,  May  18, 
1863.  Rolls  on  Returns  furnish  no  evidence  of  disability  Oct.  27, 1802." 
The  following  is  a  copy  of  the  medical  certificate  upon  which  appel- 
lant was  discharged,  to  wit: 

"I  certify,  that  1  have  carefully  examined  the  said  James  Boyle  of 
Gapt.  J.  L.  O'Brien's  company,  and  find  him  incapable  of  performing 
the  duties  of  a  soldier  because  of  vari(;ose  veins,  with  chronic  ulcer  of 
the  left  leg.  The  varicoscd  condition  of  the  leg  existing  slightly  prior 
to  enlistment,  but  so  aggravated  by  the  march  from  Iiv\tvviv^^^'i^^^  \ft 
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Faliiioiith  last  winter,  as  to  excite  ulceration  with  eczema  to  its  present 
extent^  thereby  rendering  him  unable  to  perform  military  service  for 
the  last  5  months." 

(Signed)  JOHN  FERGUSON 

Surgeon  10  F.  ff.  ToU. 

The  claim  wa«  rejected  Aug.  4, 187C,on  the  ground  that  the  disability 
for  which  pension  is  claimed  existed  prior  to  enlistment. 

Upon  filing  additional  evidence  claimant  was  informed,  Jan.  19, 
1886,  of  the  date  and  cause  of  rejection ;  that  the  evidence  recently 
fded  fails  to  change  the  status  of  the  claim  and  the  action  of  rejectiou 
is  adhered  to.  From  this  adverse  action  claimant  appeals  to  the  De- 
partment for  a  reconsideration  of  the  claim,  contending  that  the  testi- 
mony of  Regimental  Surgeon  Ferguson  is  explanatory. 

The  claimant  contends  that,  inasmuch  as  Regimental  Surgeon,  John 
Ferguson,  has  admitted  (by  his  affidavits  filed  July  5,  1878  and  Dec. 
4,  1885)  he  had  falsely  certified  that  claimant  was  disabled  by  varicose 
veins  prior  to  his  enlistment,  he  (claimant)  should  be  granted  a  pension. 

The  following  is  a  copy  of  the  affidavits  referred  to,  viz : 

John  Ferguson,  late  Surgeon  10  N.  H.  Vols,  in  affidavit  filed  July  5, 
1878,  testifies:  "I  carefully  examined  claimant  when  he  enlisted, be 
was  then  to  the  best  of  my  knowledge  sound  in  bodily  health,  and  dar- 
ing the  march  from  Pleasant  Valley  to  Fredericksburg,  Va.,  he  got  vari- 
cose veins  of  his  legs  which  caused  his  present  disability,  and  for  which 
he  was  recommended  for  discharge  from  service  by  me.''     Same  affiant, 
December  4, 1885,  under  oath,  says :  "I  wish  to  make  this  statement 
in  behalf  of  James  Boyle,  late  Trivate,  Co.  '*  F  "  10th  N.  H.  Vols,  against 
whom  a  record  of  disability  prior  to  enlistment  was  made  by  me,  in 
order  to  explain  why  that  record  was  made,  so  that  justice  may  be  done 
him  in  his  pension  claim.    After  the  severe  march  from  Pleasant  Val- 
ley, Md.,  to  Falmouth,  Va.,  many  of  our  men  were  severely  afflicted 
with  varicose  veins  of  the  lower  extremities  and  wholly  unfit  for  active 
service  in  the  field,  but  in  conse<iuence  of  an  order  existing  at  that 
time  I  could  not  discharge  them  unless  the  disability  existed  prior  to 
enlistment.    Several  came  to  me  asking  for  a  discharge,  and  amoDg 
them  James  Boyle  of  Co.  "  F '';  I  explained  to  him  and  others  what  the 
orders  were.    Boyle  said  he  was  unfit  for  service,  and  suffering  very 
much,  with  little  chance  of  relief,  situated  as  he  was,  and  said  if  I  could 
get  his  discharge  he  would  make  such  statement  that  his  disability  ex- 
isted prior  to  enlistment.    1  accordingly  recommended  his  discharge  on 
that  ground.    I  had  no  knowledge  of  his  having  the  disability  of  vari- 
cose veins  before  he  enlisted,  as  1  examined  him  carefully  and  could 
detect  no  marked  disability  such  as  swelled  veins  then.     Several  men 
were  discharged  about  that  time  under  exactly  the  same  circumstances. 
I  have  no  interest  in  this  claim." 

The  last  foregoing  testimony  glveu  by  Surgeon  Ferguson,  more  than 
twenty  two  years  after  ho  had  made  ai\d  »\gvi^0L\\iib^0L\^\"9fc\^^Kst^^^\v- 
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Dot,  at  this  late  date,  be  reasonably  accepted  to  disprove  the  original 
record,  made  by  the  affiant  in  1863,  with  the  knowledge  of  Captain 
John  L.  O^Brien,  who  commanded  claimant's  Company  and  who  signed 
the  certificate  of  disability  as  Captain.  If  it  is  true  the  Surgeon  made 
a  false  certificate  at  the  mere  request  of  the  soldier  it  shows  how  very 
little  he  regarded  the  solemnity  of  his  oath  to  the  government,  as  he 
was  positively  required  by  Note  1.  of  the  Eegulatious  of  the  War  De- 
partment, issued  in  1861,  to  obey  the  following,  viz: 

<' Medical  officers  in  giving  Certificates  of  Disability  are  to  take  par- 
ticular care  in  all  cases  that  have  not  been  under  their  charge;  and  es- 
pecially in  epilepsy,  convulsions,  chronic  rheumatism,  derangement  of 
the  urinary  organs,  opthalmia,  ulcers,  or  any  obscure  disease  liable  to 
be  feigned  or  purposely  produced;  and  in  no  case  shall  such  certificate 
be  given  until  after  sufficient  time  and  examination  to  detect  any  at- 
tempt at  deception." 

it  will  thus  be  seen  the  Surgeon  had  ample  and  most  positive  instruc- 
tions to  guide  him,  and  under  his  sworn  duty  to  the  government  of  the 
United  States  he  was  bound  to  faithfully  and  strictly  obey.    It  is  true 
he  was  a  surgeon  of  the  claimant's  regiment  from  its  organization  and 
mast  have  known  all  about  claimant's  physical  disability  when  he  made 
out  the  certificate  of  disability  for  his  discharge  and,  therefore,  the  rea- 
sonable presumption  of  law  is,  that  he  certified  truthfully  at  the  time. 
The  claimant  cannot  now  plead  that  he  was  unaware  such  an  adverse 
record  was  made  at  the  time  of  his  discharge,  as  it  is  shown  by  the 
sworn  testimony  of  his  Surgeon  that  he  well  knew  of  it,  therefore,  if 
the  Surgeon  has  testified  truthfully,  claimant  was  a  party  to  the  making 
of  said  adverse  record;  he  is  now  justly  estopped  by  the  most  equita- 
ble rules  of  evidence  and  law  from  taking  advantage  of  his  own  wrong. 
In  the  opinion  in  the  claim  of  Isaac  Williamson  for  original  invalid 
pension,  recently  decided.  No.  320,483,  and  which  is  somewhat  analo- 
gous to  this  case  under  consideration,  among  other  things  there  stated, 
it  was  held:  "If  such  certificate  was  not  made  from  personal  knowl- 
edge of  the  facts  stated,  it  is  fairly  presumable  that  the  facts  were  de- 
rived directly  from  the  soldier  himself.    If  so  derived  the  certificate 
should  l)e  treated  as  conclusive,  because  public  policy  forbids  that  a 
soldier  should  obtain  a  discharge  by  a  false  statement  of  facts  "  &c.  &c. 
In  the  syllabus  of  the  same  decision  it  was  held: 
"The  written  entries  and  statements  of  a  public  officer  in  the  dis- 
charge of  his  official  duty  are  attended  with  the  legal  presumption  that 
bis  duty  therein  was  properly  performed." 

"A  statement  in  the  certificate  for  dischai*ge  that  the  disability  on 
account  of  which  the  soldier  wa^  discharged,  existed  prior  to  enlist- 
ment, not  only  outweighs  the  presumption  of  prior  soundness,  or  the 
claimant's  allegat?ions  thereto,  but  satisfactorily  establishes  the  fact 
stated  until  the  same  is  clearly  disproved." 
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The  ouly  evidence  offered  iu  this  claim  by  the  appeUant,  to  defeat 
and  outweigh  the  adverse  record  made  about  twenty-four  years  ago  by 
himself  and  the  surgeon,  is  his  own  statement  and  the  affidavit  of  tbe 
surgeon.  If  they  acted  in  false  and  deliberate  collusion  in  making  and 
filing  such  record  in  the  first  instance,  there  is  no  good  reason  now 
shown  by  them,  or  either  of  them,  that  their  present  written  and  sworn 
statements  are  not  equally  as  false  and  unfounded,  and  as  it  is  con- 
sidered a  wise  presumption  in  law,  *'  that  a  person  who  is  false  in  one 
thing  is  false  in  everything,"  the  Department  cannot  reasonably  accept 
the  additional  evidence  as  sufficient  to  disprove  the  adverse  record. 

The  action  of  your  office  rejecting  the  claim  was  proper  and  is  af- 
firmed. 


dependence. 
Fbancis  Mattingly. 

A  life  interest  in  a  farm  of  155  acres,  the  assos-sed  valuation  of  wliicli,  in  1862,  was 
$1,550,  with  $940  worth  of  personal  property ;  claimant's  admission  to  Special 
Examiner  and  tbe  testimony  all  tending  to  show  adeqnate  subsistence: 

Heldj  not  to  constitute  a  case  of  dependence, 

Aasiatant  Secretary  Hawkins  to  The  Commmioner  of  Pensions,  May  21, 

1887. 

Herewith  are  returned  the  papers  in  the  case  of  Francis  Mattingly? 
as  dependent  father  of  William  B.,  late  private  Co.  "B,"  10  Kj'.  Vol^- 

Soldier  enlisted  Oct.  12,  ISGl  and  died  iu  service  April  5,  1862. 
Father  filetl  his  declaration  for  pension,  as  dependent  father,  June  l^i 
1880.  The  case  was  specially  examined  Jan.  18,  1886,  the  Examiner 
recommending  rejection.  It  was  finally  rejected  by  your  office  Feb.  1^) 
1886,  "on  the  ground  that  appellant  was  not  dependent  upon  the  sol 
dier  at  the  time  of  his  death."  From  this  action  appeal  was  taken  March 
22,  1886,  to  this  Department. 

In  a  brief  filed  Feb.  13,  1886,  referring  to  the  investigation  of  his 
claim  by  a  Special  Examiner  and  to  the  contract  with  his  son  Henry 
for  his  support,  he  argues  the  illegality  of  the  contract  upon  the  ground 
of  inadequacy  of  consideration  and  that  there  is  only  a  moral  obligation 
(»n  tbe  part  of  his  son  to  support  him.  Iu  this  as  well  as  iu  his  deduc- 
tion of  the  testimony,  claimant  is  clearly  in  error;  but  in  view  of  tbe 
ftict  that  dependence  is  not  proved  at  the  date  of  son's  death,  the  ques- 
tion of  contract  for  support  becomes  wholly  immaterial.  To  establish  a 
case  of  dependence  within  the  provisions  of  section  4707  It.  S.,  the  law 
is  imperative  in  requiring  proof  of  dependence,  in  Avhole  or  in  part,  upon 
the  soldier  for  adequate  support  at  the  date  of  his  death.  The  testi- 
mony in  the  case,  and  the  claimant's  admission  before  the  Special  Ex- 
aminer, clearly  shows  such  was  not  the  fact  in  this  case,  for  at  the  dat^o 
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of  son's  death,  iMnrcli  31,  1862,  cliiimant  bail  a  life  estate  in  a  faiui  of 
15o  acres,  tljc  assessed  valuation  of  wbieh  >vas  $1,550,  and  personal 
property  assessed  at  $940,  the  family  consisting  of  wife  and  eight  chil- 
dren, six  of  them  residing  at  home,  ranging  in  age  from  9  to  21  years. 
The  fee  in  the  farm  was  in  the  wife  of  claimant.    In  July  1861,  claimant 
was  disabled  by  having  his  right  knee  and  thigh  fractured,  from  which 
he  had  not  recovered  at  the  date  of  his  son's  death,  and  he  was  com- 
pelled to  use  crutches  for  over  two  years,  and  was  disabled  for  the  per- 
formance of  farm  labor. 
Before  a  Special  Examiner  he  states  as  follows: 
Q.  Did  you  or  did  you  not  receive  as  the  iiroceeds  of  the  farm,  during 
tlieyear  1862,  without  the  aid  of  the  soldier,  a  comfortable  support! 
A.  Yes  sir ;  we  had  a  comfortable  support,  but  as  I  said,  John  and 
Henry  furnished  most  of  the  sui)port.    Q.  And  was  such  support  in- 
dependent of  the  help  or  contributions  of  soldier.    A.  Yes;  I  think 
we  got  along  without  his  assistance,  but  of  course  we  would  have  lived 
better  if  we  had  had  his  help.    Q.  The  question  is :  Was  his  help  and 
assistance  necessary  in  order  that  you  should  have  as  comfortable  a 
support  as  you  had  been  in  the  habit  of  having  prior  to  his  enlistment! 
A.  Yes;  I  reckon  we  did  live  as  well  as  we  had  usually  done  and  my 
living  has  been  about  the  same  up  to  1879,  when  I  went  to  live  with 
my  son  Henry ;  he  told  me  I  should  have  a  home  with  him  and  I  have 
lived  with  him  ever  since. 
I      The  entire  testimony  in  the  case  fails  to  establish  a  case  of  depend- 
[    ence  within  the  meaning  of  the  law.     The  action  of  your  Office  in 
rejecting  the  claim,  on  the  ground  of  non  dependence,  is  therefore  af- 
filed. 

PR  A  CriCE— PROOF— MEDICA  L  REFEREE. 

KoBERT  Crawford. 

Pension  claimants  will  not  bo  held  to  strict  technical  descriptions  of  their  disabilities 
and  the  question  of  pathological  results,  in  alleged  disabilities,  will  be  determined 
by  the  Medical  Referee. 

A89^istant  Secretary  JTawJcins  to  the  Commissioner  of  Pensions,  May  21, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
May  7, 1887,  upon  the  appeal  of  Robert  Crawford  late  private  Co.  I 
16th,  N.  Y.  Cavalry,  claim  No.  227,056,  from  the  action  of  your  office 
rejecting  his  claim  for  increase  of  i)ension. 

The  appellant  was  pensioned  at  $4  per  month  from  June  7, 18G5,  and 
at  $G  per  month  from  August  7,  1882  for  the  disability  resulting  from 
disease  of  lungs. 

The  Adjutant  General  XJ.  S.  A.  reports  claimaut  eiwoWeOi  5\3Ai^  \VJ>^ 
1863,  forSjrears^  ami  muster  roll  of  company  to  Dee.  ^\,\%^\^^t^^^\W 
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Regtmeutal  Ketnrns  for  Sept.  1863  not  on  file.  Jau.  and  Feb.  18G5,  al 
8ent  in  hospital  at  Falls  Church  Va. ;  March  and  April  18G5,  absent! 
hospital  at  Alexandria  Va.  Detachment  master  out  roll  dated  Jan 
6,  1865,  reportd  him  mustered  out  that  date  at  Washington,  1).  ( 
patient  from  Gen.  Hospital  Alexandria  Va.  Eegt.  Hospital  reconl  n( 
on  file. 

The  Surgeon  General  reports  Thomas  Crawford,  Corporal  Co.  "  G 
16th  N.  Y.  Cav.  admitted  to  Regimental  Hospital  Vienna,  Va.,  Dec.3 
186.3  with  typhoid  pneumonia,  and  transferred  to  Brigade  Hospit 
Jau.  5,  1864;  that  Robert  Crawford,  Co.  and  Regt.  not  stated,  wj 
under  treatment  at  Cavalry  Brigade  Hospital  Vienna,  Va.  Jau.  5,  { 
March  2, 1864,  no  diagnosis  given ;  that  Robert  Crawford,  Corporal  C< 
G.  16th,  N.  Y.  Cavalry  wais  treated  at  his  Regiment  Jan.  5,-16, 1865  ft 
pleuritis,  and  Feb.  4,-12,  1865,  for  pneumonia;  was  treated  at  Cavalr 
Brigade  Hospital,  Falls  Church  Va.  Feb.  16,  1865,  to  April  5,  1865— n 
diagnosis  stated ;  entered  2nd  Division  (Sickle)  G.  II.  Alexandria,  Vi 
April  6, 1865,  with  chronic  bronchitis,  and  was  discharged  from  scrvic 
June  10,  1865.    No  further  record  of  treatment  found. 

Claimant  filed  an  application  for  increase  June  20,  1884,  which  wa 
rejected  Dec.  28,  1884,  on  the  ground  that  he  is  now  receiving  the  fal 
amount  of  pension  to  which  he  is  entitled  under  the  law  for  the  disabil 
ity  resulting  from  said  disease. 

From  this  adverse  action  the  appeal  is  taken,  and  in  said  appeal,  file( 
Jan.  28, 1886,  claimant's  attorney  contends  that,  from  the  evidence  filed 
it  would  seem  this  claimant  is  entitled  to  a  much  higher  rating  than  Id 
per  month,  and  request  that  the  Department  re-consider  the  evidence. 

Brief  of  evidence  in  the  claim  for  increase  of  pension.  Cert  >^c 
227,056,  of  Robert  Crawford,  late  Private  Co.  "G"  16th  N.  Y.  Cav. 

Claimant  in  an  affidavit  tiled  Sep.  12,  1882,  testifies:  ^'  I  had  no  fam 
ily  physician  before  I  enlisted  and  I  did  not  need  any  as  I  was  stoii 
and  healthy  for  many  years  before  I  enlisted.  1  cannot  get  the  certifi 
cates  of  the  physicians  who  attended  me  since  I  left  the  service  as 
have  not  the  time,  they  living  in  the  state  of  N.  Y.  and  I  having  onl 
three  months  in  which  to  find  out  their  whereabouts.  They  lived  iii  f 
Y,  State  at  the  time  I  was  examined.  I  don't  know  just  where  they  ai 
now.  The  first  doctor  who  prescribed  for  me  lived  in  Olean,  N.  Y.  H 
only  prescribed  for  me.  I  do  not  remember  his  name.  It  was  in  Jul 
1866.  The  next  was  in  Cherry  Creek,  N.  Y.  his  name  was  Dr.  Joli 
Woodard.  He  examined  me  and  came  to  see  me  when  I  was  uuab 
to  go  to  him.  I  was  very  poorly  for  a  long  time.  I  told  him  I  ba 
typhoid  pneumonia  which  was  contracted  by  fever  while  in  the  arm; 
He  said  that  it  had  become  chronic  in  the  Inugs,  blood  and  head.  B 
attended  me  for  near  a  year.  lie  and  Dr.  Bly  of  the  same  pi  jce.  Tb 
was  in  the  fall  and  summer  1867  &  68.  After  all  their  treatment  ai 
doctoring  of  me  I  was  still  unable  to  work  or  do  any  labor  to  susta 
myself.    Hearing  of  Dr.  Rugg  in  Gowanda,  N.  Y.  that  he  had  been 
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pliyaician  and  sargeon  in  tbe  army  during  tbo  War.  I  went  to  him 
and  was  examined  by  bim  Kov.  9, 1808,  and  tbat  tall  and  winter  be 
did  all  for  me  tbat  be  conld  to  restore  me  to  healtb  again.  My  affliction 
^as  mostly  in  my  bead  and  left  side  together  with  a  skin  disease,  break- 
ing oat  and  forming  mnning  sores.  Dr  lingg  could  not  belp  me.  If 
there  was  any  change  I  was  worse. 

Then  bearing  from  my  brother  in  Oregon  and  be  stating  to  nie  that 
it  was  a  very  healthy  place  I  took  my  wife  and  moved  ont  to  that  state, 
and  settled  in  Spring  Valley  in  said  State.    I  got  there  in  May  1870; 
that  fall  we  moved  to  Nehalem,  Oregon,  in  Tillamock  County  in  tbe 
montb  of  October  1870;  then  I  bought  medicine  and  took  roots  and 
barks  and  treated  myself.    I  was  some  better  this  summer.    In  1870  I 
was  entirely  disabled.    I  went  to  Astoria,  Oregon  and  was  examined  by 
Dr.  Crary.     I  was  at  thv3  time  spitting  up  corruption  and  blood  from 
the  lungs,  was  deaf  in  tbe  right  ear  and  my  skin  was  affected.    I  suf- 
fered very  much.    I  think  I  can  find  Dr.  Crary  and  get  bis  certificate. 
It  is  hard  to  get  medicine  and  medical  treatment  where  I  live,  and  I  am 
not  able  to  go  to  where  they  are.    There  are  no  roads  and  nothing  but 
trails  over  the  mountains  to  Astoria.    I  bad  a  good  Dr.  here  but  be  got 
drowned. 

I  have  tried  bard  to  get  along,  my  wife  working  out  a  part  of  tbe 
time  to  support  our  familj',  tuit  our  means  are  becoming  exhausted  and 
my  health  is  gradually  growing  worse  and  as  I  am  advised  and  believe 
all  from  the  disease  I  contracted  while  in  tbe  army.  I  have  no  means 
to  hve  upon  and  have  none  in  expectancy  fiom  relatives.  1  live  now 
by  what  little  bunting  I  can  do  and  by  my  wife's  labors  ami  by  the 
little  income  1  have  from  my  cattle — which  is  ver}'  email." 

Captain  J.  A.  McPhersou,  in  affidavit  filed  Sept.  28,  1880,  testifies 
tbat  while  on  the  march  after  Mosby  from  Kapidan  to  Rappahannock 
about  the  last  of  Sep.  1863  claimant  was  taken  sick  from  over  exertion 
and  was  sent  to  tbe  Brigade  Hospital  at  Vienna.  lie  had  tyiiboid 
pneamonia,  was  given  up  at  one  time  by  Drs.  DeWolf  and  Gaiuell, 
Division  and  Brigade  Surgeons.  He  afterwards  returned  to  service 
and  in  1SG4  was  sent  to  Falls  Church  Hospital  and  then  to  hospital 
near  Alexandria  until  the  close  of  the  war.     (A.  G.  reports  present.) 

Dr.  J.  F.  Calbreatb,  Astoria,  Oregon,  in  affidavit  filed  Sep.  12,  1882, 

testifies:  While  on  tbe  coast  I  was  called  on  by  Robert  Crawford  to 

examine  bim.    I  have  never  seen  him  before  but  on  examination  find 

his  left  lung  severely  bepatized  and  the  respiration  somewhat  obst  ruct  ed. 

Anna  Johnson,  in  affidavit  filed  Sept  12, 1882,  testifies:  I  have  known 

claimant  ever  since  1800,  he  was  then  a  healthy  man ;  since  tbe  wai*  be 

has  been  in  bad  health  and  unable  to  do  much  work  of  any  kind,  bis 

constitution  appeared  very  much  broken.    He  came  to  my  bouse  in 

Buffalo,  N.  Y.  immediately  after  bis  discharge  in  18G5  and  be  then 

looked  like  be  had  been  suffering  from  a  severe  attack  of  sickiiei>s  and 

has  over  ainco  been  sickly  and  weak. 
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G.  W.  Kicharclson,  iu  affidavit  filed  Sept.  12, 1882,  testifies :  I  have 
kDOwn  claimant  for  the  last  13  years,  duriDg  which  time  he  has  been  iu 
bad  health,  at  times  unable  to  perform  manual  labor,  is  always  sick  and 
weak. 

H.  Patchen,  M.  D.  of  Tillamook,  Oregon,  July  G,  1885,  testifies:  I 
have  not  been  acquainted  with  claimant  more  than  18  months ;  have 
never  treated  him,  being  distant  30  or  more  miles  from  his  abode.  I  havo 
only  known  him  as  a  very  feeble  man  physically,  judging  from  his  gen- 
eral condition  in  look,  and  from  what  I  have  learned  from  him  and 
others  until  this  day.  Having  now  examined  him  I  find  his  condition 
as  follows,  viz:  there  seems  to  be  an  entire  lacking  of  the  normal  bel- 
lows murmur  in  all  regions  except  the  left  apex ;  hollowness  on  peix^ns- 
sion,  with  much  tenderness  at  the  base  of  said  lung;  the  chest  much 
flattened  at  base  of  both  lungs.  He  is  subjected  to  frequent  attacks  of 
hemorrhage,  with  more  or  less  (spitting  blood)  fever.  In  brief  his  con 
dition  is  such  that  he  is  unable  to  labor,  and  my  judgment  is  that  it 
would  be  dangerous  for  him  to  attempt  so  to  do,  owing  to  the  breaking 
down  of  lung  tissue. 

MEDICAL  EXAMINATIONS  SINCE   FILING  LAST   APPLICATION   FOR  IN- 
CREASE. 

The  Board  at  Portland,  Oregon,  Oct.  2dj  1884,  say :  His  general  ap- 
pearance indicates  poor  health;  his  features  are  pinched  and  his  coun- 
tenance has  an  anxious  expression ;  heart's  action  is  slow,  but  normal; 
his  respirations  arc  irregular  and  sighing;  no  appreciable  dullness  on 
percussion  of  chest;  no  crepitation,  but  he  has  a  cough  which  we  think 
is  mainly  nervous ;  he  complains  of  intercostal  neuralgia  which  does 
not  trouble  him  when  he  is  still;  he  flinches  as  if  iu  severe  i^ain  when 
left  half  of  chest  is  percussed  or  x)assed  ui)on.  There  is  very  decided 
tenderness  upon  pressure  over  spinal  processes  of  dorsal  vertebra  pro- 
duced by  an  anaemic  condition  of  tbe  cord  and  we  believe  this  condi- 
tion is  what  he  supposes  is  disease  of  the  lungs.  He  is,  iu  our  opinion 
entitled  to  a  10-18  of  3d  grade  rating  for  the  disability  caused  by  the 
condition  above  described. 

Same  Board,  Nov.  17, 18S6  (test  examination)  say  :  Full  expiration  34; 
full  inspiration  36^,  around  nipi)le  next  the  skin ;  his  general  appear- 
ance is  of  poor  health;  despondent;  features  pinched  ;  looks  anxious; 
heart's  action  slow,  but  sounds  and  rhythm  are  normal:  respirations 
are  regular  at  this  examination.  On  auscultation  and  percussion  his 
lungs  appear  normal,  but  he  flinches  on  percussion  owing  to  higher 
aesthesia  of  the  skin  or  muscles  of  the  chest;  no  crepitation ;  no  dull- 
ness; no  bronchoi)hony;  no  cough  in  our  presence.  Chest  a  little  flat, 
butin  fair  proportion  and  outline  withhisbody,  not  flattened  nor  sunken 
above  or  below  the  clavicles.  There  is  very  decided  tenderness  uiwn 
pressure  over  spinous  proccsscsof  all  the  dorsal  vertebrae,  and  he  flinches 
as  If  In  severe  pain.    We  think  this  \\ypeIaftl\i^^\1^.^1^^i^0Ki'li^\J^^^ld  ten- 
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ness  apon  pressure  of  spiual  coluinu,  are  owing:  to  an  auiieniic  con- 
ion  of  spinal  cord.  He  appears  to  bo  dull  or  dazed,  abstracted  in 
nd,  and  we  have  to  attract  his  attention  by  arousing,  in  a  forcible 
^nner,  to  get  answers,  when  he  hears  readily.  We  think  in  his  pres- 
t  condition  he  is  unable  to  perform  any  continuous  labor  and  that  his 
ability  is  equal  to  the  loss  of  a  hand  or  foot.  lie  is,  in  our  opinion, 
titled  to  a  3rd  grade  rating  for  the  disability  caused  by  disease  of 
ngs,  SO  called. 

OPINION. 

Tiie  claimant  filed  an  original  declaration  for  pension  ISIarch  IG, 
180,  and  therein  alleged  that  while  in  the  service  and  line  of  duty  in 
irginia,  about  the  last  of  September  1863,  he  was  taken  sick  by  over 
lertion  on  the  march  after  Mosby  from  the  Bapidan  and  Rappahanock 
vers  over  the  Blue  Bidge,  and  was  sent  to  Brigade  Hospital  at  Vienna ; 
ad  typhoid  pneumonia  and  was  given  up  by  Drs.  De Wolf  and  Gamell, 
)ivision  and  Brigade  Surgeons,  and  was  afterwards  returned  to  duty 
nd,  in  ISG4,  again  became  sick  and  was  sent  to  Falls  Church  Hospital 
nd  then  to  a  hospital  near  Alexandria  where  he  remained  till  close  of 
Var,  and  was  discharged  therefrom.  That  he  never  recovered  from  the 
ffects  of  said  sickness  and  is  now  wholly  disabled  from  obtaining  his 
iobsistence  by  manual  labor. 

On  February  10,  1883  he  was  allowed  a  pension  at  the  rate  of  $4,  a 
nonth  to  date  from  June  7, 1865  and  $G.  from  Aug.  7, 18813  for  disability 
esulting  from  lung  disease. 

Jane  20,  1884,  he  filed  an  application  for  increase  of  pension  which 
ras  rejected  December  23,  1884  on  the  ground  that  he  is  now  receiv- 
ng  the  full  amount  of  pension  to  which  he  is  entitled  under  the  law  for 
he  disability  resulting  from  disease  of  lungs. 

In  his  original  declaration  for  pension  he  did  not  particularly  allege 
Usability  from  lung  disease  but  inasmuch  as  the  certificates  of  examin- 
Qg  surgeons  showed  him  disabled  in  a  pensionable  degree  by  reason  of 
hat  disease,  your  office  allowed  him  a  pension  therefor,  presumably  on 
lie  ground  that  it  was  a  sequence  of  tbe  typhoid  pneumonia.  * 

"In  i>ension  claims  applicants  should  not  be  held  to  the  strict  rules 
f  pleading  which  would  apply  to  a  skilful  attorney  practicing  before  a 
oart,  though  even  then  the  rules  of  the  common  law  relative  to  amend- 
lent  are  liberal  and  within  the  discretion  of  the  court.  Xeither  should 
ley  be  held  to  a  strict  description  in  technical  terms  of  the  disabili- 
es  on  account  of  which  they  seek  pension."    (New  Digest,  page  172.) 

The  claimant  in  this  case  at  bar  is  justly  entitled  to  pension  by  reason 
["disease  of  nervous  system,  provi<led  it  is  found  by  the  opinion  of  the 
[edical  Referee,  that  the  same  is  the  result  of  his  alleged  sickness  while 
I  the  army. 

The  medical  and  other  testimony,  including  certificates  of  Examining 
argeous  filed  in  this  claim,  shows  that  claimant  \s  \\\  w  v^.\^  ^\^?iJc^si^ 
mditionf  partly  on  account  of  disease  of  lungs,  bv\t  mo^W^  X^'IS  \^fiv^w\. 
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of  disease  of  tbe  nervous  system,  and  accordin;^  to  tbo  opiuiou  of  toe 
Medical  Referee  be  is  fully  aud  fairly  rated  for  disease  of  lungs  at  six 
dollars  per  niontli.  Tberefore,  the  only  question  to  be  considered  by 
the  Department  is,  \?betlier  from  the  allegations  in  claimant's  origioal 
declaration,  in  which  he  alleged  his  sickness  in  the  army  was  cauned 
by  reason  of  over  exertion  and  resulting  typhoid  pneumonia,  his  prcs 
ent  deplorable  nervous  condition  is  not  the  pathological  sequence  of 
said  original  sickness.  The  Department  believes  that  inasmuch  as 
claimant  alleged  in  his  declaration  the  cause  of  his  original  sickness 
was  over  exertion  resulting  in  typhoid  pneumonia — which  is  fairly  sus- 
tained by  the  testimony  of  his  captain,  also  by  the  records  of  the  War 
Department;  and  inasmuch  as  several  certificates  made  by  boards  of 
examining  surgeons  prove  his  nervous  system  is  in  a  de{>lorable  condi- 
tion, the  Department  deems  it  proper  the  claim  be  returned  to  your 
oliice  for  the  opinion  of  the  Medical  Referee  as  to  whether  the  present 
diseased  extndition  of  claimant's  nervous  system  is  due  to  the  alleged 
over  exertion  and  resulting  Typhoid  Pneumonia  from  which  he  suffered 
while  in  the  army.  This  question  was  not  before  submitted  to  the 
learned  Medical  Referee,  hence  it  is  deemed  essential,  so  that  the  claim- 
ant's right  to  an  increase  of  pension  may  be  legally  adjudicated.  If, 
upon  examination,  the  Medical  Referee  is  of  the  opinion  the  disease  of 
claimant's  nervous  system  is  the  result  of  his  alleged  sickness  in  tbe 
army,  you  are  directed  to  award  him. a  rating  for  said  disability  from 
the  date  of  discharge  in  addition  to  the  rate  which  he  is  now  receiving 
for  disease  of  lungs.  But  in  case  the  opinion  of  the  Medical  Referee 
shows  the  disease  of  claimant's  nervous  system  is  not  the  result  of  his 
over  exertion  and  typhoid  Pneumonia  while  in  the  service,  then,  and  ia 
such  case,  the  Department  will  fully  concur  in  the  action  of  your  office 
rejecting  the  claim. 
For  the  i)urpose  as  above  indicated,  the  present  appeal  is  dismissed. 

KoTK. — Since  the  lendition  of  the  above  opinion  the  Department  has  received  the  opinion  roqaeskd 
of  the  Medical  Referee  which  is  as  foUowH:  The  evidence  now  on  file  in  this  case,  does  not  warrant  ns 
in  accepting  present  nervons  condition  as  the  result  of  typhoid  pncamonia  of  18G3.  Claimant  appears 
#0  have  served  np  to  Jane  1805,  and  although  we  find  a  record  of  ploaritis,  pnonmonia  and  chroDio 
ronchitis  in  1865,  there  is  nothing  in  the  evidence  to  indicate  that  nny  disease  of  nervous  system  ro* 
snlted  from  above  condition. 


\ 


pr  a  ctice— proof. 
Morgan  Gandy. 

ApplicaDts  ia  pension  claims  shall  not  bo  held  to  strict  rules  of  pleading,  aescription 

of  technical  medical  terms  nor  pathological  deductions. 
Prior  soundness  being  shown — the  reception  in  the  service  of  the  injury  alleged  am 

subsequent  existence  of  disability  therefrom— the  claimant  is  entitled. 

Assistxint  Secretary  Rawhlns  to  the  Commissioner  of  Pensions,  May  21 

1887. 

Herewith  are  returned  the  papers  \ul\\eiiVA\mo^^\o\^^^^\«!LdY^lat 
a  private  in  Co.  L,  1st  Ohio  LigUt  AvUUety. 
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The  basis  of  this  claim  is  injur^^  to  spine  and  hips,  alleged  to  have 
been  received  iu  the  service  and  line  of  duty. . 

Claimant,  in  an  informal  application  filed  March  10, 1879,  alleges  that 
while  replacing  a  cannon  at  Winchester,  Va.,  about  March  23, 1802 — 
the  cannon  having  been  displaced  by  its  recoil — he  incurred  an  injury  to 
his  spine  and  hips,  and  about  14  days  afterward  he  again  sprained  him- 
self lifting  cannon  on  the  road  to  Fredericksburg.  Was  treated  in  Car- 
ver Hospital,  Washington,  D.  C,  Jnne  11,  18G2  and  iu  Fairfax,  Vti., 
Seminary  Hospital  abont  July  1862.  Claimant,  in  a  formal  application 
filed  Jane  30, 1879,  reiterates  his  statements  in  preceding  application. 
The  records  of  the  War  Department  show  claimant  was  enrolled 
»id  mastered  into  service  Jan.  23,  1862  as  a  private  in  Co.  ^^L"  1st 
Ohio  Light  Artillery.  He  was  reported  on  muster  roll  from  muster-in 
to  Feb.  28, 1862,  ])resent;  so  reported  to  June  30, 1862.  On  muster- 
out  roll,  dated  July  4,  1865,  he  is  reported  discharged,  disability,  Aug. 
14, 1862.    No  evidence  of  disabilities  alleged. 

The  Surgeon  General's  report  shows  claimant  was  admitted  to  Carver 
General  Hospital,  Washington,  D.  C,  June  12, 1862,  diagnosis  not  given, 
and  transferred  July  1,  1862 ;  entered  General  Hospital  Fairfax,  Va., 
July  1,  1862  with  lumbago,  and  was  discharged  the  service  Aug.  14, 
1862. 

The  Certificate  of  Disability  upon  which  claimant  was  discharged, 
Aag.  14,  1862,  states  over  the  signature  of  Surgeon  David  P.  Smith, 
commanding  General  Hospital,  Fairfax  Seminary,  Va.,  that  claimant 
is  'incapable  of  performing  the  duties  of  a  soldier  because  of  phthisis 
with  haemoptysis.    Off  duty  three  months,  and  entirely  worthless." 

The  following  is  a  copy  of  the  certificate  exempting  claimant  from 
draft  on  account  of  disability,  dated  at  Irouton,  Ohio,  Dec.  19, 1863,  and 
signed  by  Benjamin  F.  Cory,  Provost  Marshal  and  President  of  Board 
of  Enrollment,  Isaac  Koberta,  member  of  Board  of  Enrollment,  and 
David  Coleman,  Surgeon  of  Board  of  Enrollment : 

^*  This  is  to  certify  that  Morgan  Gandy,  of  Union  Tp.  Scioto  County, 
State  of  Obio,  claiming  exemption  on  account  of  disability,  has  been 
carefully  examined,  and  is  found  to  be  unfit  for  military  duty  by  reason 
of  spinal  irritation,  and  in  consequence  thereof  he  is  exempt  from  serv- 
ice under  the  present  draft." 

It  appears  this  claim  was  rejected  by  your  office  on  July  20,  1885 
upon  the  ground  of  "  no  record  of  the  alleged  injury  of  spine  and  hips, 
and  no  evidence  showing  origin  of  said  disability  while  in  service  and 
in  line  of  duty,  and  claimant  declares  his  inability  to  furnish  testimony 
of  officer  or  comrades,  or  tliat  of  surgeon."  From  that  action  this  ap- 
peal is  taken. 

A  review  of  the  evidence  sui)porting  this  appeal  leads  me,  for  the 
reasons  which  follow,  to  respectfully  disapprove  the  action  of  your  of- 
fice in  rejecting  the  claim  for  pension.  The  claim  was  re^^iit^vl  JxsA^- 1^^ 
1SS5,  upon  the  gionml  of  no  record  of  alleged  injvxYy  ot  ^v^xift  ^.w^Xiv^'^^ 
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and  110  evidence  showing  origin  of  said  disability  while  in  the  service 
and  line  of  daty;  and  claimant  declares  his  inability  to  furnish  testi- 
mony of  officer,  comrades,  or  surgeon. 

While  claimant  does  not  supply,  in  these  papers,  the  testimony  of  an 
eye  witness  to  the  exact  incurrence  of  his  alleged  disability,  at  the  pre- 
cise time  and  in  the  manner  set  forth  by  his  declaration,  j^et,  the  evi- 
dence bearing  upon  the  event  is  sufficiently  direct  and  clear  to  prove 
it }  and,  furthermore,  claimant  has  a  hospital  record  that  distinctly  veri- 
fies his  statement  as  to  the  existence  of  his  alleged  disability  in  the 
service,  to  a  degree  that  wjirranted  his  discharge  therefrom,  Aug.  14, 
1862 ;  while  the  evidence  as  to  the  continuance  of  the  disability  to  a 
pensionable  degree,  at  and  subsequent  to  his  discharge,  appears  to  be 
conclusive. 

The  records  of  the  Surgeon  GeneraUs  Office  show  claimant  was  ad- 
mitted to  Carver  General  Hospital,  Washington,  D.  C,  June  12,  1862, 
and  was  thence  transferred  July  1,  18G2;  that  he  entered  General 
Hospital  Fairfax,  Va.,  July  1,  18G2,  with  "  lumbago,"  and  that  he  was 
discharged  from  the  service,  Aug.  14  18G2,  the  certificate  of  disability, 
upon  which  he  was  discharged,  being  signed  by  Surgeon  David  P. 
Smith,  and  stating  that  claimant  was  *•  incapable  of  i)erfonning  the  du- 
ties of  a  soldier  becaus'^  of  phthisis  with  haemoptysis.  Off  duty  three 
months,  and  entirely  worthless." 

The  records  of  the  Surgeon  General's  Office,  to  which  the  foregoing 
reference  is  made,  when  taken  in  connection  with  the  certificate  of  dis- 
ability, already  quoted,  furnish  a  satisfactory  corroboration  of  the  testi- 
mony in  these  papers  going  to  show  the  incurrence  of  claimant's  al- 
leged disability  in  tbe  service  and  the  nature  of  it. 

The  first  evidence  that  here  appears,  indicating  the  origin  of  claim- 
ant's disability  in  the  service — as  stated  by  himself,  is  the  affidavit  of 
James  Gildea  (2nd  Lieutenant  of  claimant's  company)  who,  after  tes- 
fying  to  claimant's  apparent  soundness  at  enlistment,  relates  that,  about 
May  15,  1862,  at  Front  lloyal,  Va.,  while  he  (affiant)  was  in  charge  of 
the  Quarter  Miuster  train,  claimant  and  four  other  soldiers  came  to  him 
with  an  order  from  Capt.  Robinson  for  affiant  to  carry  them  in  his  train, 
as  they  were  sick  and  excused  from  duty  ;  and  claimant  then  said  to 
him  that  he  (claimant)  'Miad  been  hurt  while  lifting  gun-wheels." 

Elias  Holt  (comrade)  testifies  he  was  with  claimant  in  the  hospital 
at  Fairfax  Seminary,  and  that  he  (affiant)  '*  knows  he  (claimant)  was 
suffering  from  a  strain  ;  and  claimant  went  on  crutches."  This  testi- 
mony is  corroborated  by  the  records  of  Fairfax  Hospital,  which  show 
claimant,  having  been  transferretl  from  Carver  Hospital,  to  which  he  was 
admitted  June  12,  (diagnosis  not  given)  entered  Fairfiix  Hospitiil,  July 
1,  1862,  with  lumbago — a  disease  that  is  invariably  and  immediately 
associated  with  the  loins,  or  hips,  and  spine  of  the  invalid.  Lumbago  is 
defined  as  "a  rheumatism  or  rheumatic  pain  in  the  loins  and  small  of 
the  b/ick/^  and  the  "loins"  are  deliued  v\^  ^'■lYv^xt  \>^\^o^  l\i^  sv)inal 
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colamn,  extending  upward  to  the  false  ribs — the  lateral  portions  of  the 

lambar  region." 
Wm.  M.  DeMoss  testifies  that  he  knew  claimant  intimately  for  fonr 

jears  prior  to  his  enlistment,  and  he  believes  claimant  was  sonnd, 

liealthj  and  free  from  any  injury  or  disease  of  back  or  hips  at  enlist- 
iDent;  that  he  saw  claimant  immediately  after  he  was  discharged  and 

came  home,  and  he  was  then  badly  crippled  in  his  back  and  hips,  and 
wholly  unable  to  work,  and  so  continued  for  a  year.  Testimony  to  the 
came  effect  is  given  by  Joseph  M.  Long,  a  soldier,  who  knew  claimant 
prior  to  his  enlistment,  and  who,  upon  his  (affiant's)  return  home  from 
the  army  on  leave  of  absence  in  winter  of  18G3,  saw  claimant,  who  had 
leen  discharged  from  the  service,  and  learned  that  his  disability  was 
some  injury  to  his  back  and  hips  which  greatly  disabled  him  for  manual 
labor. 

Maria  Gouldsberry  and  Henry  T,  Barner,  who  were  well  acquainted 
with  claimant  from  1862  to  1875,  and  lived  in  the  same  house  with  him 
for  the  first  year  after  his  discharge,  swear  that,  '^  when  he  (claimant) 
came  home  fro:n  the  service,  he  was  suffering  with  an  injury  to  his 
«l)ino  and  was  wholly  incapacitated  for  the  performance  of  any  manual 
labor  for  about  one  year'\ 

The  evidence  contained  in  the  testimony  of  the  aforementioned  wit- 
nesses as  to  the  existence  of  the  claimant's  alleged  disability  within  a 
brief  period  after  his  discharge  from  the  service,  Aug.  14,  1862,  is 
fully  corroborated  by  the  certificate  of  exemption  from  the  draft  which 
was  signed,  Dec.  19, 1863,  by  the  Board  of  enrollment  at  Ironton,  Ohio, 
as  follows : 

"This  is  to  certify  that  Morgan  Gandy  of  Union  Tp.  Scioto,  State 
ofOhio,  claiming  exemption  oil  account  of  disability,  has  boon  carefully 
eiainined  and  is  found  to  bo  unfit  for  military  duty  by  reason  of  spinal 
irritation,  and,  in  consequence  thereof,  he  is  exempt  from  service  under 
tbe  present  draft". 
Dr.  Warwick  testifies  to  disability  in  186j — spine  and  hips — which  he 

L  thought  *'  rheumatism." 

'  The  testimony  of  Dr.  S.  G.  Thompson,  in  1881  and  1882,  to  the  con- 
tioaous  existence  for  five  previous  years  of  "  sprain  of  ligaments  of 
spinal  column  and  spinal  anaemia,"  by  which  claimant  had  been  dis- 

kabled  for  labor  one  half;  and  the  reports  of  the  Examining  Surgeons, 
June  24, 1880,  and  Nov.  1882,  are  conclusively  concurrent  in  establish- 
ing the  continuation  of  the  same  disease,  in  its  various  stages  and  as- 
pects, as  the  disability  for  which  he  was  admitted  to  Fairfax  Hospital, 
July  1, 18G2 — the  result  of  the  strain  and  injury  which  claiiAant  evi- 
dently incurred  when  'lifting  cannon  on  the  road  to  Fredericksburg, 

^  Va." 

There  appears  in  the  accompanying  papers  no  evidence  whatever 
going  to  show,  or  even  to  indicate,  unsoundness  of  claimant  prior  to  his 
enlistment;  but  nil  tho  Lestiaiony  tends  to  ])rove  he  was  free  feoxxi  ^\^- 
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ease  and  from  injury  prior  to  and  at  the  date  of  his  enlistment  iu  the 
service ;  while  the  only  evidence  iu  these  papers  that  might  be  eon*  i>i 
strued  against  claimant  is  that  of  L.  T.  Beatty,  which  is  devoid  of  all  ]i^ 
personal  knowledge  as  to  claimant's  disability  but  admits  that  he 
(claimant)  was  *' always  ready  to  do  his  duty  ;'^  and  that  of  S.  Cocbran,  |';.,, 
who  in  an  unsworn  answer  to  an  office  inquiry,  sa3S,  '^I  don't  think  he  J4^ 
(claimant)  was  ever  disabled  in  tiie  service,"  and  he  adds  a  few  other 
expressions  in  misspelled  words,  indicating  not  only  ignorance^ bat  more 
of  malice  than  of  sincerity. 

The  Department's  attention  has  been  directed  to  the  differences  iu 
Domenclature  wliicli  appear  in  these  papers,  in  describing  the  uatare 
and  character  of  claimant's  disability,  but  it  is  no  less  clear  that  these 
differences  are  not  such  as  to  destroy  the  fact  that  the  disabilities  in- 
dicated by  them  are  closely  akin  to  each  other,  if  not  identical.  The 
differences,  therefore,  are  not  material  as  affecting  the  merits  of  the 
claim  itself.  As  applicable  to  the  case  the  Department  recalls  the 
ruling  of  the  Secretary  of  the  Interior  in  the  claim  of  Albert  G.  Hurst, 
No.  378,296,  July  28,  1884,  wherein  occurs  the  following  language: 

In  pension  claims,  applicants  should  not  be  held  to  the  strict  rules 
of  pleading  which  would  apply  to  a  skillful  Attorney  practicing  before 

a  Court Neither  should  they  be  held  to  strict  description 

in  technical  terms  of  the  disabilities,  on  account  of  which  they  seek  pen- 
sion. The  legal  maxim  with  reference  to  written  instruments,  that '  that 
is  sufficiently  certain  which  can  be  made  certain,' is  applicable  to  decla- 
rations for  pension. 

In  view  of  the  foregoing  considerations,  the  Department  concludes 
the  claimant  was  certainly  disabled  in  the  service;  and  his  own  ac- 
count of  the  origin  of  his  disability  is  so  clearly  and  consistently  cor- 
roborated by  the  record  and  by  credible  testimony,  not  only  iu  the  serv- 
ice but  immediately  after  his  discharge,  and  running  through  continu- 
ously succeeding  years,  that  theDepartment  cannot  escape  the  convict  ion 
that  this  appeal  should  be  sustained.  You  are  requested,  therefore,  to 
])ut  claimant  on  the  roll  of  pensioners  in  accordance  with  the  law  and 
the  regulations  of  your  office  applicable  to  the  facts  which  the  Depart- 
ment recognizes  in  this  case. 


RE'RATING  AND  INCREASE  CLAIM— RES  ADJVDICATA. 

RoAVLAND  !M.  Jones. 

1.  Increase  of  [tension — as  provided  for  by  act  of  June  IC,  1880— applies  only  to  such 
claimants  as  ^ve^o  thou,  at  date  of  tbo  passage  of  the  act,  receiving  a  pension  of 
$50.  a^nioutb,  or  who  had  an  api)lication  pending  for  increase  at  the  date  of  the 
passage  of  said  act. 

3.  The  question  as  to  right  to  iucreaae,  having  heretofore  been  decided  by  a  Depart- 
ment decision,  is  res  adjudicata. 

Assistant  Secretary  Haiclclns  to  the  Commissioner  of  Pensions^  May  2C, 

1887. 

Here  with  are  returned  the  papers  vf\i\c\i  ;xc<io\xv\>^m^v5L  >5<iwx  t^\)ort  ot 
April 22, 1S87,  upon  the  appeal  of  3u\\a  N^.  3o\i^^^\5\^Q^  ^l^iy^\aaA 
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•  Jones,  late  2d  Lieut.  Go.  A,  lltk  Pa.  Res.  Corps,  Vols,  from  the  actiou 
r  yoar  office  refusing  to  re-rate  saiil  deceased  soldier's  pension. 

Saul  deceased  was  enrolled  Jane  25, 1S6L  ;  mustered  into  service  July 
9^,  1861 ;  resigned  and  discharged  from  the  service  Dec.  24,  1864. 

lie  was  iiensioued  at  $7.50  per  month  for  disability  resulting  from 
^n  sbot  wound  of  penis  and  right  thigh,  commencing  Dec.  24,  ISGI, 
ledactiug  the  time  he  was  in  the  Civil  Service  from  March  8,  18G5  to 
lone  G,  1860.  The  rate  was  increased,  in  1873,  to  $11.25  per  month 
from  April  22, 1873,  aud  in  1877  the  rating  was  increased  to  $31.25  per 
luoutU  from  Feb.  14,  1877. 

Bxamining  Sargeon  J.  O.  Stanton,  Washington,  D.  C,  Feb.  14, 1877, 
sajs:  Gunshot  wound,  ball  entering  penis  passing  backwards  injuring 
ngbt  testis  and  making  its  exit  behind  the  right  hip  joint,  probably  in- 
juring sciatic  nerve  in  its  course. 
The  right  testis  is  not  half  the  size  of  the  other,  partial  paralysis  of 

right  side  of  the  body  witii  considerable   atrophy  of  the  muscles; 

lias  some  cough ;  s<iys  he  had  several  hemorrhages  from  the  lungs ; 

dullness  on  percussion  with  harsh  respiration  over  upper  part  of  the 

right  lung,  but  he  has  not  the  appearance  of  a  person  suffering  from 

tubercular  disease;  no  evidence  of  vicious  habits.     Total  1st  Grade 

(131.25)  per  month. 
The  following  is  a  copy  of  a  letter  written  by  Julia  W.  Jones  (widow} 

under  date  of  July  10, 1883 : 

"I,  Julia  W.  Jones,  wife  of  Bowland  31.  Jones,  make  the  following 
statement  under  the  binding  obligation  of  an  oath,  and  with  the  same 
solemnity  as  if  a  jurat  was  hereto  attached,  being  an  employ^  of  the 
United  States — a  clerk  in  the  Treasury  Department,  having  received 
my  appointment  there  when  my  husband's  name  was  dropped  from  the 
rolls  by  reason  of  his  present  disabilities. 

"From  the  spring  of  187G  until  the  fall  of  1877  ho  required  constant 
attention,  could  not  walk  one  step  without  assistance,  neither  could  he 
feed  himself,  dress  or  undress.    In  the  fall  of  1877,  by  advice  of  phy- 
sicians, he  went  west — his  brother-in-law  coming  from  Iowa  here  for 
him,  and  taking  him  with  him  to  his  (brother-in-law's)  home.    My  hus- 
band returned  to  his  home  in  this  city  in  the  fall  of  1879,  somewhat  im- 
proved, but  still  quite  feeble,  aud  comparatively  helpless.     He  re- 
I  mained  at  home  until  about  July  1st,  1880.    During  this  period  he 
I  required  more  or  less  help,  almost  daily — some  of  the  time  confined  to 
!  his  bed  and  altogether  helpless,  from  nervous  prostration  and  bleeding 
L  of  the  lung.    By  direction  of  his  physician  aud  to  save  his  life,  he  again 
left  his  home  about  July  1, 1880,  for  the  west,  where  ho  remained  until 
,  about  April  Ist,  1882,  when  he  returned  to  his  home  in  this  city,  where 
he  has  remained,  with  the  exception  of  some  weeks  last  summer,  until 
the  present.    He  has,  during  this  period  of  his  stay  at  home,  required 
assistance  to  dress^  undress^  bathe  and  otherwise  cat^  {oT\\m^^i^\Xi^ 
mosl^  or  nearly  all  of  the  time.    This  spring  lie  lias  been  co\i^\i^^\»\iV^ 
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room  and  bed  macU  of  tbo  time,  any  exertion  or  effort  to  walk  ont  or 
about  bringing  on  hemorrhages  of  the  laug.  For  instance,  the  only 
time  he  has  been  out  for  weeks — ho  went  to  the  Agency  to  draw  his 
last  pension  due,  and  upon  his  return  home  that  day  had  a  hemorrhage. 
He  suffers  intensely  from  his  nerves,  and  has  for  years  before  his  long 
commenced  bleeding — causing  him  great  loss  of  sleep  and  rest  The 
twitching  of  the  right  leg  is  distressing  and  violent  at  times,  especially 
after  he  retires,  and  when  there  are  indications  of  a  storm,  or  sudden,; ; 
or  decided  change  in  the  weather." 
The  deceased  filed  a  claim  for  further  increase,  July  20, 1883.  Is 

The  Board  at  Washington,  D.  O.  (Dr.  Key  burn  absent)  Aug.  18,1883' 
under  instructions  to  examine  carefully  and  report  extent  of  disability,  -  -•■ 
stating  whether  the  claimant  requires  the  constant  and  regular  aid  and  r 
attendance  of  another  person,  report  a  rating  of  total  2d  Grade  (130.00)  j  • 
and  further  say :  <<  In  our  opinion  he  does  not  at  present  require  tbe 
constant  aid  and  attendance  of  another  person." 
The  increase  application  filed  July  20, 1883,  was  rejected  Oct.  27,  j. 

1883,  as  per  following  endorsement,  to  wit:  *'The  claimant  is  notsor 
disabled  as  to  require  the  regular  presence,  aid,  and  attendance  of  an-  • : 
other  person."  T.  B.  HOOD, 

M€d.Ref. 
Oct.  27, 1883. 

The  full  board  at  Washington,  D.  O.  Nov.  10,  1883,  under  instruc- 
tions as  above,  report  a  rating  total  2d  Grade  ($30)  and  further  say: 
'<  In  our  opinion  he  does  not  require  the  constant  and  regular  aid  and 
attendance  of  another  i>erson." 

On  the  back  of  this  examination  is  the  following  endorsement,  to  wit: 

"  We  are  not  satisfied  that  his  disability  is  permanent  in  present  degree 

or  that  he  requires  the  regular  aid  and  attendance  of  another  person, 

and  in  our  opinion  he  is  not  entitled  to  $50.  per  month." 

By  order  of  the  Board, 

LACIILAN  TYLER,  M.  D., 

AcVg  Seo^y 
Nov.  10, 1883. 

Upon  a  review  of  the  case.  Dr.  T.  B.  Hood,  Medical  Referee,  on  April  3, 

1884,  yays:  "Claimant  was  pensioned  from  discharge  to  April  22, 1873, 
at  i  ($7.50)  Increased  from  April  22, 1873  to  3-4  (11.25),  at  which  rate 
he  was  paid  to  Feb.  14, 1877,  when  he  was  allowed  1st  Grade  (31.25), 
on  the  ground  that  he  needed  and  received  regular  aid  and  attendance. 
July  20,  1883,  he  filed  an  application  for  increase,  claiming  that  he  was 
entitled  to  $50.  per  month.  He  was  examined  by  the  Board  of  Surgeons 
in  this  city  (Washington,  D.  0.)  Aug.  18, 1883,  who  appear  to  have 
given  him  a  very  careful  examination,  and  rate  only  at  2d  Grade.  They 
say  *  is  able  to  walk  about  with  the  use  of  a  cane,'  and  give  it  as  their 
opinion  that  ho  does  not  require  the  constant  aid  and  attendance  of 
anotlier  person. 
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<<It  18  mj  opinion  that  he  is  not  iu  the  condition  of  helplessness  which 
is  contemplated  by  the  law  granting  $50.  per  month.  There  is  no  reason 
why  he  should  not  attend  to  his  own  wants.  I  think  it  quite  probable 
tiiat  for  a  period  prior  to  the  examination  by  Dr.  Stanton,  Feb.  14, 1877, 
that  he  was  so  disabled  as  to  require  at  least  occasional  aid,  but  when 
be  next  comes  under  observation  his  condition  is  improved.  The  Board 
of  Surgeons  in  this  city  are  liberal  in  their  views,  and  I  feel  convinced 
that  if  they  had  any  doubts,  they  would  solve  them  iu  the  interest  of 
Ihe  soldier,  and  that  they  rate  only  2d  Grade,  makes  it  clear  to  me  that 
he  is  not  entitled  to  more,  and  nothing  short  of  a  personal  examination 
would  induce  me  to  change  my  opinion  on  that  score.  The  pensioner 
is  seriously  disabled.  A  less  disability  would  warrant  a  rating  of  2d 
Grade,  but  the  degree  iu  excess  is  not  sufficient  to  bring  him  to  that 
I)oint  which  will  insure  to  him  the  benefits  of  the  act  approved  June 
18, 1874.^ 

From  this  adverse  action  an  appeal  was  taken  which  appeal  was, 
Sept^  22,  1884,  sustained  by  Hon.  H.  M.  Teller,  then  Secretary  of  the 
Interior,  who,  in  the  last  paragraph  of  his  decision,  says  :  "  The  De- 
partment is  of  the  opinion  that  the  evidence  filed  brings  the  case  of  the 
appellant  fairly  within  the  provisions  of  said  act  of  June  18, 1874,  and 
he  is  entitled  to  an  increase  of  his  pension  to  $50.  x)er  mouth." 

The  claimant  was  thereupon  pensioned  at  $50.  per  mouth,  commenc- 
ing Aug.  18, 1883. 

The  soldier  died  Jan.  7, 1885  from  nervous  exhaustion  and  paralysis. 
On  Jan.  12,  1885,  Julia  W.  Jones  (widow)  filed  her  application  for 
pension,  alleging  therein  that  the  soldier  died  from  nervous  exhaustion 
aod  general  paralysis  resulting  from  said  gunshot  wound  and  that  the 
following  are  the  names  and  dates  of  all  his  legitimate  children  yet  sur- 
viving who  were  under  sixteen  years  of  age  at  the  father's  death,  to 
wit:  Morris  H.,  born  Oct.  18,  18G9;  Julia  C,  born  Feb.  9,  1872;  Eow- 
land  M.,  born  Nov.  9,  1873;  Samuel  C,  born  Nov.  25,  1876. 

A  pension  of  $15.  per  mouth,  commencing  Jan.  12,  1885,  (date  of 
filing  application),  and  $2.  a  month  for  each  child  above  named,  was  al- 
lowed said  Julia  W.  Jones,  (widow),  under  Certificate  dated  April  18, 
1885. 

A  letter  from  Julia  W.  Jones  (widow)  dated  Oct.  31,  1885,  reads  as 
follows,  to  wit :  "  I  hereby  make  application  for  a  reissue  in  the  case  of 
uiy  late  husband  Kowland  M.  Jouesj  late  of  Co.  A,  11  Pa.  Vols.,  as  I 
do  not  consider  that  he  ever  received  the  full  amount  of  pension  to 
wliiuh  he  was  entitled  under  his  disability,"  whereupon  the  case  was 
preparetl  for  '*  Reissue  to  change  rate,"  and  referred,  Nov.  21,  1885,  to 
Dr.  John  Campbell,  Medical  Referee,  for  his  opinion,  (upon  a  legal  ques- 
tm)j  to  wit :  •'  In  view  of  the  evidence  tending  to  show  that  soldier 
was  entitled  to  $50.  per  month  prior  to  June  16,  1880,  should  he,  under 
tlie  Act  of  that  date,  have  been  rated  at  $72.  per  moutUV 
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On  Nov.  27,  1885,  the  following:  opiuion  was  rendered,  viz:  The  de- 
cision of  the  Hon.  Secy,  of  the  Interior,  dated  Sept.  22,  1884,  settkft 
the  question,  he  is  entitled  to  $72,  as  he  was,  by  the  decision,  virtaally 

on  the  rolls  at  $50  June  16, 1880. 

WM.  GKIN STED, 

Med.  Bet, 

Approved :  JOHN  CAMPBELL, 

Med.  Ref. 

The  legal  Seviewer,  Dec.  11,  1885,  dissented  from  the  above  opinion 
of  the  Medical  Beferee  as  follows,  viz  :  I  am  unable  to  agree  with  the 
action  of  the  Reviewer  (Med.)  which  proposes  to  reissue  the  Invalid 
Certificate  to  allow  $72.  per  month  from  June  18, 1878.  In  my  opinion 
the  evidence  does  not  show  that  the  deceased  soldier  was  entitled  to 
demand  or  receive  $50.  per  month  at  the  date  of  the  passage  of  the 
Act.  of  June  10, 1880.  Under  the  law,  as  at  present  construed,  sach 
must  have  been  the  fiict  in  order  to  give  title  to  the  $72.  rate.  It  seems 
to  me  that  the  reissue,  which  was  made  under  the  Secretary's  decision, 
tixed  the  date  from  which  the  soldier  was  entitled  to  $50.  per  month 
under  the  Act  of  1874,  and  that  action  should  now  be  held  to  be  con- 
clusive upon  that  point  and  should  not  be  disturbed.  The  direct  ben- 
eficiary under  the  law  having  deceased,  and  his  widow  being  now  in 
receipt  of  all  the  pension  to  which  she  is  entitled,  I  am  unwilling  to  as- 
sent to  the  proposed  reissue. 

This  legal  view  of  the  case  was  concurred  in  by  the  Chief  of  the 
Board  of  Review,  and  the  proposed  reissue  was  cancelled  Dec.  11, 
1885. 

On  March  3, 1886,  Julia  W.  Jones,  (widow)  filed  an  appeal  in  the  De- 
partment, in  which  appeal  she  contends  that  the  rate  allowed  from 
Feb.  14,  1877,  should  have  been  $50.  instead  of  $31.25,  which  rating  at 
$50.  would  have  entitled  the  soldier  to  a  pension  of  $72.  per  month 
under  the  act  of  Juno  16,  ISSO,  and  she  asks  that  a  reissue  and  rerat- 
ing  in  the  premise^  bo  granted. 

The  history  of  this  case  shows  that  Rowland  M.  Jones,  who,  in  his 
lifetime,  was  the  husband  of  the  appellant,  served  as  Sergeant,  also  as 
2nd  Lieutenant  in  Co.  A.  11th  Regt.  Pa.  Vols.,  was  disabled  by  a  gun 
shot  wound  of  penis  and  right  thigh  August  30,  IS63  (while  acting  ai 
2nd  Lieutenant)  for  which  wound  he  received  tre«atment  in  hospital  til 
March  1804,  when  he  rejoined  his  Company  and  Kcgiinent  and  wsispro 
moted  1st  Lient.  April  19,  18G4.  On  Sept.  1, 1803,  he  was  transferred 
to  the  Invalid  Corps  in  pursuance  of  Order  No.  395  (Gen.  Sykes)  anc 
served  in  Co.  A  24th  Vet.  lies.  Corps  until  Dec.  24, 1804,  when  he  re 
signed  and  received  an  honorable  discharge.  In  1808  he  received  i 
pension  at  the  rate  of  $7.50  per  month,  or  ^  disability  for  said  woum 
and  was  subsequently,  from  time  to  time,  increased  on  account  of  th< 
nDegcil  wound  and  its  disabling  consequences,  until  1877,  when  hii 
pension  was  increased  to  $31,25  per  monWi  to  ^^t^iTom  ^^.\4:^1877 
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it  being  the  date  of  the  medical  examination.    On  July  20,  1883,  he 
fled  another  claim  for  increase.  Youro£Qce  had  the  claimant  examiue<1 
by  a  Board  of  Surgeons  and  apon  their -report  as  well  as  npon  the  opin- 
ion of  the  then  Medical  Referee  the  claim  was  rejected.    Whereupon 
the  soldier  appealed  to  the  then  Secrebiry  of  the  Interior  (Hon.  H.  M. 
Teller)  who,  on  September  1884,  reversed  the  action  of  your  office  and 
decided  that  the  evidence  filed  brought  the  case  fairly  within  the  pro- 
visions of  the  Act  of  June  18, 1874,  and  that  the  claimant  was  entitled 
to  an  increase  of  his  pension  to  (50.  per  month.    Your  office,  in  obedi- 
ence to  the  decision  of  the  Secretary  and  in  accordance  with  the  law 
and  rules  governing  your  office,  issued  an  Increase  Certificate  to  said 
soldier  at  the  rate  of  (50.  per  month  commencing  August  18, 1883,  (the 
date  ui>on  which  he  was  last  examined  by  a  Board  of  Surgeons.)    It 
also  appears  that  said  soldier  accepted  said  certificate  and  drew  his 
pension  thereunder  at  (50.  per  month  from  that  time  to  the  date  of  his 
death,  which  occurred  at  the  City  of  Washington,  I).  C.  on  January 
7tb,  1885,  without  having  objected  to  the  rating  or  date  of  commence- 
luent  of  the  same  and  did  not  appeal  from  the  action  of  your  office  or 
file  any  claim  for  re  rating  during  the  remainder  of  his  life  but,  so  far 
as  bis  action  can  be  judged,  he  was  fully  satisfied  and  acquiesced  in  the 
decision  of  the  Secretary,  also  in  the  action  of  your  office  in  fixing  the 
date  of  the  commencement  of  the  increase. 

Section  437  li.  S.  declares — There  shall  be  at  the  seat  of  Government 
an  executive  Department  to  be  known  as  the  Department  of  the  In- 
terior, and  a  Secretary  of  the  Interior  who  shall  be  the  head  thereof. 

Section  441,  E.  S.  declares, — The  Secretary  of  the  Interior  is  charged 
with  the  supervision  of  public  business  relating  to  the  following  sub- 

'jects: 

Fourth, — Pensions  and  bounty  lands. 

The  Secretary  of  the  Interior,  being  charged  with  the  supervision  of 
the  granting  and  increasing  of  pensions,  and  he  having,  after  mature 
consideration,  reversed  the  decision  of  your  office  and  allowed  the  sol- 
dier an  increase  of  his  pension  to  $50.  per  month,  such  action  of  the  Sec- 
retary was,  so  far  as  your  Bureau  was  concerned,  final  and  obligated 
the  issuing  of  au  Increased  Certificate  to  the  soldier. 

Sectiou  4098^  R.  S.  declares  as  follows :  "  Except  in  cases  of  perma- 
nent specific  disabilities,  no  increase  of  pension  shall  be  allowed  to 
commence  prior  to  the  date  of  the  Examining  Surgeon's  Certificate  es- 
tablishing the  same,  made  under  the  pending  claim  for  increase,  and  in 
this,  as  well  as  all  other  cases,  the  certificate  of  an  Examining  Surgeon, 
or  of  a  Board  of  Examining  Surgeons,  shall  be  subject  to  the  approval 
of  the  Commissioner  of  Pensions." 

"Rates  of  pension  when  increased  by  an  order  of  the  Secretary  of  the 
Interior  or  by  the  Commissioner  of  Pensions  will  not  be  allowed  to  com- 
mence prior  to  date  of  such  orders  or  ruling."  (Sherman,  Addison  P. 
Ctfl  No.  200,870,  Teller,  H.  M.  Secretary,  MarcU  2, 1885,yo\A\,\>^^^ 
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45G.    Also  case  of  Sholley,  Bicbard  L.  Gtf.  No.  27G,917,  Muldrow  H.L 
Acting  Secretary,  April  4, 1885,  Vol.  11,  p.  478.) 

It  is  qnite  apparent  that  the  provisions  of  Sec.  4G98^  are  mandat(Nry 
and  obliged  yoar  office  to  fix  the  date  of  the  commencement  of  the 
soldier's  increase  of  pension  at  the  date  of  the  last  medical  examiuatioD. 
Such  was  then  and  is  now  the  law,  and  its  principles  have  been  recog- 
nized and  followed  by  the  Department  in  its  decisions  bearing  upon  tlie 
same  question. 

The  only  power  or  authority  vested  in  any  Department  of  the  Gov- 
ernment is  that  which  is  derived  from  laws  enacted  by  Congress;  hence 
it  is  that  the  Iciirned  Secretary  of  the  Interior,  in  granting  the  soldier 
an  increase,  knew  full  well  that  the  time  for  its  commencement  was 
already  fixed  by  law.  He  knew  from  the  history  of  the  claim  that  the 
soldier  htid  been  receiving  only  $31.25  per  month  from  Feb.  14, 1877; 
that  he  had  not  filed  a  claim  for  increase  until  more  than  three  years 
after  the  approval  of  the  Act  of  June  IG,  1880.  Ho  also  knew,  from 
the  Certificate  of  the  board  of  examining  surgeons  filed  in  the  claim, 
that  the  soldier  was  examined  on  the  18th  day  of  August  1883,  and 
that  the  increase  allowed  by  him  would  necessarily  commence  on  that 
date. 

The  soldier  having  accepted  said  increase,  and  never  afterwards  filed 
any  other  claim  for  rerating  or  increase,  it  is  but  fair  to  x>resume  ho  be- 
lieved he  was  receiving  the  full  rate  of  pension  to  which  he  was  en- 
titled. 

This  claim  under  consideration  is,  in  some  resi)ects,  analogous  to 
the  case  of  Thomas  Hopkins  a  pensioner  under  Certificate  No.  189,983, 
viz:  Hopkins  filed  his  claim  for  pension  Nov.  20,  1880,  on  account  of 
disability  resulting  from  chronic  diarrhoea  and  malarial  fever,  and  it 
was  allowed  at  the  rate  of  $50.  per  month  from  the  date  of  filing  the 
application.  He  entered  an  appeal  for  the  higher  rate  of  $72.  and,  in 
deciding  the  same  March  28,  1885,  the  Hon.  H.  L.  Muldrow,  Acting 
Secretary,  used  the  following  language »  viz : 

^<  He  claims  on  appeal  that  he  should  have  been  allowed  $72.  pei 
month  under  the  Act  of  Congress  approved  June  16, 1880,  which  pro 
vides  that  all  soldiers  and  sailors  who  were  then  receiving  a  pension  o 
$50.  should  receive  in  lieu  thereof  $72.  per  month. 

"It  has  been  held  by  the  Department  that  the  intent  and  spirit  o 
the  Act  of  June  IG,  1880,  was  that  those  soldiers  and  sailors,  whoa 
that  date  were,  in  consequence  of  their  disabilities,  entitled  to  $50.  pe 
month  under  the  law  of  June  18, 1874,  should  have  the  same  increases 
to  $72.  and  hence  the  law  has  been  construed  to  include  not  only  thosi 
who  were  actually  on  the  rolls  at  $50.  per  month  at  the  date  of  the  pag 
sage  of  the  act,  but  also  those  whoso  applications  were  pending  at  tha 
time,  and  the  degree  of  disability  was  found  such  as  to  entitle  them  t 
$50.  per  month  to  date  prior  to  June  16, 1880. 
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In  this  case,  however,  for  some  reason  the  application  for  pension 
was  not  filed  until  November  20, 1880,  five  months  after  the  passage  of 
the  Act  above  referred  to,  and  nnder  the  law  his  pension  mast  date 
from  that  time.  His  claim  for  increase  must,  therefore,  be  denied  as,  at 
(he  passage  of  that  Act,  he  was  not  in  the  receipt  of  a  pension  nor  had 
he  made  an  application  for  one.''    (New  Digest,  page  253.) 

From  the  foregoing  recent  decision  of  the  Department,  which  is  broad 
and  liberal  in  its  construction  of  the  Act  of  June  IG,  1880,  it  is  appar- 
ent that  Lieut.  Rowland  M.  Jones,  in  his  lifetime  or  at  the  time  of  his 
death,  was  not  entitled  to  $72.  per  month  for  the  reason  that  repeated 
modicii!  examinations  proved  beyond  a  peradventure  of  doubt  that,  up  to 
February  14, 1877,  he  was  legally  entitled  to  only  $31.25  a  month,  and 
on  An^jTust  18, 1883,  when  examined  by  a  competent  and  unprejudiced 
board  of  surgeons,  his  physical  disabilities  did  not  entitle  him  to  a 
liigher  ratincr  than  $30.  i>er  month.    It  would  appear  by  the  testimony 
of  Drs.  S.  S.  Gfearns,  A.  Y.  P.  Garnett,  and  L.  Wilson,  respectively, 
that  the  soldiers  health  was  in  a  much  more  disabled  condition  from 
1865  up  to  1883,  but  the  weight  of  reliable  testimony  on  file  goes  to  fully 
corroborate  the  reports  of  the  U.  S.  Examining  Surgeons,  as  is  shown 
by  tbeir  several  certificatC4  of  examination. 

The  Certificates  of  Examining  Surgeons  cannot  be  set  aside  or  con- 
troverted by  the  testimony  of  the  family  physicians  or  neighbors,  espe- 
cially wheu  such  certificates  were  made  by  a  board  of  Examining  Sur- 
geons and  based  upon  a  careful  examination  of  the  party  in  interest. 
The  rule  has  been  recognized  in  many  cases  by  ITon.  0.  Schurz,  and 
Hon.  II.  M.  Teller,  former  Secretaries  of  the  Department.  (See  New 
Digest,  p.  222.) 

The  testimony  shows  that,  from  1865  up  to  the  time  of  Lieut.  Jones 
death,  he  resided  most  of  the  time  in  the  City  of  Washington  and  was 
an  employ6  in  the  Government  Service  up  to  about  the  spring  of  1876 
when,  by  reason  of  ill  health,  ho  quit  work  in  the  Treasury  Depart- 
ment, after  which  his  wife  was  employed  therein. 

On  Jan.  7, 1885  the  soldier  died  and  on  April  18,  1885,  your  office  is- 
sned  a  certificate  to  his  widow  at  the  rate  of  $15.  x>er  month  and  $2.  ad- 
ditional for  each  of  her  four  minor  children,  commencing  from  the  date 
of  tiling  her  said  claim,  to  wit :  Jan.  12, 1885. 

Tbe  widow  having  on  Oct.  31, 1885,  and  more  than  eight  months 
after  tbe  death  of  her  husband,  filed  in  your  office  an  unsworn  paper 
writing  which  purports  to  have  been  signed  by  her  and  in  which  she 
stated  ^Hhat  she  did  not  consider  her  late  hnsband  had  received  the 
full  amount  of  i)ension  to  which  he  was  entitled  nnder  his  disability 
aud  requested  a  reissue,'^  and  your  office,  after  investigation,  having  re- 
fused to  comply  with  her  request  whereupon  she  appealed  from  your 
decision  to  the  Secretary  of  the  Interior,  March  9, 1886. 

The  appeal  in  this  case  is  brought  by  the  widow  o?  a  B>o\^\^t  AwKi- 
insr  thatj  in  bis  Ufetime,  be  did  not  receive  the  foW  amowvil  oi  -^^XLWsa 


170  DECISIONS   RELATING   TO   PENSIONS. 

to  which  entitled;  that  a  certificate  shoald  re-issoe  to  her  as  his  widow, 
re-rating  her  late  husband's  pension  as  follows,  viz :  $50.  per  month  from 
Feb.  Uj  1877y  and  $72.  from  June  16, 1880,  to  Jan.  7, 1885,  the  date  of 
his  death. 

'^  Rates  of  pension  granted  under  the  general  law  may  be  reduced  or 
increased  to  couforui  to  the  degree  of  pensionable  disability  which  may 
bo  found  to  exist  upon  medical  examiuatioos  which,  at  any  time,  may 
be  ordered  by  the  Commissioner  of  Pensions.^  (Rulings  No.  138^,  Oct. 
31,  1885.) 

It  has  been  already  shown  that  the  soldier,  in  his  lifetime  and  for 
years  prior  to  18S0,  fully  acquiesced  in  the  adjudication  of  his  x>ension 
when  it  was  increased  to  $31.25  per  month.  He  also  acquio^sced  in  tiie 
final  adjudication  of  his  claim  and  accepted  the  $50.  a  mouth  increa:^, 
from  Aug.  18, 1883,  up  to  the  date  of  his  death. 

Section  4718  K.  S.  declares, — ''  If  any  i>ensioncr  has  died,  or  shall 
hei*eafter  die,  or  if  any  person  entitled  to  a  pension,  having  an  appli- 
cation therefor  pending,  has  died  or  shall  hereafter  die,  his  widow,  or 
if  ther^  is  no  widow,  the  child  or  children  of  such  person  under  the 
Age  of  sixteen  years  shall  be  entitled  to  receive  the  accrued  i)cn8ion  to 
the  date  of  the  death  of  such  person." 

When  the  soldier's  pension  was  increased,  by  the  decision  of  the 
Secretary  of  the  Interior  Sept.  22, 1884,  and  the  soldier  accepted  said  in- 
crease, and,  not  having  filed  any  subsequent  claim,  it  is  evident  that, 
at  the  time  of  his  death,  he  had  no  claim  or  application  pending  for  re- 
issue or  re-rating,  therefore,  the  Department  deprecates  that  your 
Office,  in  face  of  this  fact,  should  have  wasted  any  time  in  reconsider- 
ing this  claim  merely  because  the  widow  of  the  soldier  filed  an  unsworn 
written  request  for  a  re-rating  of  her  late  husband's  pension. 

The  Department  is  desirous  that  worthy  claimants  for  the  Nation's 
bounty  should  receive  full  consideration  of  their  respective  claims 
whenever  i)resented,  and  that  the  pension  laws  should  not  be  construed 
in  a  technical  or  illiberal  spirit,  but,  on  the  contrary,  a  spirit  of  equity 
should  govern  its  decisions,  at  the  same  time  well  knowing  that  hun- 
dreds of  thousands  of  needy,  and  in  all  probability  worthy,  claimants, 
have  had  cases  pending,  undetermined,  in  your  office  for  several  years 
and  that  several  thousand  claims  are  also  pending  on  appeal  in  the 
Department. 

The  ends  of  justice  will  be  best  served  by  your  office  refusing,  in  the 
future,  to  entertsiin  an  unsworn  application  for  re  issue,  or  re  rating,  of 
any  pension.  You  will,  by  enforcing  this  rule,  save  valuable  time 
which  can  be  more  profitably  used  in  the  adjudicating  branch  of  your 
Bureau. 

In  this  connection  it  might  be  well  to  add  that  Sec.  4776  B.  S.  de- 
clares that  the  Medical  Ileferee  **  shall  hav^e  charge  of  the  examination 
and  revision  of  the  reports  of  examining  surgeons  and  such  other  du- 
t/es  toacbing  medical  and  surgical  qucsUov\^\\\W\^Yev\«vwvO€ftce^  as 
t/jo  interesta  of  the  same  m.iy  dernvvvX,'^  tAiv^YGloTCk,  \^^v>\  ^xw^^Nawi^ 
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siiould  not  be,  in  any  event,  referred  to  the  Medical  Referee  for  bis 
opioion. 

From  the  testimony  in  this  case  given  by  relatives,  neighbors  and 
pbysiciauB,  it  is  fully  apparent  that  the  soldier  was  treated  fairly  and 
liberally  by  yonr  office.  He  resided  in  the  city  of  Washington  for  so  long 
a  time  that  he  was  not  a  stranger  to  the  examining  sargeon  or  boards 
of  surgeons  when  examined  for  increase,  and  as  there  is  not  the  slight- 
est scintilla  of  testimony  tending  to  show  prejadice  or  bias  on  the  part 
of  said  examining  snrgeons  against  said  soldier,  and  <as  the  late  Medical 
Beferee,  Dr.  Hood,  fully  sustained  the  report  of  said  board  showing 
that  claimant's  dissibilities  as  a  result  of  said  wound  did  not  entitle  him 
to  more  than  $30.  per  mouth  when  examined  in  August,  1SS3,  and  as 
be  then  did  not  require  the  constant  aid  and  attendance  of  another 
person,  this  appeal  is  found  to  be  without  any  merit. 

From  the  whole  history  of  this  case  the  weight  of  reliable  testimony 
proves  that,  during  the  lifetime  of  the  soldier,  he  received  from  the 
Government  all  the  benefit  of  the  provisions  of  the  Pension  Laws  to 
vhich  the  degree  of  his  disabilities  entitled  him. 

The  widow  has  no  legal  or  equitable  right  upon  which  to  base  her 
appeal,  her  claim  for  reissue  and  rerating,  filed  in  your  office,  is  found  to 
be  without  any  just  title  and,  if  she  had  a  just  and  valid  claim,  she 
failed  to  file  a  sworn  statement,  as  required  by  Ruling  No.  8  of  your 
office.  But  in  this  case  it  is  immaterial  whether  her  application  was 
sworn  to  or  not,  as  it  would  meet  the  same  barriers. 

^^Nq  title  to  increase  invalid  pension  can  be  conferred  by  prospective 
iDcrcase  of  disability."  (Hunton,  Richard  B.  Ctf.  No.  67, 469,  Brown- 
ing, O,  n.  Secretary,  Dec.  15, 1866  Vol.  2,  page  5.) 

The  soldier,  having  accepted  the  increase  of  $50.  per  month,  would 
bavc  been  e8topi>ed  if,  in  his  lifetime,  ho  afterwards  filed  a  claim  for  re- 
rating,  as  the  doctrine  of  res  adjudicata  would  prevail  against  him. 

The  Department  fully  concurs  in  the  action  of  your  ofiicc  rejecting 
the  claim  of  Julia  W.  Jones,  as  the  widow  of  Rowland  M.  Jones,  for 
reissue  and  rerating  of  her  late  husband's  pension,  and  affirms  the  same. 


restoration  claim^act  of  august  7,  ias2. 

Mary  E.  Miller. 

WLero  a  willow^  pensioner,  lives  in  tbo  same  boase  for  several  months  with  a 
married  man,  in  the  absence  of  biH  \«ire,  illicitly  cohabiting  with  liiin,  and  said 
cubabitation  results  in  the  birth  of  a  child  ;  Ilcld,  to  constitnte  '*  open  and  notori- 
ous adnlterons  cohabitation  "  within  the  meaning;  of  the  statute. 

Assislani  Secretary  Uawlcins  to  the  Commissioner  of  Pensions,  July  7, 

1887. 

Herewith  are  returned  the  papers  accompanying  your  office  report 
of  the  Sth  insty  in  re  claim  No.  221,062,  of  Mary  ia.,  VvOlow  ol  \>^\fta'Si 
M  Miller,  late  a  private  in  Co.  G,  79th  Ohio  Yo\s\. 
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Appellant's  name  was  placed  upon  tbe  roll  April  12, 1886,  at  $8,  per 
month  from  March  4,  1882,  date  she  filed  her  clarim,  and  $2,  per  month 
additional  for  each  of  the  minor  children,  up  to  December  1, 1882,  when 
her  pension  was  terminated  becanse  of  "beginning  of  adultery." 
Wherefore  claimant  api)ealed,  upon  the  ground  that  the  so-called  co- 
habitation in  question  was  neither  open  nor  notorious. 

The  salient,  material  facts  are  contained  in  the  following  testimony 
of  the  appellant,  adduced  before  a  Special  Examiner,  to  wit : 

"And  now  I  want  to  tell  3'ou  all  about  myself,  and  as  I  think  hon- 
esty is  always  best,  I  will  be  plain  with  you,  as  I  do  not  wish  to  deceive 
any  one.  In  December,  1882,  over  a  yeiir  after  my  husband's  deatb^ 
the  wife  of  Mr.  Eobt.  Swift  came  to  me  and  said  that  she  was  going 
on  a  visit  to  friends  in  Ohio,  and  asked  mo  whether  I  would  go  out  to 
her  husband's  place  and  keep  house  for  her  while  she  was  away.  She 
spoke  about  my  poor  circumstances,  and  in  fact  coaxed  me  to  go.  I 
refused  several  times,  but  I  had  nothing  to  live  on — it  was  a  cold  win- 
ter, and  more  on  account  of  my  children  than  my  own,  I  consented  to 
go  until  she  came  back.  I  had  no  fuel  of  any  kind,  no  i)rovisions— in 
fact  nothing  to  eat.  I  had  taken  in  sewing,  and  had  lived  in  that  way, 
but  there  was  not  enough  to  do  in  winter  months  to  make  a  living  hy; 
it  was  a  question  of  starvation  and  suffering,  and  I  concluded  to  go. 
.  .  .  I  had  no  suspicions  of  anything  that  occurred  afterwards — not 
the  slightest.  This  Mr.  Swift,  by  persuasion,  coaxing,  and  promising 
that  I  should  never  want  for  anything — neither  me  nor  my  children, 
he  got  mo  with  child — and  I  have  a  boy,  9  months  old ;  we  call  him 
Early.  Mr.  Swift  did  nothing  for  me  or  my  children,  but  after  getting 
me  in  such  a  condition,  ho  treated  me  with  no  consideration  or  kind- 
ness ;  did  not  carry  out  one  of  his  promises.  .  .  By  advice  of  some 
friends  I  commenced  proceedings  in  court  against  him,  then,  on  advice, 
compromised  for  $160  with  him.  I  have  never  seen  or  spoken  with 
him  since ;  he  has  never  seen  the  child,  or  given  a  cent  towards  its 
support.  .  .  Hived  at  Swift's  house  two  or  three  months.  I  left  as 
soon  as  I  found  out  my  condition." 

Upon  the  state  of  facts  thus  presented  the  sole  question  arises :  Is 
the  appellant,  by  her  own  admission,  estopped  to  deny  the  legality  of 
the  action  appealed  from  I  Tn  other  words,  is  she  thus  brought  within 
the  operation  or  in  tendment  of  the  act  of  August  7, 1882  f  The  2d 
section  of  said  act  provides :  "  That  marriages,  except  such  as  are  men- 
tioned in  section  forty-seven  hundred  and  five  of  the  Eevised  Statutes, 
shall  bo  proven  in  pension  cases  to  bo  legal  marriages  according  to 
tlie  law  of  the  places  where  the  parties  resided  at  the  time  of  marriage, 
or  at  the  time  when  the  right  to  pension  accrued  ;  and  the  open  and 
notorious  adulterous  cohabitation  of  a  widow  who  is  a  pensioner  shall 
operate  to  terminate  her  pension  from  the  commencement  of  such  co- 
habitation."   22  Stat.,  345. 
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It  is  strenaously  urged  ia  appellant's  behalf  that  she  and  the  said 
Swift,  the  putative  father  of  her  youngest  or  fourth  child,  Early, 
"ueither  lived  together  nor  claimed  to  be  married,  hence  the  term  *  co- 
liabitation'  does  not  and  can  not  properly  apply  in  this  case." 

In  other  worda,  that  neither  of  the  terms  "open," '< notorious,'' nor 
^<  cohabitation  "  is  susceptible  of  the  construction  placed  thereon  by  your 
office. 

One  of  the  fundamental  canons  of  construction  prescribes  that  the 
language  of  a  law  or  statute  be  construed  according  to  the  ordinary  ac- 
ceptation of  the  words  employed  therein. 

Since  there  can  be  no  misunderstanding  touching  the  true  significa- 
tion of  the  terras  "open  and  notorious,"  only  the  term  cohabitation 
needs  construction.  Cohabitation  is  defined  by  Webster:  "The  state  of 
living  together  as  man  and  voifeP 

Bouvier  defines  it :  "  Cohabit  (Lat.  con  and  habere).  To  live  together 
in  the  same  house,  claiming  to  be  married,^ 

lu  the  light  of  the  foregoing  definitions  and  of  the  evidence,  it  is 
qaite  manifest  that  the  established,  admitted  facts  of  this  case  bring  it 
clearly  within  the  category  of  cases  contemplated  by  the  statute  in 
question. 

Scrutiny  of  the  record  discovers  all  of  the  conditions  existent  in  the 
premises  that  are  necessarily  contemplated  by  the  statutory  terms, 
''open  and  notorious  adulterous  cohabitation." 

It  will  be  observed  that  the  said  2d  section  ot  the  act  of  August  7, 
1882,  has  reference  to  the  re-marriages  of  soldiers'  widows,  and  prescribes 
the  method  whereby  their  legality  shall  be  proven.  Its  i  n  tendment,  and 
that  of  the  i>receding  section,  is  the  termination  of  widows'  pensions  in 
all  cases  where  such  widow  has  formally  and  legally  remarried,  or 
merely  cohabited,  without  having  been  formally  and  legally  remarried, 
albeit  claiming  to  have  been  thus  remarried  to  her  cohabitant  and  to 
be  his  lawful  wife.  The  last  clause  of  the  said  2d  section  touching  "  the 
open  and  notorious  adulterous  cohabitation"  can  not  be  segregated  from 
the  preceding  clause,  containing  the  provisions  touching  the  marriages 
aforesaid;  but  the  whole  section  must  be  construed  in  its  entirety,  or 
one  part  in  pari  materia  with  the  other.  Indeed,  it  must  be  inferred  by 
necessary  implication  from  the  very  language  of  said  statute,  and  more 
especially  the  2d  section  in  question,  that  Congress,  after  prescribing 
what  should  constitute  a  legal  marriage,  limited  the  enjoyment  of  the 
widow's  i>ension  to  her  bona  fide  widowhood,  and  declared  that  merely 
^  quasi  remarriage,  or  the  assumption  by  such  widow  of  all  the  condi- 
tions of  the  marital  relation,  save  merely  the  formal,  legal  marriage 
ceremony,  should  "  operate  to  terminate  her  pension  from  the  commence- 
ment of  such  cohabitation."    See  sections  4705  and  4708, 11.  S. 

In  the  light  of  the  appellant's  own  version  of  her  unfortunate  con- 
nection with  said  Swift,  the  Department  is  convinced  that  all  of  the 
prerequisite  conditions  contemplated  by  tbe  said  2.0L  ft^^U^XiCil  NiXvfe  ^^\» 
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of  Aug.  7,  1882,  aro  existent  in  the  premises.  Indeed,  by  her  own  ad- 
mission, she  is  estopped  to  deny  the  justice  and  legality  of  the  action 
in  question. 

In  the  case  of  the  widow  of  George  Martin,  chaim  No.  270,671,  it  was 
held  by  your  office  "that  there  could  be  no  stronger  proof  of  open  and 
notorious  adulterous  cohabitation  than. the  birth,  out  of  wedlock,  of  two 
bastards.''    Digest,  1885,  p.  19. 

And  in  the  case  of  Mary  Stevenson,  claim  No.  1,330  (Navy),  this  De- 
partment held  that  "it  is  not  necessary  to  determine  whether  the  appli- 
cant was  lawfully  married  to  Stevenson ;  nor  whether  her  relation  to 
Buckley  after  the  death  of  Stevenson  constituted  a  marriage.  The  &c(; 
is  that  whether  she,  in  either  case,  was  or  was  not  married,  she  is  not 
entitled  to  pension."  Ibid.,  p.  418.  Vide  also  Departmental  decision 
of  March  18, 1887,  in  re  No.  189,775,  Elizabeth  Williams. 

The  rejection  in  question  is  therefore  affirmed. 


\ 


proof—adverse  record, 
John  Baetow. 

Where  prior  BoanducRs  is  sbowD^  with  ten  months  active  service  before  any  hospital 
treatment,  and  the  incnrronce  of  the  disability  alleged  is  testified  to  by  ofiQeen 
and  comrades ;  Held,  sufficient  proot  to  overthrow  adverse  record  made  without 
full  knowledge  of  claimant's  past  condition. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^JuneSj 

1887. 

Ilcrewith  are  returned  the  papers  which  were  returned  to  the  De- 
partment (as  directed),  April  15,  1887,  for  consideration  of  the  appeal, 
dated  Oct.  20, 18S4,  of  John  Bartow,  late  Sergeant,  Co.  C  35th  Regi- 
ment Ind.  Vols,  from  the  action  of  your  offioe  rejecting  his  claim  for 
pension,  your  office  having  been  informed,  April  2, 1887,  by  the  War 
Department,  that  the  charge  of  desertion  against  the  soldier  had  been 
removed. 

The  claimant,  in  his  application,  filed  March  14, 1864,  declares :  About 
Feb.  or  March,  1862,  at  Mumfordsville,  Ky.,  I  became  lame  in  my  right 
hip  and  arm,  from  the  effects  of  rheumatism,  or  other  similar  disease* 
so  as  to  render  me  unable  to  discharge  my  duty  as  a  soldier,  and  said 
disability  has  continued  until  the  present  time,  and  am  now  unable  to 
gain  a  subsistence  by  labor,  or  by  any  avocation  which  I  am  able  to 
pursue. 

In  an  application  filed  Sept.  27, 1865,  claimant  declares:  About  Feb. 
1862, 1  became  disiibled  for  further  service  from  disease  (inflammatory 
rheumatism),  contracted  while  on  the  march  from  Bardstown  to  Green 
River,  Ky.  By  reason  of  said  disease  I  was  honorably  discharged  from 
tlie  service.  (Jn  said  march  we  had  no  tcuta  nor  blankets,  and  expos- 
ure  to  the  storms  caused  said  disease. 
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The  records  of  the  War  Department  show  claimant  was  enrolled  in 
Co.  F,  9th  Ind,  Vols.  April  20,  1861,  and  mustered  oat  with  the  oom- 
pany  Jaly  20,  1861.  He  re  enlisted  in  Co.  O,  35th  Ind.  Aug  31, 1861 ; 
iras  discharged  on  a  certificate  of  disability,  March  26, 1863 ;  and  that 
he  was  admitted  to  No.  4  G.  H.  Louisville,  Ky.  March  24, 1862,  with 
<^  Rhcumatis,"  (no  other  diagnosis),  and  was  sent  to  6.  II.  April  12, 
1862. 

In  the  certificate  of  disability,  above  referred  to,  Henry  6.  Averdick, 
assistant  surgeon,  35th  Ind.  Vols.,  says:  ^^  I  certify,  that  I  have  care- 
fully examined  the  said  John  Bartow,  a  private  of  Lieut.  Cummin's  (0) 
compaDy,  and  find  him  incapable  of  performing  the  duties  of  a  soldier 
because  of  old  age  and  being  lame  in  one  leg,  caused  by  an  injury  of 
the  hip  joint  that  he  received  previous  to  enlistment.  Patient  has  not 
been  able  to  do  any  hard  duty  for  the  last  eight  mouths,  and  I  think  it 
m\\  benefit  both  the  service  and  patient  to  have  him  discharged." 

Ou  the  face  of  said  certificate  is  the  following  endorsement,  viz: 
"  The  soldier  is  with  his  Kegt." 

MEDICAL  EXAMINATIONS. 

The  Surgeon  at  La  Porte,  Ind.,  March  8, 1864,  says :  ^^  Claimant  is  evi- 
dently sufiering  from  chronic  rheumatism.  There  is  but  little  enlarge- 
uietit  of  the  joints  but  ho  is  quite  lame,  especially  in  stormy  weather. 
in  my  opinion  claimant  is  i  incapacitated  for  obtaining  his  subsistence 
by  mannal  labor  fiom  chronic  rheumatism." 

The  Board  at  Lansing,  Mich.  Dec.  14, 1881,  say :  <<  The  pelvis  is  tilted 
up  so  that  right  leg  is  2  inches  shorter,  and  right  thigh  is  two  inches 
smaller  than  left;  he  is  very  lame,  and  every  member  of  this  Board 
lias  seen  him  limping  around  the  city  for  past  ten  years.  lie  says  for 
(be  past  two  years  the  trouble  has  become  more  general ;  there  is  atro- 
phy of  muscles,  of  right  arm  and  shoulder,  says  he  is  not  able  to  work 
at  all.    Eating  $10.  for  rheumatism  and  lameness  of  right  hip.'' 

The  same  Board  (and  membership),  March  5, 1884,  say:  Tongue  is 
normal ;  poorly  nourished ;  muscles  small.  Uo  says  ho  received  no 
injory  to  his  hip  or  side  previous  to  entering  the  service,  while  in  the 
service,  nor  since  leaving  the  same.  As  he  stands  the  toe  of  his  right 
foot  is  everted,  and  the  heel  is  raised  about  2  inches  from  the  floor. 
There  is  a  dislocation  of  the  head  of  right  femur  upwards  and  back- 
wards; right  thigh  measures  17  inches  and  the  left  (torn  out)  in  circum- 
ference ;  right  knee  measures  16  inches,  and  the  left  15  inches  in  circum- 
ference. Says  right  knee  is  sore  and  tender.  It  is  swollen  and  puffy, 
he  walks  with  a  cane  and  crutch  ;  he  is  very  lame  and  badly  crippled. 
Says  right  leg  has  been  growing  shorter  than  the  other  for  the  past  7 
years,  slowly  for  the  first  4,  and  rapidly  during  the  last  3  years.  He  has 
doable  inguinal  hernia,  contracted,  he  says,  in  the  service ;  openings 
arc  moderately  large,  can  be  retained  by  truss.  Imp\x\afe  ^t  \i^^\\*^iaxw 
\>eseeii  BDil  felt  in  the  epigastriaiDy  aiiex  beat  is  iu  tAie  iiDci  s^u«^  \xxAsst 
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the  iiipple;  there  is  roaghness  with  the  first  sound.  We  believe  his 
disabilities  of  hip,  knee,  and  heart,  are  due  to  rheumatism,  and  be- 
cause of  these  disabilities  he  is  unable  to  perform  any  manual  labor 
whatever.  We  find  the  disability  as  above  described  to  entitle  him  to 
total  2d  Grade  rating." 

The  claim  was  rejected  by  your  office  April  29, 1804,  on  the  ground 
that  the  alleged  disability  existed  prior  to  enlistment  Upon  filing 
material  evidence,  the  claim  was,  during  August  1873,  investigated  by 
Special  Agent  McOalmont  and,  on  Sept.  2,  1878,  the  former  action  of 
rejection  was  adhered  to  on  the  ground  that  said  special  agent's  report 
corroborated  the  reconl. 

The  claimant,  continuing  to  file  additional  evidence  in  support  of  his 
claim,  on  April  25, 1884,  it  was  deemed  advisable  by  your  office  that  the 
claim  be  reexamined  under  the  new  system  and  upon  receipt  of  the 
reports  of  the  several  special  examiners,  the  claim  was,  Sept.  26, 1884, 
^'approved  for  rejection  on  reports  of  Special  Examiners,  and  there- 
cord.  The  adverse  record  is  corroborated  by  the  testimony  of  two 
physicians  and  by  other  evidence,  showing  existence  of  alleged  disabil- 
ity before  enlistment." 

From  this  adverse  action,  W.  G.  Ransom,  claimant's  attorney,  appeals 
to  the  Department  Oct.  20, 1884,  and  in  said  appeal  contends  as  follows, 
to  wit:  ^^The  ruling  of  the  Pension  Bureau,  as  it  appears  to  me,  is  di- 
rectly opposed  to  the  vast  preponderance  of  testimony,  as  elicited  both 
in  the  original  proofs  filed  with  the  Bureau,  as  well  as  that  elicited  by 
the  special  examination  of  the  case  recently  closed,  and  does  the  claim- 
ant, a  poor  decrepid  old  man,  the  grossest  injustice.  It  is  not  my  par- 
pose  at  this  time  to  present  the  facts  in  the  case  as  clearly  shown  by 
the  evidence  taken,  but  I  will  merely"  say  that  Bartow  was  twice  en- 
listed and  twice  discharged.  The  first  time  at  the  close  of  the  three 
months  service,  and  then  with  a  clean  bill  of  health.  A  few  weeks 
subsequently  he  was  again  enlisted,  and  mustered  for  the  three  years 
service,  and  after  nearly  two  years  service  was  discharged  on  account 
of  rheumatism  contracted  as  is  certified  by  the  surgeon  of  his  regiment, 
and  clearly  proven  by  the  cumulative  evidence  of  about  20  witnesses 
of  undoubted  veracity.  To  offset  this  is  the  discharge  given  Bartow 
by  the  Assistant  Surgeon  of  the  Regiment  who  never  saw  the  soldier 
until  nearly  two  years  subsequent  to  his  entry  into  the  service,  and, 
therefore,  could  not,  by  any  possiblity,  have  known  anything  of  his 
condition  previous  to  that  time.  There  is,  I  think,  some  little  evidence 
that  supports  the  claim  of  the  Asst.  Surgeon,  but  it  is  of  such  an  un- 
certain character  and  so  completely  outweighed  by  the  testimony  pre- 
sented by  the  claimant,  that  it  certainly  ought  not  to  determine  the 
rilling  in  the  case." 

The  evidence  filed  in  this  claim  shows  that  appellant  enlisted  Aprii 
20, 18G1,  to  serve  3  months  in  Co.  F,  9th  Regiment  Ind.  Vols,  and  was 
discharged  July  29, 18C1.    He  re-enWsted  for  tUree  years  August  31, 
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Ml  in  Co.  C,  35tli  Inrt.  Vols.,  and  served  until  the  26th  day  of  Marcli 
18G3;  i^hen  lie  was  discliarged  by  reason  of  Surgeon's  certificate  of  dis- 
ability alleging  <^  disability  resulting  from  old  age  and  being  lame  in 
one  legy  caused  by  an  injury  of  tbo  hip  joint  received  previous  to  enlist- 
ment." This  certificate  purports  to  have  been  made  and  signed  by  the 
Assistant  Surgeon  of  the  appellant's  regiment,  wlio,  according  to  the 
official  records  in  the  Adjutant  General's  Office,  was  first  commissioned 
by  Gov.  Morton  of  Indiana,  as  Ajssistant  Surgeon  of  said  Begt.  May  22, 
1862,  and  enrolled  same  day  at  Indianapolis,  Ind. 

It  appears  from  the  testimony  that  the  Assistant  Surgeon,  who  made 
and  filed  this  certificate  of  disability,  did  not  become  acquainted  with 
the  appellant  until  within  a  few  months  prior  to  March  1863,  while 
there  is  no  testimony  which  in  any  manner  tends  to  show  that  the  sol- 
dier ever  gave  any  information  to  the  Assistant  Surgeon  that  would 
cause  him  to  have  made  such  a  record  alleging  unsoundness  prior  to 
his  enlistment. 

It  is  shown  by  the  positive  evidence  given  by  the  commissioned  offi- 
cers of  Company  F.  9th  Ind.  Vols,  that  appellant  was  a  sound  able- 
bodied  man  and  free  from  lameness  and  rheumatism  during  his  term  of 
service  therein,  also  that  he  was  a  good  and  faithful  soldier  from  his 
enlistment  to  the  date  of  discharge.  The  testimony  of  the  Surgeon  of 
the  9th  Regiment  also  shows  appellant,  whom  he  knew  for  ten  years 
prior  to  1861,  was  free  from  lameness  or  rheumatism  up  to  the  time  he 
was  discharged  from  his  first  service. 

it  is  shown  by  the  sworn  testimony  given  by  the  Captain  and  Lieu- 
tenant, and  also  by  several  comrades  of  Co.  C.  3oth  Ind.  Vols,  that  ap- 
pellant was  a  sound  and  able  bodied  man  when  he  enlisted  and  con- 
tinned  to  enjoy  good  health  and  perform  all  his  duties  as  a  faithful 
soldier  up  to  about  the  time  of  the  march  from  Bardstown  to  Green 
Eiver,  Ky.  which  took  place  in  February  or  March  1862,  when,  from 
exposure,  he  became  sick  and  disabled  which  resulted  in  rheumatism. 

It  is  shown  by  the  sworn  statements  of  appellant's  family  physician, 
who  i>racticed  in  his  family  for  ten  years  prior  to  his  (appellant's)  first 
enlistment,  that  appellant  was  sound  and  healthy  and  clear  of  any 
rheumatism  up  to  his  entering  the  service  of  the  United  States,  in  1861. 
It  is  also  as  fully  and  positively  asserted  by  each  of  said  affiants  that 
the  soldier  has  been  disabled  and  lame  ever  since  his  final  discharge  in 
March  1863. 

Under  the  ex  parte  system  of  examining  pension  claims,  in  vogue  in 
yonr  office  some  years  ago,  a  special  agent  obtained  the  testimony  of 
two  physicians  and  that  of  several  neighbors  tending  to  show  claimant 
was  lame  and  disabled  prior  to  enlistment,  that  he  (appellant)  was  a 
niau  having  no  particular  business;  and  some  testified  they  thought  he 
Was  not  honest. 

The  positive  evidence  given  by  commissioned  officeia  ot  b^Wi  \,Vkfe 
companies  in  which  appellant  served  is  substanliaWy  cotTo\io\^\ftftL\y3 
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tbe  oatbB  of  severnl  of  tlio  soldier'n  comrades  aud  is  further  sostaioed 
by  tbo  muster  rolls  of  both  Kegimcuts  wbieb-sbow  appellaut  served  in  ; 
active  field  service  for  about  ten  monibs  before  be  eutered  auy  hospital  l 
to  be  treated  for  rheumatism  or  auy  other  dissibility.  I 

^^If  the  soldier  claimiug  peusiou,  or  ou  whose  aecouut  peusion  is  ' 
claimed,  shall  have  experienced  active  field  service  for  a  term  of  aix 
successive  uiouths,  without  haviog  been  treated  in  a  hospital  subse- 
quent to  his  enlistment,  he  shall  be  presumed  to  have  been  sound  at 
time  of  enlisting,  unless  the  nature  of  the  disease  on  aecountof  which 
peusion  is  claimed  is  such  that  it  cannot  be  attributed  to  bis  service.'^ 
(Ruling  No.  55.    Oct.  9, 188C.    New  Digest,  p.  4<i0.) 

The  certificate  of  disability  upon  which  airpellant  wa^  discharged 
stated,  ''That  he  was  rendered  incapable  of  performing  the  duties  of  a 
soldier  by  reason  of  old  age  and  being  lame  in  one  leg,  caused  by  aa 
injury  to  the  hip  joint,  that  he  received  previous  to  enlistment.'' 

"  No  reasonable  presumption,  jvdverso  to  the  claim,  can  be  derived 
from  the  fact  that  he  was  of  advanced  age  at  the  date  of  eulistmeDt 
If  the  Government  chose  to  accept  him  as  a  soldier,  notwithstanding 
his  age,  it  would  not  be  justified  in  taking  advantage  of  that  circam- 
stance  after  he  has  become  disabled  in  the  service,  in  considering  a 
claim  for  pension  for  such  disability."  (Willis  William,  No.  263,304, 
Teller  H.  M.  Secretary,  Nov.  17,  1883,  Vol.  11,  p.  62.  New  Digest 
pages  216  and  217.) 

In  this  case  ou  appeal  the  soldier  is  shown  to  have  twice  enlisted,  aud 
to  have  rendered  at  least  ten  months  of  faithful  military  service  before 
he  became  disabled  or  in  anywise  unfitted  to  perform  the  duties  of  a 
soldier;  hence,  in  this  case,  the  Government  would  certainly  not  be 
justified  in  taking  advantage  of  this  soldier's  age,  inasmuch  as  he  is 
shown  to  have  been  twice  presumably  duly  examined  between  tbe 
months  of  April  aud  August  1861,  both  inclusive,  and  accepted  as  suf- 
ficiently young  and  of  robust  health  to  perform  the  active  duties  of  a 
soldier. 

The  appellant,  having  filed  his  claim  so  early  after  discharge  i.  e. 
within  a  year  thereafter,  and  more  than  a  year  before  the  Civil  War 
ended,  it  may  reasonably  be  presumed  he  had  no  fear  or  suspicion  that 
evidence  could  be  filed  to  prove  his  alleged  disability  existed  prior  to 
enlistment.  If  he  had  any  personal  knowledge  such  a  fact  could  be 
shown,  he  would  have  been  very  apt  (as  is  frequently  found  to  be  the 
case  in  unmeritorious  claims)  to  defer  filing  his  claim  until  a  latter  day, 
when  such  fact  would  have  been  forgotten,  or  when  persons  acquainted 
with  such  knowledge  would  have  been  dead. 

It  is  a  just  and  reasonable  rule  of  the  Department  that  parole  testi- 
mony cannot  be  accepted  to  defeat  original  record  evidence,  unless 
fraud  or  mistake  is  alleged  or  shown  to  have  caused  the  making  of 
such  record,  but  as  uncontradicted  evidence  is  filed  in  this  case  which 
tends  to  show  that  the  Assistant  ^Autgeoia,  «i.\.  \Xi^  \AmA  ko  wrote  the  ad- 
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verse  record,  was  not  friendly  to  the  soldier;  the  positive  sworn  testi- 
mouy  of  his  commissioned  officers  and  comrades,  together  with  the  sworn 
testimony  of  his  neighbors  is,  in  this  case,  believed  to  be  sufficiently 
str«Dg  and  reliable  to  change  the  adverse  record,  especially  when  the 
same  i^coapled  with  the  record  showing  the  active  military  service  of 
the  appeHant  which  covered  from  April  18GI,  to  March  18G2,  except 
the  short  time  that  elapsed  from  his  first  dischnrge  to  his  re-enlist- 
ment. 

It  appears  that  when  this  case  was  before  the  Department  in  Decem- 
her  1885.  it  was  returned  to  your  office  with  approval  of  rejection  so  far 
as  it  related  to  the  charge  of  desertion,  but  with  instructions,  ''that 
if  the  charge  of  desertion  is  ever  removed  from  this  claimant's  record 
you  will  please  return  the  papers  in  the  case  to  the  Department  for  de- 
cision upon  the  matters  set  forth  in  the  appeal." 
The  technical  charge  of  desertion  that  existed  against  this  soldier 
'       was  promptly  removed  by  the  War  Department  as  soon  as  its  attention 
was  called  to  the  same,  so  that  his  record  as  a  soldier  now  stands  fair 
and  nnsnllied  as  it  undoubtedly  should. 
t        After  the  last  rejection  of  this  claim  by  your  office,  a  Bill  was  iutro- 
\     (iQced  in  the  House  of  Representatives  granting  appellant  a  pension  on 
accx>unt  of  the  alleged  rheumatism,  and  ou  Feb.  20, 1880,  Mr.  Hostet- 
ler,  from  the  Committee  on  Invalid  Pensions,  reported  that  they  had 
carefolly  examined  the  same  and  recommended  its  passage.    But  owing 
i      to  the  charge  of  desertion  then  existing  against  the  soldier  he  was  not 
^     legally  entitled  to  receive  a  pension  under  the  general  law  or  any  Spe- 

^cial  Act  of  Congress  until  such  charge  of  desertion  wiis  first  removed  or 
cancelled.  He  therefore  failed  in  obtaining  relief  from  Congress,  and 
comes  again  seeking  relief  under  the  provisions  of  the  general  law. 

This  is  one  of  those  cases  that  has  conflicting  testimony,  but  in  weigh- 
iog  the  same  carefully  it  is  found  that  the  weight  of  disinterested  testi- 
mony is  found  to  be  in  favor  of  claimant's  right  to  pension  by  the  re- 
ports of  special  examiners  who  have  carefully  examined  most  of  the 
witnesses.  Special  Examiner  John  Still  well,  in  his  report  bf  May  17, 
1884,  says,  ^^  that  he  is  of  the  opinion  that  the  disability  was  incurred 
I  in  the  service  and  line  of  duty."  Special  Examiner  E.  B.  McOetrick  in 
his  report  of  August  11, 1884,  says,  ^^  that  he  is  of  the  opinion  that  the 
preponderance  of  evidence  is  greatly  on  the  side  of  claimant's  sound- 
ness at  enlistment,  and  there  is  merit  in  the  claim." 

Thus  it  will  be  seen  that  the  appellant's  case  has  been  tested  by  com- 
petent and  careful  examiners,  and  a  majority  of  such  examinations  re- 
salted  in  showing  that  the  claim,  in  its  general  bearings,  was  found  to  be 
JQftt  and  meritorious. 

Therefore,  in  view  of  the  whole  history  of  this  case,  and  desiring  to 
meet  out  equal  and  exact  justice  to  all  worthy  claimants,  and  inasmuch 
as  the  record  proves  the  soldier  was  treated  for  rheumatA^m  \\i\vq^\|\\»\ 
whDe  jn  the  service,  after  having  first  served  iu  active  ft^\3L  ^^t\\a^  ^^ 
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long  a  time  before  becoming  disabled,  and  as  the  weight  of  reliable  tes- 
timony proves  appellant  has  been  disabled  by  reason  of  rheamatism 
ever  since  his  discharge  in  March  18G3,  and  each  of  the  certificates  filed 
by  examining  sargeons  shows  that  he  is  disabled  in  a  i>ensionable  degree 
by  reason  of  rheumatism,  the  Department  believes  the  ends  of  jostice 
will  be  best  served  by  giving  to  this  soldier  the  benefit  of  any  doabt  that 
may  seem  to  be  against  him,  yon  will  therefore  place  this  appellant/s 
name  on  the  Pension  Boll,  and  issue  to  him  a  pension  certificate,  rating 
his  pension  in  accordance  with  the  degree  of  disability  caused  by  reason 
of  rheumatism  which  has  existed  from  time  to  time  since  discharge  ia 
March  1863. 


widow* s  claim-ideate  cause. 
Mary  O.  Hall. 

Where  soldier,  who  was  pensioned  for  guusbot  wound  of  right  shonlder,  dies  of  blood- 
poisoninf:,  heart  disease  and  dropsy — which  the  Medical  Referee  says  were  not 
scquelce  of  said  wound — 
Held,  not  medically  established. 

Assistant  Secretary  Haiokins  to  the  Commissioner  of  PensionSy  June  8, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  office  re- 
port of  the  6th  inst,  in  re  claim  No.  293,201,  of  Mary  O.  Hall,  widow 
of  Augustus  J.  Hall,  late  Sergeant  Co.  D,  12th  Me.  Vols. 

Soldier  enlisted  Nov.  1, 1861,  and  was  discharged  Dec.  7,.  1864.  He 
filed  his  claim  for  pension  April  10, 1865,  alleging  that,  at  the  battle  of 
Winchester,  Ya.,  Sept.  19, 1864,  he  was  wounded  in  the  right  arm  near 
the  shonlder,  ^^  and  that  the  ball  still  remains  in  his  arm." 

He  was  pensioned  Oct.  15, 1880,  at  $3,  per  month  from  Dec.  8, 1864, 
which  rate  he  was  receiving  at  the  date  of  his  death,  January  16, 1882. 

His  widow  filed  her  claim  May  8, 1882,  alleging  that  he  died,  as  afore^ 
said,  by  reason  <^  of  gunshot  wound  and  disease  contracted  in  the  17.  S. 
Service.'^ 

On  Oct.  29, 1884,  the  Medical  Eeferee  gave  the  following  opinion  in 
the  premises:  *^  Soldier's  death  in  no  way  due  to  gunshot  wound.'* 

On  Dec.  8, 1885,  the  claim  was  again  referred  to  the  Medical  Beferee, 
who,  on  Dec.  15, 1885,  gave  the  following  opinion :  "  The  theory  or  hy- 
pothesis that  disease  of  the  heart,  dropsy  &c,  &c.,  were  due  to  the 
slight  wound  of  shoulder  is  absurd,  and  there  is  no  reliable  evidence  in 
the  case  to  connect  the  death  cause,  whatever  that  may  have  been,  with 
the  service.  The  medical  examinations  in  1870, 1879,  and  1880,  indi- 
cated a  healthy  condition  of  the  body  generally,  and  a  sound  condition 
of  the  right  arm,  except  as  to  the  slight  scar.  True  pathology  cannot  he 
divorced  from  common  sense.    The  claim  cannot  (I  believe)  be  medically 
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Thereupon  the  claim  was  rejected  Dec.  18, 1885,  on  the  groand :  *^  Oanse 

of  soldier's  death  not  the  result  of  his  service."    Wherefore  claimant 

appealed,  protesting  that  the  evidence  shows  treatment  of  the  soldier 

l>y  Dr.  Bartlett,  for  abscess  on  right  hand  after  his  discharge ;  which 

abscess  was  <^  caused  by  blood-poisoning  by  the  ball  that  hit  him  on  the 

Tight  shoulder  (and)  was  not  extracted,  bat  settled  low  in  the  right  side," 

&c.,  &c. 

Examining  Surgeon  Sevory  reported  that  the  decedent  was  ^^  wounded 
in  the  shoalder  anterior  edge  of  deltoid  near  insertion  into  humerus; 
no  wound  of  exit ;  ball  either  did  not  enter  far,  or  it  is  probably  re- 
tained," &c. 

Dr.  D.  S.  Stevens  testified  ho  attended  the  soldier  and  that  he  came 
to  his  death  by  gunshot  wound  in  the  shoulder  and  exposure  in  the 
service. 

Dr.  S.  F.  Grooker  testified  he  was  not  quite  sure  whether  the  ab- 
scess was  caused  by  the  said  gunshot  wound  or  by  malarial  poison, 
bat  probably  by  the  latter  cause ;  that  the  immediate  cause  of  his  death 
was  the  effects  of  malarial  poisoning  with  which  his  system  became im 
pregnated  while  in  the  service ;  that  he  lanced  said  abscesses ;  that  he 
was  laboring  under  great  dyspnoea,  dropsy  and  heart  affection ;  that 
after  a  careful  consideration  of  all  the  circumstances,  it  was  his  profes- 
sional opinion  the  heart  disease  was  caused  by  blood-poisoning,  the 
dropsy  by  heart  disease,  and  the  dyspnoea  by  the  dropsy  resulting  in 
the  death  of  the  patient  by  interfering  with  a  proper  arterialization  of 
blood.  ^^As  it  is  a  well  known  fact  that  blood  poison  sometimes  causes 
beart  disease,  and  as  said  soldier  received  a  severe  wound  while  in  the 
V.  S.  service,  I  am  thus  led  to  the  conclusion  that  the  wound  was  the 
primary  cause  of  his  death." 

Dr.  S.  P.  Bartlett  testified  January  26, 1884,  that  he  bad  practiced 
medicine  since  1845;  that  he  knew  the  soldier  and,  in  the  winter  and 
spring  of  18G5 ,  treated  him  for  abscess  of  shoulder  joint  and  for  blood- 
poison.  ^^I  was  his  family  physician  from  1845  to  1877;  do  not  think 
he  was  ever  well  after  leaving  the  army.  I  treated  him  for  blood-poison, 
abscess  and  tumors  from  1865,  soon  after  his  discharge  and  return  from 
the  army,  to  1877.  .  .  .  The  tumors  were  glandular  and  grew  from 
enlarged  glands ;  some  of  them  had  to  be  removed  by  surgical  opera- 
tions; saw  him  frequently  .  .  and  know  that  he  never  got  well ; 
bnt  that  the  tumors,  blood  poison  and  abscess  troubled  him  to  the  end 
of  his  days ;  that  it  grew  worse,  and  finally  dropsy  set  in  and  closed 
tbe  scene ;  .  •  .  and  I  have  no  doubt  but  what  his  last  sickness  and 
death  was  caused  by  the  same  effect,  viz:  blood- poison  from  the  gun- 
shot wound  received  in  the  army.'^ 

Dr.  E.  S.  Johnson  testified  that  he  attended  soldier  in  his  last  sick- 
ness, and  considered  the  death  cause  "brought  on  him  by  blood  poison, 
malarial  contagion,  and  exposure  of  army  life ;  and  that  I  fov\Tv<l  bivci  %\x^- 
ferinjr  from  several  troablea  which  could  be  traced  baok  to  XAQo^^Vej^ii^ 
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ing,  caased  by  a  wound  received  iu  tbe  arm  while  in  the  service,  which 
was  the  direct  cause  of  his  death."    Six  lay  eye-witnesses  of  decedent's 
condition  corroborated  the  foregoing  expert  testimony  teaching  the 
same.    Bat,  it  will  bo  observed,  that  the  Medical  Beferee  has  given  two 
opinions  in  the  premises  and  regards  the  theory  or  hypothesis  that  the 
death-cause  was  attributable  to  the  soldier's  service  as  absurd.    Henee 
the  Department  is  convinced,  in  the  light  of  this  official  medical  learn- 
ing contained  in  said  opinidns  of  the  Medical  Beferee,  that  the  soldier's 
death  was  not  caused  by  reason  of  the  aforesaid  gunshot  wound  for 
which  he  had  been  pensioned. 
The  rejection  in  question  is  therefore  affirmed  ^ 


PROOF, 

William  H.  H.  Stone. 

Prior  soundness  being  established  and  certificate  of  discharge  for  disabihty— with 

other  strong  evidence  going  to  show  the  iucnrreuce  of  the  disability  alleged— 
Iltldy  Claim  established. 

ABiistani  Secretary  Hawkins  to  the  Commissioner  of  PensionSy  June  23, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  rei)ort  ot 
June,  1886,  upon  the  appeal  of  William  H.  H.  Stone  late  of  Co.  G.  79tli 
Eegt.  Inf.  and  also  of  Co.  E.  11th  Regt.  Ohio  Cavalry  Vol.,  from  the  ac- 
tion of  your  office  rejecting  his  claim  for  pension,  filed  June  1, 1887. 

The  records  of  the  Adjutant  General's  office  show  that  the  claimant 
enlisted  as  a  private  August  23, 18G2,  at  Camp  Denison,  Ohio,  in  Co.  6. 
79th  Eegt.  to  serve  3  years ;  Cot.  31st  1862  he  is  reported  sent  to  hos- 
pital at  Camp  Denison  Sept.  15, 1862.  Discharged  at  Cincinnati,  Ohio, 
Oct.  23, 1862,  for  disability. 

The  same  records  show  that  claimant  enlisted  June  20, 1863,  at  Cin- 
cinnati, Ohio,  in  Co.  E.  11th  Kegt.  Ohio  Cavalry,  to  serve  three  years; 
that  he  was  discharged  March  9, 1865  at  Leavenworth,  Kansas,  by  order 
of  General  Pope,  for  disability. 

In  claimant's  original  declaration,  bearing  date  May  26,  1877,  he  al- 
leges, as  follows,  viz :  Age  is  40  years,  ....  that  he  is  the  iden- 
tical William  H.  H.  Stone  who  was  a  private  of  Co.  G.  79th  Regt.  of 
Ohio  Infantry  Vols,  in  the  war  of  1861,  ....  that  ho  volunteered 
at  Sabina,  Ohio,  on  or  about  the  5th  day  of  August  1862,  for  the  term 
of  three  years  and  wrts  honorably  discharged  at  Camp  Denison,  Ohio, 
on  or  about  the  23d  day  of  Oct.  1862,  by  reason  of  Surgeon's  certificate 
of  disability ;  that  lie  served  in  the  11th  Eegiment  of  Ohio  Cavalry  Vols, 
from  June  20, 1863  until  March  19, 1865.  That  while  in  service  and  line 
of  duty  near  Newport^  Ky.— about  the  ItU  Aa^  of  September  1862,  he 
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contracted  asthma  and  beart  disease,  by  reason  of  hard  marching  and 
exposure  incident  to  the  service,  and  was  treated  in  Gamp  Denison 
Hospital  about  six  weeks  and  at  Fort  Leavenworth  Post  Hospital  dur- 
ing Febmary  and  March  1865. 

The  records  of  the  Surgeon  General's  office  show  that  claimant  en- 
tered GeuL  Hospital  Gamp  Denison,  Ohio,  Oct.  3,  18G2,  with  intermit- 
tent fever  and  was  discharged  the  service  Oct.  21, 1862,  by  reason  of 
epilepsy;  also  that  when  a  private  iu  the  11th  Ohio  Gavalry  he  entered 
the  same  hospital  at  Gsimp  Denison,  July  31, 1863,  with  abscess  on  back 
ami  returned  to  duty  Oct.  22,  1863.  He  entered  Post  Hospital  at 
Leavenworth,  Kansas,  July  21,  1864,  diagnosis  is  not  stated;  trans- 
ferred Feb.  23, 1865,  re-admitted  Feb.  24,  1865,  with  heart  disease  and 
discharged  from  service  March  19,  1865,  by  reason  of  general  debility 
and  heart  disease. 

The  claim  was  placed  in  the  hands  of  a  special  examiner  to  determine 
the  question  of  prior  soundness  and,  upon  receipt  of  his  report,  the 
claim  was  rejected  March  18, 1882,  on  the  ground  that  the  alleged  dis- 
eases, asthma  and  heart  disease,  existed  prior  to  enlistment. 

An  appeal  for  reconsideration  was  filed  in  your  office  May  27,  1882, 
after  which  the  case  was  again  referred  to  Special  Examination  Division 
to  determine  the  question  of  prior  soundness.  The  case  was  again 
examined  and,  upon  receipt  of  tbe  report,  the  former  action  of  rejec- 
tion wjis  adhered  to  on  the  ground  that  the  evidence  obtained  by  re- 
examination of  the  case  does  not  warrant  a  change. 

From  this  adverse  decision  claimant's  attorneys  ap[)ealed  May  27, 
1885,  and  in  said  ajipeal  they  state,  among  other  tilings,  'Hhat  the 
claimant  went  into  the  service  well  and  sound  May  5,  1862,  a  month 
later,  in  consequence  of  a  forced  march  in  the  hot  sun  and  later  in  a 
heavy  rain,  he  contracted  asthma  anil  heart  disease,  a  month  later  the 

man  was  disabled'^ and  contends  "that  the 

severity  of  the  march  was  such  it  was  more  likely  to  have  produced  the 
results  alleged  than  if  the  man  had  had  four  months  instead  of  four 
weeks  seasoning,  and  that  in  the  absence  of  affirmative  proof  to  the 
contrarj',  the  officers  of  the  government,  who  enlisted  and  mustered 
this  man,  did  their  duty." 

The  history  of  this  claim  shows  that  claimant  enlisted  as  a  private 
Aug.  23,  1862  in  Co.  G.  79th  Ohio  Vols,  to  serve  three  years ;  that  about 
four  weeks  thereafter,  and  while  on  a  forced  march  in  Kentucky,  he  be- 
came sick  and  disabled  by  reason  of  over  exertion,  was  sent  to  hospital 
and,  on  October  23,  1SG2,  was  discharged  from  service  by  reason  of 
epilepsy  caused  by  exposure  while  in  service. 

On  June  20,  1863  he  again  enlisted  as  a  private  in  Co.  E.  11th  Regt. 
Ohio  Cavalry  Vols,  to  serve  three  years,  and  in  about  i^va  weeks  there- 
after he  became  sick  and  was  sent  to  Camp  Hospitiil  where  he  remained 
till  October  23, 1863,  when  he  returned  to  duty.    July  21,  1864  he 
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again  became  unfit  for  duty,  was  sent  to  Hospital  and  treated  for  heart 
disease  and  was  finally  discharged  by  reason  of  said  disability. 

Your  office  rejected  this  claim  on  the  gronnd  that  the  alleged  diseases 
(asthma  and  heart  disease)  existed  prior  to  enlistment,  as  shown  by 
special  examination. 

It  is  true  a  few  witnesses,  with  whom  claimant  boarded  and  lodged 
while  he  taught  school,  testified  before  a  Special  Examiner  that  he 
(claimant)  was  in  the  habit  of  keeping  his  bed  room  window  raised  in 
winter;  another  testified  *Hhat  one  morning  as  early  as  five  o'clock  she 
found  him  up  and  that  he  said  ho  had  been  sitting  up  since  three  o'clock 
as  he  could  not  sleep;  owing  to  a  smothering  sensation  he  could  not  lie 
in  bed." 

A  fair  preponderance  of  reliable  evidence  filed  in  the  case  proves  that, 
while  the  claimant  was  not  a  very  strong  or  robust  man  prior  to  enter- 
ing the  army  in  1862,  yet  he  was  posscsse<l  of  fair  sound  health  and  his 
occupation  was  that  of  a  school  teacher  in  the  vicinity  where  he  resided. 
A  brother-in-law  of  the  claimant,  who  is  a  man  of  undoubted  integrity 
and  a  minister  of  the  gospel,  testified  before  the  Special  Examiner  and, 
among  other  things,  stated,  '^hc  knew  claimant  for  ten  years  prior  to 
his  enlistment;  that  when  not  engaged  in  teaching,  or  other  occupation, 
he  made  my  house  his  home  and  I  never  heard  him  complain  of  asthma 
or  heart  disease  before  his  enlistment,  and  never  heard  of  their  exist- 
ence. I  cannot  see  how  such  disease  or  trouble  could  have  existed  with- 
out my  knowing  it." 

The  testimony  given  by  the  witness  Darbyshire  is  not  considered 
sufficiently  substantiated  so  as  to  be  accepted  to  defeat  both  the  record 
and  parol  testimony  in  the  case  favorable  to  the  soldier.  It  may  be 
possible  that,  after  his  first  discharge  and  prior  to  his  re  enlistment  cov- 
ering a  period  of  about  eight  months,  during  a  part  of  which  he  taught 
school,  he  may  have  been  afflicted  more  or  less  in  the  manner  described 
by  some  of  the  witnesses;  this  seems  possible,  and  very  probable — es- 
pecially when  it  is  remembered  that,  from  the  date  of  claimant's  first 
discharge  to  the  date  the  witnesses  testified  adversely  before  the  Special 
Examiner,  a  period  of  about  nineteen  years  had  elapsed.  There  was 
nothing  to  cause  the  witnesses  to  be  so  sure  of  the  exact  year  in  which 
the  soldier  was  so  afflicted,  except  in  the  case  of  the  witness  Darby- 
shire, and  he  may  have  been  actuated  by  some  little  pique  against  the 
soldier,  as  may  be  reasonably  presumed  from  his  testimony. 

When  the  claimant  was  first  discharged  (Oct.  23, 1862)  it  was  based 
upon  a  certificate  of  disability  written  by  Doctor  John  T.  Carpenter, 
Surgeon  U.  S.  Vols,  who  was  at  the  time  Medical  Director  of  the  Hos- 
pital at  Gamp  Denison,  Ohio.  In  this  certificate  the  Surgeon  alleged, 
among  other  things,  as  follows,  viz :  ^^  During  the  past  two  months  said 
soldier  has  been  unfit  for  duty  60  days.  The  history  is  given  by  his 
family  physician  who  states  that  he  never  had  suffered  from  epilepsy 
previoaa  to  entering  the  service.    1  cettVt^  l\i^v^  ^^t^fully  examined 
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the  said  Wm.  H.  H.  Stone,  of  Captain  Spencer's  Company,  and  find  bim 
iiicapable  of  performing  the  duties  of  a  soldier  because  of  epilepsy  caused 
hy  exposare  while  in  the  service." 

In  an  answom  statement  made  by  claimant  to  a  Special  Examiner 
Dec.  28, 1881,  he  said  'Mie  never  suffered  from  epilepsy  or  any  other 
disease;  that  he  knew  the  certificate  of  disability  said  epilepsy,  which 
he  knew  was  wrong  at  the  time ;  but  felt  he  had  no  business  to  say  any- 
tiling  about  it;  the  only  spasm  he  had  came  from  heart  trouble  in  the 
service;  that  he  was  never  sick  before  enlistment." 

The  subsequent  enlistment  and  hospital  record  of  claimant  tends  to 
bear  him  out  in  the  truth  of  his  statement  to  the  Special  Examiner,  as 
tbere  is  no  evidence,  either  record  or  parol,  that  shows  he  was  troubled 
with  epilepsy  from  date  of  first  discharge  to  the  time  he  re-enlisted, 
and  ic  does  not  appear  that  he  was  subject  to  epilepsy  during  the  time 
of  his  second  enlistment,  while  it  is  shown  by  the  record  of  the  Surgeon 
General's  Office  he  was  disabled  by  heart  disease,  treated  in  hospital 
and  discharged  from  the  service  by  reason  thereof. 

The  principle  laid  down  by  the  Department  in  its  decision  in  the 
claim  of  Isaac  Williamson,  among  other  things  held,  ''The  written  en- 
tries and  statements  of  a  public  officer  in  the  discharge  of  his  official 
doty  are  attended  with  the  legal  presumption  that  his  duty  therein  was 
properly  performed.'^ 

See  Decisions  relating  to  Pensions,  Yol.  1,  page  7. 

Under  the  foregoing  ruling  it  is  presumed  that  the  Medical  Director, 
at  the  time  he  wrote  and  signed  the  foregoing  certificate  of  disability, 
bad  good  reasons  to  believe  and  did  actually  believe  the  statement  made 
by  claimant's  family  physician  was  true,  and  that  such  belief  was  well 
founded,  and  in  harmony  with  said  medical  officers  own  professional 
jadgment — ^based  upon  the  whole  subject  matter  within  his  knowledge, 
and  of  which,  by  his  official  oath,  he  was  bound  to  diagnose  properly  both 
in  justice  to  the  soldier  and  the  government. 

The  claimant's  Captain,  E.  A.  Spencer,  testified  before  a  Special  Ex- 
aminer that,  so  far  as  he  could  see,  claimant  was  in  good  health  when 
be  entered  the  service  and  passed  the  examining  surgeon  and  continued 
Iq  comparatively  good  health  until  he  broke  down  on  the  march  through 
Kentucky  in  Sept.  1862.  The  Captain  has  been  fairly  corroborated  by 
tbe  oaths  of  several  reliable  comrades. 

It  is  conceded  by  all  the  witnesses  who  testified  before  the  Special 
Examiner  that  claimant  has  been  in  unsound  health  ever  since  his  dis- 
cbarge in  1865,  and,  from  the  past  action  of  your  office,  it  would  seem 
tbat  such  condition  of  the  soldier  has  been  admitted  for  the  reason  that 
he  was  examined  but  once  by  an  examining  surgeon,  which  examination 
took  place  at  Washington,  Ohio,  June  14, 1879,  and  in  the  report  sub- 
sequently filed  by  the  Examining  Surgeon  he  certified  he  found  the 
claimant  was  then  disabled  ^  by  reason  of  asthma,  and  ^  by  teasoiv  oC 
beartdisease.  Hepronoanced  the  disabilities  permalieIitaTi^IiO\>e;^^SL^y^ 
if  bad  bMtB.    Two  years  and  nine  months  elapsed  ftom  \k^  ^"d^j^  ^"^ 
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this  exaniinatiou  beforo  the  claim  was  rejected,  and  it  further  appears 
that)  since  the  claim  was  reopened  for  n^consideratiou,  there  was  do 
other  medical  examination  of  the  soldier  ordered. 

The  testimony  of  three  reputable  physicians  shows  claimant  was 
treated  by  them  in  1866, 1S69  and  1871,  respectively,  when  he  was  in 
ill  health  and  especially  disabled  by  reason  of  asthma. 

After  a  full  examination  of  this  claim  by  the  Department  it  was 
deemed  proper  to  submit  the  case  to  the  Medical  Referee  for  his  opin- 
ion as  to  whether,  from  a  medical  standpoint,  the  medical  evidence  filed 
entitled  the  claimant  to  a  pension. 

On  June  15, 1887,  the  learned  A  ssistaut  Medical  Referee,  Dr.  Barton, 
furnished  the  following  opinion,  viz:  ^^From  a  medical  standpoint  the 
soldier  is  shown  to  be  entitled  to  pension  for  disease  of  heart  and 
asthma.  The  ^Certificate  of  disability,'  on  which  he  was  discharged  the 
service,  shows  the  disability  to  be  ^  epilepsy.'  This,  taken  together  with 
other  medical  evidence,  shows  a  pathological  relation  to  cause  alleged  by 
soldier  and  the  disability  for  which  he  was  discharged  as  due  to  service. 

*^  Tbe  abnormal  condition  of  heart,  producing  capillary  embolism  or 
thrombosis,  no  doubt  after  exertions  incident  to  the  active  service  of 
the  soldier,  produced  the  mental  disturbances  or  temporary  loss  of  con- 
sciousness probably  miscalled  ^  epilepsy.' 

^^The  degeneration  of  the  cerebral  nutrition  in  consequence  of  the 
imperfect  blood  supply  by  reason  of  the  alleged  disease  of  heart  was,  iu 
my  opinion,  the  same  disability  (^one  and  the  same')  which  the  certificate 
of  disability  shows  to  have  been  contracted  or  'caused  by  exposure 
while  iu  the  service.'  And  if  legally  accepted  as  true,  we  think  the 
soldier  entitled  to  pension." 

The  soldier  has  fairly  proved  by  a  preponderance  of  reliable  evidence 
given  by  neighbors,  his  captain  and  co  mrades  respectively,  that  he  was 
of  sound  health  when  he  first  enlisted ;  the  records  of  the  War  Depart- 
ment and  testimony  of  his  captain  and  comrades  prove  he  contracted 
disability  in  the  service  and  line  of  duty  and  there  is  nothing  in  the  case 
to  indicate  that  his  disabilities  were  aggrav-ated,  in  any  manner,  by  in- 
temperance or  other  bad  habits  while  in  the  army  or  out  of  it. 

"A  preponderance  of  evidence  in  claimant's  favor,  added  to  the  Med- 
ical Ecferee's  opinion,  which  sustains  the  claim,  is  sufficient  to  estabUsh 
it."  (See  claim  of  James  Dean,  decided  April  22, 1887,  Decisions  relat- 
ing to  Pensions,  Vol.  1,  page  90.) 

Inasmuch  as  the  weight  of  affirmative  evidence  has  established  the 
origin  of  heart  disease  and  asthma  iu  the  service  and  line  of  duty,  and 
its  continuance  since  discharge,  and  as  the  U.  S.  Examining  Surgeon 
rated  claimant  for  each  of  said  diseases,  and  ns  the  opinion  of  the  high- 
est medical  authority  in  the  Department  s  bows  claimant  to  be  justly 
entitled  (from  a  medical  standpoint)  to  a  pension,  the  Department  di- 
rects you  to  place  claimant's  name  on  the  pension  roll,  rating  him  in  ac- 
eordanee  with  the  degree  of  his  dmVvWVy  a^  «\io^\i  Xfs  ^xlst  from  time 
to  time  since  date  of  discharge. 
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bounty  land  claim— act  of  march  3,  1855. 

Maetin  Tubbs. 

To  entitle  a  claimant  to  boanty  land  after  1790  and  prior  to  March  3, 1855,  the  serv- 
ice of  claimant  must  have  been  rendered  at  the  aeat  of  war. 

Amstani  Secretary  Hawkins  to  tlie  Commissioner  of  PcMions^  July  2^ 

1887. 

Herewith  are  Tetnrned  the  papers  in  the  claiiiiy  'So.  335,  537,  of  Mar- 
tin Tabbs,  for  Boanty  Land  under  the  Act  of  March  3, 1855. 

On  the  1st  of  April,  1882,  said  Martin  Tubbs  filed  an  application  for 
boanty  land  in  which  he  al  leged  that  at  St.  Lonis  Mo.,  on  or  about  the 
28th  of  November,  1846,  he  engaged  as  a  teamster  for  six  months  and 
was  discharged  at  Jefferson  Barracks  on  the  28th  of  May,  1847  ;  that 
he  remained  at  Jefferson  Barracks  daring  the  whole  term  of  his  serv- 
ice. 

The  claim  was  rejected  by  your  office  on  the  gronnd  that  the  appli- 
cant did  not  serve  in  the  war  with  Mexico,  his  service  having  been  ren- 
dered at  a  distance  from  the  seat  of  war. 

From  this  action  an  appeal  is  taken. 

The  law  under  which  this  claim  is  made  was  enacted  in  the  1st  sec- 
tion of  the  Act  of  March  3, 1855.  It  is  now  contained  in  Section  2425 
of  the  Eevised  Statntes.  It  includes,  among  its  beneficiaries,  wagon 
masters  and  teamsters  who  rendered  service,  under  the  conditions  stated 
in  the  act,  in  any  of  the  wars  in  which  the  United  States  were  engaged 
after  1790,  and  prior  to  the  3rd  of  March,  1855.  It  has  been  held  by 
this  Department  that  the  service  of  such  persons,  to  entitle  them  to 
bounty  land,  must  have  been  rendered  at  the  seat  of  war. 

On  the  8th  of  April,  1858,  the  Secretary  of  the  Interior  on  appeal 
from  the  decision  of  the  Commissioner  of  Pensions,  considered  the  case 
of  a  teamster  who  served  during  the  period  of  the  war  with  Mexico,  on 
the  route  to  military  posts  in  Oregon.  The  Secretary  affirmed  the  de- 
cision of  the  Commissioner  rejecting  the  claim  for  bounty  land  on  the 
jH^nnd  that  the  applicant  ^^  was  not  actually  or  constructively  at  the 
seat  of  war."  It  does  not  appear  that  any  other  construction  of  the 
law  was  ever  authorized  by  this  Dex)artment.  It  may  be,  as  alleged, 
that  the  claims  of  teamsters  who  were  not  at  the  seat  of  war  have  been 
allowed  by  the  Pension  Office.  If  so,  neither  the  Pension  Office  or  this 
Department  is  bound  by  such  action. 

It  is  believed  that  the  principle  set  forth  in  the  decision  referred  to 
is  correct  and  should  be  adhered  to. 

Year  decision  in  the  case  is  affirmed. 
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PRACTICE-'APPEALS^RES  ADJUDICATJ. 

MoBGAN  Gordon. 

Roi>cated  appeals  of  the  same  claim,  based  upon  the  same  or  merely  jcnmnlativo  eyi- 
dence,  which  docs  not  affect  the  vital  status  of  the  claim,  will  not  be  coosid- 
orod. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  April  29, 

1887. 

Herewith  are  retarned  the  papers  in  the  appeal  of  Mor^raii  Gordon, 
late  a  private  of  Co.  G,  124th  Pa.  Vols.,  Claim  No.  6267 

The  basis  of  this  claim  filed  Dec.  18, 1862,  is  dislocation  of  left  knee, 
alleged  to  have  been  incurred  in  the  service  and  line  of  duty  near  Fort 
Blenker,  Va.,  about  Oct  10, 1862. 

Claimant,  in  an  affi  davit  filed  Feb.  14, 1866,  alleges  that  said  injury 
was  incurred  on  Aug.  2  9, 1862,  while  he  was  on  special  detail  duty  at 
Fort  Blenker;  that  he  was  not  in  the  hospital  but  laid  around  camp 
until  discharged. 

In  affidavit  filed  Feb.  5, 1880,  claimant  alleges  that  his  injury  to  knee 
was  incurred  about  Sept.  1, 1862,  and  he  was  treated  for  it  by  the  Beg- 
imental  Surgeon. 

The  records  of  the  War  Department  show  that  claimant  enlisted  July 
23, 1882  as  a  private  in  Co.  G,  124th,  Pa.  Vols. ;  enroll  from  enlistment 
to  Oct.  31, 1862.     Present,  Nov.  and  Dec.    Discharged  Dec.  10, 1862. 

He  was  discharged  Dec.  9, 1862  on  Surgeon's  Certificate  of  Disability. 

Kegt.  and  Co.  were  stationed,  Sept.  30, 1862,  at  Sandy  Hook,  Va.,and 
Oct.  10, 1862  near  Harper's  Ferry,  Va.     No  evidence  of  alleged  injury. 

The  Certificate  of  Disability  up  on  which  claimant  was  discharged 
Dec.  9, 1862,  contains  the  following  statement  of  Edward  F.  James,  Cap- 
tain commanding  the  company  : 

"In  my  judgment,  the  said  private,  Morgan  Gordon,  came  into  the 
Uuite<l  States  service  with  full  knowledge  that  he  was  incapable  of  per- 
forming military  duty,  and  that  his  motive  was  to  procure  the  county 
bounty  ($50.)  and  the  bounty  offered  by  the  Government,  and  procure 
an  early  discharge ;  he  has  been  entirely  useless  to  the  service." 

Also  the  following  statement  by  Dr.  Chas.  W.  Houghton,  Surgeon  of 
claimant's  Begiment: 

*'  I  certify  that  I  have  carefully  examined  the  said  Morgan  Gordon,  of 
Capt.  Edward  P.  James'  company,  and  find  him  incapable  of  perform- 
ing the  duties  of  a  soldier  because  of  relaxation  of  the  ligaments  of  the 
knee  joint  producing  frequent  and  unavoidable  disslocations.  He  al- 
leges that  he  is  subject  to  violent  attacks  of  rheumatism.  It  is  my  opin- 
ion that  he  will  never  be  able  to  perform  military  duty.  I  have  reason 
to  believe  it  existed  prior  to  enlistment.  He  is  utterly  worthless  as  a 
soldier,^ 
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It  appears  that  this  claim  was  rejected  by  yoar  office  Nov.  24, 1863. 
Sabseqnently,  upon  filiug  additional  testimony,  the  claim  was  recon- 
sidered by  yonr  office  and  tbe  former  action  of  rejection  adhered  to. 
This  rejection  was,  on  appeal,  sustained  by  the  Department  Jan.  4, 
1882. 

The  claim  was  reopened  and,  after  a  special  examination,  rejected 
Miiy  7, 1884,  upon  the  ground  that  '^some  of  the  evidence  corroborates 
tbe  record  showing  existence  of  alleged  disability  prior  to  enlistment, 
and  the  favorable  evidence  is  not  sufficient  to  controvert  the  adverse  * 
record."  This  action  was,  on  a  second  appeal,  affirmed  by  the  Depart- 
ment Jan.  27, 1885. 

The  claimant  again  filed  additional  testimony  and,  upon  considera- 
tion of  the  same,  your  office,  on  March  24, 1886,  declined  to  reopen  the 
cUum,  from  which  action  the  third  appeal  to  the  Department  was  made 
Hay  6,  1886,  and  pending  said  appeal  the  papers  in  the  claim  were 
Galled  for  by  the  House  and  Senate  Committees  on  Invalid  Pensions, 
and  returned  to  your  office  by  the  latter  committee,  March  7, 1887,  with- 
out any  favorable  action  having  been  taken  in  the  premises.  The  claim 
is  now  before  the  Department  on  the  appeal  of  May  6, 1886. 

This  claim  was  considered  by  the  Department  on  appeal  January  4, 
1883,  when  the  action  of  your  office  rejecting  it  was  approved  on  the 
ground  that  the  disability  alleged  by  claimant  originated  prior  to  his 
enlistment  in  the  military  service,  as  shown  not  only  by  a  number  of 
witnesses  to  the  fact,  but  by  the  Certificate  of  Disability  on  which  claim- 
ant was  discliarged,  Dec.  9,  1862.  The  claim  was  subsequently  re* 
opened  for  consideration  by  your  office  and  a  special  examination  ordered 
for  the  purpose  of  more  clearly  determining  the  question  of  origin  prior 
to  enlistment,  and  the  result  was  an  avowed  adherence,  by  your  office, 
to  its  former  decision  rejecting  the  claim. 

From  the  latter  decision  an  appeal  was  taken,  pending  which  the 

claimant  applied  to  Congress  for  relief-^as  appears  from  Senate  bill 

(2865)  July  10, 1886 — and  the  claim  was  before  the  House  Committee 

on  Pensions,  Feb.  23, 1887 ;  but  the  legislative  relief  which  claimant 

sought  was  not  granted. 

|t      In  pursuance  of  an  established  rule  of  the  Department,  when  a  claim- 

ant  goes  to  Congress  for  relief  while  his  claim  is  pending  on  appeal  bc- 

,    fore  the  Department,  the  appeal  itself  is,  upon  the  ascertainment  of 

I    this  fact,  returned  to  your  office  for  dismissal,  and  this  rule  should  be 

i    enforced  in  the  present  case.    But,  apart  from  this  fact,  the  claim  has 

'    been  already  twice  adjudicated  by  the  Department  and — without  offer- 

I    log  any  new  and  material  evidence  going  to  show  a  manifest  error  in 

tbe  conclusion  heretofore  reached — it  comes  now  on  a  third  appeal  to 

the  Secretary  of  the  Interior. 

The  foregoing  fact  furnishes  the  Department  an  opportunity  to  call 
attention  to  the  importance  of  defining  and  adhenwg  lo  ^  xxA^  >iXvd.\» 
shall  be  applied  as  aniformly  as  possible  to  the  reatnclioii  oi  ^i^^^'a^A 
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from  the  rejection  of  the  same  claim.    Tbe  Department,  impelled  alike 
by  a  love  of  justice  and  the  sense  of  dnty^  is  disposed  to  give  tbe  most 
patient  and  generous  consideration  to  all  appeals,  bat  claimants  and 
their  attorneys  are  roniindod  that,  after  a  claim  has  been  rejected  by 
the  Commissioner  of  Pensions  and,  on  apx)eal,  decided  adversely  by  the 
Department,  a  reconsideration  of  the  same  npon  a  second  appeal  to  the 
Department  is  justified  upon  tbe  ground  only,  that,  in  the  former  de- 
cision, a  manifest  error  was  committed,  or  that  new,  material  and  im- 
portant evidence — snch  as  would  have  warranted  a  favorable  decision 
in  the  first  instance — is  produced  by  claimant — new,  material  and  im- 
portant evidence  which,  as  it  may  appear,  claimant  bad  failed  to  pro- 
cure even  at  the  expense  of  proper  diligence.    This  rule  is  obviously 
essential,  in  order  to  avert  the  overcrowding  of  the  Department  with 
groundless  or  necessarily  fruitless  appeals,  the  consideration  of  which 
impedes  or  obstructs  the  progress  of  meritorious  claims  to  a  prompt 
adjustment.    Repeated  appeals  of  the  same  claim,  based  upon  the  same, 
or  upon  merely  cumulative  evidence,  which  does  not  and  cannot  affect  tbe 
status  of  the  claim  itself,  are  inconsistent  with  the  spirit  and  purpose 
of  honest  litigation  and  must  be  halted  by  the  doctrine  of  res  adjudicaiCj 
the  fair  and  vigorous  application  of  which  facilitates  the  business  of 
the  Department  and  promotes  the  aims  of  justice  in  administering  pen- 
sion legislation;  and,  hence,  the  Department  will  not  overturn  nor  re- 
consider the  adjudication  of  a  claim  decided  by  tbe  present  or  by  a 
former  administration,  except  upon  the  production  by  claimant  of  an 
over-shadowing  reason. 

There  appearing  in  the  accompanying  papers  no  evidence  showing 
manifest  error  in  the  conclusion  heretofore  reached,  the  action  of  your 
office  is  reaffirmed  and  the  appeal  again  dismissed  as  devoid  of  merit 


evidence. 
James  U.  Bartholomew. 

Where — from  the  medical  ovidoiice  Adduced — it  is  not  clear  that  claimant's  redac- 
tion was  i)roper,  nor  that  an  increase  is  not  really  due  him  :  Held,  A  proper  ques- 
tion for  the  determination  of  the  Medical  Referee. 

Assistant  Secretary  HawMns  to  the  Commissioner  of  PensionSj  SepU  1, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report 
upon  the  appeal  of  James  R.  Bartholomew,  late  a  private  in  Go.  G  140th 
Begt.  Ind.  Vols.,  from  the  action  of  your  office  reducing  his  pension. 

This  appellant  enlisted  October  12, 1864,  and  was  discharged  July  11, 
1866.    May  9, 1881;  he  filed  an  origiual  declaration  for  invalid  pension 
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.j   and  alleged  as  follows,  viz :  <<  That  while  iu  the  service  and  line  of  duty 

/    at  a  place  called  Raleigh,  N.  C,  iu  the  month  of  April  or  May  1865,  from 

o?er  exertion  and  hard  marching,  carrying  his  soldier  equipments,  he 

contracted  rapture  which  continues  and  greatly  unfits  him  for  manual 

labor.'' 

April  19, 1S82,  he  was  examined  by  a  shigle  Surgeon  at  Tipton,  Ind., 
who  reports,  ^'  1  find  on  the  right  side,  the  bowels  fill  the  scrotum,  the 
caual  is  open,  very  large,  aud  the  bowels  are  down  all  the  time.  He 
&!}  s  that  he  wears  a  truss,  but  there  was  none  on  when  the  examina- 
tion was  made.  I  think  he  is  one-half  disabled  for  manual  labor  from 
the  above  cause." 

On  the  23d.  day  of  May,  1884,  and  before  a  second  medical  examina- 
tion was  made,  your  ofiice  allowed  a  pension  to  claimant  for  right  in- 
guinal hernia  at  the  rate  of  $G.  per  month,  the  same  to  commence  from 
the  date  of  filing  declaration.    Within  six  days  thereafter,  or  on  the 
29th  of  May,  1^884,  your  office,  without  any  other  medical  examination, 
increased  the  soldier's  pension  to  ten  dollars  a  month  to  date  from  April 
3, 1884,  on  account  of  right  inguinal  hernia  (large  ring). 
August  Uth,  1884,  api)ellant  first  filed  an  application  for  increase  of 
^    bis  i>ension,  on  the  ground  that  his  original  disability  had  greatly  in- 
creased.   October  1, 1884,  he  was  examined  by  a  Board  of  Surgeons 
at  La  Fayette,  lud.,  aud  in  their  Certificate,  filed  Oct.  4th.,  they  state: 
^^Tbe  examination  revetils  the  following  conditions:    Bight  inguinal 
I    hernia  oblique,  retained  with  difficulty  by  a  truss.    Disability  total. 
I  fiigbt  testicle  atrophied  the  size  of  a  filbert,  soft  aud  teuder.    Disa- 

ibility  J. 
Dec.  1, 1884,  the  claim  for  increase  was  rejected  in  accordance  with 
the  opinion  of  the  then  Medical  Beferee,  Dr.  T.  B.  Hood.  June  25, 1885, 
^  the  soldier  filed  a  second  claim  fur  increase  and  therein  alleges,  viz : 
I  '^That  he  believes  himself  entitled  to  an  increase  of  pension  on  account 
I  of  bis  right  inguinal  hernia  which  has  grown  so  bad  that  it  constantly 
I   keeps  bis  bowels  sore  and  makes  him  costive,  and  that  he  has  been 

i  wholly  unfit  for  manual  labor  during  the  eight  mouths  last  past." 
Tour  office  ordered  him  to  appear  before  the  Board  of  Surgeons  at 
La  Fayette,  lud.,  for  examination  and,  on  August  5, 1885,  he  was  ex- 
amined by  said  Board,  and  in  their  Certificate,  filed  on  the  11th  of  the 
same  month,  they  report,  viz :  ^'  His  pulse  rate  is  120;  his  respiration 
28;  his  temperature  99;  his  weight  105  pounds;  his  height  is  5  feet  and 
2 inches;  his  age  43  years.  Touching  his  disabilities  and  reasons  for 
asking  an  increase  of  pension  he  makes  the  following  statement: 
"  Has  constipation  of  the  bowels.  Bowels  swell  after  riding  or  walking. 
Has  constant  pain  in  the  bowels.  Claimant  is  confined  to  his  bed  after 
riding  horseback.'' 

Upon  examining  this  applicant,  we  find  the  following  objective  con- 
ditions which,  iu  our  judgment,  do  entitle  him  to  au  iucM^^Ai^  \^\\\i.^\ 

/ 
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Body  thin  and  enemic  ;  tongue  coated ;  liver  and  spleen  enlarged  and 
tender ;  abdomen  tympanitic,  wall  thin ;  has  a  reducible  hernia  o! 
right  side.  The  hernia  descends  into  the  scrotum,  unless  prevented  by 
a  truss.  Mucus  membrane  of  rectum  deeply  congested  and  ulcerated 
on  nuterior  and  lateral  walls.  Has  a  small  ulcerating  internal  pile 
on  left  lateral  wall,  as  large  as  an  army  bean.  The  sphineter  ani  re- 
laxed. We  think  the  disability  increasing.  •  •  •  He  is  in  our 
opinion  entitled  to  a  total  rating  for  the  disability  caused  by  right 
scrotal  hernia,  and  J  for  that  caused  by  disease  of  rectum." 

Sept.  10, 1885,  the  appellant's  second  claim  for  increase  was  rejected 
in  compliance  with  the  opinion  of  the  Medical  Beferee.  June  2d,  1886 
he  (ap[>ellant)  filed  another  claim  for  increase,  and  alleged  as  follows, 
viz :  '^  that  he  believes  himself  entitled  to  an  increase  on  account  of  the 
hernia  of  right  side  producing  partial  paralysis  of  bowels  &om  old  rup- 
ture, and  making  him  totally  unable  to  labor,  being  a  farmer  and  la- 
borer.'' 

On  June  30, 1886,  he  was  carefully  examined  by  a  Board,  consisting 
of  two  Surgeons,  at  Tipton,  Ind.,  and,  in  their  Certificate,  filed  July  6, 
188G,  they  report : — <<  ni)on  examination  we  find  the  following  objective 
conditions :  A  right  inguinal  hernia  well  retained  by  truss.  The  open- 
ing is  one  inch  in  diameter,  but  when  truss  is  left  off  the  tumor  is  as 
large  as  a  man's  fist  There  is  some  tenderness  over  entire  abdominal 
region  and  a  nodulated  condition  of  the  omentum;  liver  and  spleen 
somewhat  enlarged ;  nutrition  is  not  good.  •  •  •  He  is,  in  our 
opinion,  entitled  to  a  total  rating  for  the  disability  casused  by  right  in- 
guinal hernia,  and  f  total  for  that  caused  by  disease  of  bowels." 

Endorsement  on  face  of  office  brief,  dated  July  29, 1886  and  purport- 
ing to  be  signed  by  the  Medical  Eeferee,  says: — "Approved  for  reduc- 
tion to  total  for  right  inguinal  hernia,  no  results,  no  complications." 

Your  office  notified  appellant  of  its  decision  and  he  soon  thereafter 
filed  the  affidavits  of  two  physicians  showing  his  disability  as  they  knew 
it  to  exist.  The  same  was  submitted  to  the  Medical  Beferee,  who,  on 
September  25th,  1885,  decided  that  "the  additional  evidence  does  not 
warrant  a  change  of  action." 

From  the  action  of  reduction  the  soldier  appeals,  and  contends  that 
the  Certificates  of  Examining  Surgeons,  as  well  as  additional  medical 
evidence,  show  him  not  only  entitled  to  $10.  a  month,  but  to  an  increase 
beyond  that  sum. 

OPINION. 

It  appears  from  the  foregoing  history  that,  in  May  1884,  appellant  was 
allowed  a  pension  at  the  rate  of  $6.  a  month,  commencing  from  the  date 
of  filing  his  declaration,  and  that  within  a  week  after  issuing  the  certifi- 
cate a  re-issue  was  made  to  him,  increasing  his  pension  to  $10.  per  month 
to  date  from  April  3, 1884,  which  action  was  medically  approved  by  your 
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office,  although  the  soldier  had  not  np  to  that  time  applieil  for  any  in- 
crease, but  that  by  Enling  No.  80  of  your  office  the  soldier  was  believed 
to  be  justly  entitled  to  said  increase. 

Since  the  appellant's  pension  was  increased,  and  prior  to  its  reduction, 
lie  filed  three  several  claims  for  increase ;  twice  your  office  rejected  his 
claim,  which  action  was  concurred  in  by  the  then  medical  referee  (Dr. 
Hood),  who,  nevertheless,  allowed  his  rating  to  remain  at  \%  third  grade 
for  right  inguinal  hernia  aggravated  (large  ring). 

There  seems  to  be  a  very  material  difference  between  the  appellant^s 
physical  condition  when  first  examined  (April  19,  1882),  and  when  he 
wa&  last  examined  (June  30, 1886),  t.  e.y  it  is  shown  by  the  certificate  of 
first  examination  appellant  ^^  did  not  wear  a  truss  althongh  he  had  one 
and  used  it  at  times."  While  it  is  shown  by  the  last  examination  ^'  that 
appellant  is  obliged  to  constantly  wear  a  truss;  that  when  truss  is  left 
ofif  the  tumor  is  as  large  as  a  man's  fist;  that  the  ring  is  one  inch  in  di- 
ameter, and  that  there  is  some  tenderness  over  the  entire  abdominal  re- 
gion and  a  nodulated  condition  of  omentum,  liver  and  spleen  somewhat 
enlarged,  nutrition  not  good." 

It  seems  to  the  Department  that,  from  a  comparison  of  the  first  and  last 
certificates  filed  by  examining  surgeons  in  this  claim,  the  Medical  Referee 
Bhould  be  asked  why  the  rating  was  too  high  in  1886,  when  the  soldier's 
disability  is  shown  to  be  much  greater  than  in  1884,  the  time  when  the 
$10  was  allowed  ;  and  why  the  last  medical  examination  warrants  a  re- 
daction T 

The  medical  examin  atious  prove  the  greatly  disabled  condition  of  the 
appellant,  and  the  total  rating  for  right  inguinal  hernia  is  therefore  ap. 
proved,  but  at  the  same  time  it  is  believed  that  this  is  one  of  those  cases 
where  complications  exist  which  may  warrant  allowance  of  higher  rat- 
ing as  is  provided  for  under  the  provisions  of  Section  4698^,  Eevised 
Statutes. 

As  appellant's  right  to  be  restored  to  his  former  rate  of  pension,  or  to 
a  higher  rate,  being  almost  purely  a  medical  question,  it  is  proper  that 
the  case  be  submitted  to  the  Medical  Referee  to  be  again  examined  and 
reviewed  by  him  so  far  as  the  same  may  relate  to  medical  evidence  and 
Examining  Surgeons'  certificates,  and  that  he  state  whether  the  disease 
of  bowels  and  rectum  can  be  considered  as  a  result  of  the  inguinal 
her-uia,  as  is  shown  to  exist  by  the  Examining  Surgeons'  certificates. 
And,  if  said  examinations  are  not  sufficiently  explicit  to  give  an  intelli- 
gent opinion  regarding  results,  the  soldier  should  be  carefully  examined 
by  another  board  of  surgeons  with  a  view  to  determine  the  cause  ot 
said  disease  of  bowels,  after  which  all  the  papers  in  the  claim  are  to  be 
returned  to  the  Board  of  Pension  Appeals  for  further  action. 
16757  PEN 13 
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ORIGINAL  INVALID  CLAIM— LINE  OF  DUTY. 

W.  H.  Brokenshaw. 

Where  soldier  receives  an  iDJury,  caused  by  comrades  jampiDg  on  him,  while  he 
climbing  iuto  his  bunk:  Htldj  injury  not,  in  contemplation  of  law,  incurred  i 
line  of  duty  in  the  sense  that  would  carry  with  it  the  right  to  pension. 

A  pension  is  a  gratuity,  intended  as  an  aid  to  those  who  incurred  disabilities  ari 
ing  either  from  diseases  or  from  wounds  that  were  due  to  the  service  and  11 
of  duty. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  July  2 

1887. 

Herewith  are  returued  the  papers  in  the  Original  Invalid  Pensi 
Claim,  No.  481813,  of  W.  H.  Brokenshaw,  late  a  private  in  Co.  H  24 
Michigan  Volunteers. 

History. 

The  basis  of  this  claim,  filed  April  30,  1883,  is  an  injury  of  left  8i( 
alleged  to  have  been  received  in  the  service  and  line  of  duty  at  Ja( 
son,  Mich.,  about  March  25, 1865  j  that  the  injury  was  caused  by  thi 
soldiers,  names  unknown,  jumping  on  him  while  he  was  climbing  ir 
his  bunk,  crushing  ribs  of  left  side  just  below  his  heart. 

The  records  of  the  War  Department  show  that  W.  H.  Brokenshi 
was  enrolled  March  2, 1865,  and  is  reported  present  on  Co.  roll  for  Mar 
and  April,  1865.  Return  for  March,  1865,  reports  him  joined  to  ( 
March  30, 1865 ;  mustered  out  with  company  June  30, 1865. 

Provost  Marshal  General's  records  show  that  claimant  was  receiv 
March  23, 1865,  at  Draft  Rendezvous,  Jackson,  Mich.,  and  sent  fr< 
Draft  Rendezvous  to  24th  Mich.  Vols.,  March  29,  1865.  Detachme 
delivered  at  regimental  headquarters,  Camp  Butler,  Ills.,  March  * 
1865.  Kot  on  casualty  lists.  Regimental  hospital  records  not  on  f 
subsequent  to  1863.    ''No  evidence  of  disability  as  alleged." 

Claimant  was  examined  at  Detroit,  Mich.,  Oct.  1, 1884,  by  a  board 
examining  Surgeons,  consisting  of  J.  P.  Noyes,  H".  W.  Webber  a; 
Chas.  C.  Yemans,  who  report : 

There  is  a  marked  depression  iu  the  left  chest  just  below  the  brea 
Ribs  appear  to  have  been  bent  at  this  point  inwards.  Complains 
pains  on  every  eflFort  that  requires  reaching  upwards  with  arms,  or 
stooping  over.  Anything  that  jars  the  body,  as  riding,  he  says,  cans 
great  distress.  Suffers  undoubtedly  with  pleuritic  adhesions.  Is  u 
doubtedly  considerably  disabled  for  manual  labor.     Disability  ^. 

It  appears  that  this  claim  was  rejected  by  your  office  March  2,  18^ 
upon  the  following  ground  :  "  Claimant  not  injured  in  the  line  of  dul 
Ruling  133,  page  279,  New  Digest." 

From  that  action  the  appeal  is  taken. 
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OPINION. 

The  origin  of  the  disability  alleged  by  claimaDt  iu  this  appeal  is  con- 
ceded, and  the  resalts  of  the  injury  of  left  side  are  doubtless  accurately 
stated  by  claimant,  as  shown  by  the  report  of  the  medical  examination 
to  which  the  disability  was  subjected  at  Detroit,  Oct.  1, 1884;  but  the 
injury  having  been  "caused  by  three  soldiers,  names  unknown,  jump- 
ing on  him  (claimant)  while  he  was  climbing  into  his  bunk,"  was  clearly 
not  incurred  in  the  line  of  duty  in  the  sense  that  would  carry  with  it  a 
pension. 

The  claim  falls  under  ruling  No.  133,  predicated  upon  the  case  of  E. 
H.  Harrington  (So.  289,577),  to  the  following  effect :  Where  soldier  in 
barracks  was  assaulted  by  a  comrade  and  sustained,  thereby,  serious 
injuries,  some  or  all  of  which  produced  epilepsy,  it  was  held  that  it  is 
immaterial  whether  the  assault  was  unprovoked  or  otherwise,  as,  in 
either  case^  the  injury  was  not  due  to  the  service  iu  contemplation  of 
law.  The  Government  cannot  be  held  responsible  for  injuries  received 
daring  personal  quarrels  and  altercations  which  are  in  no  way  incident 
to  the  performance  of  military  duty. 

A  pension  is  a  gratuity  which  is  intended  as  an  aid  to  those  who  in- 
cor  disabilities  arising  either  from  diseases  or  from  wounds  that  were 
due  to  the  service  and  line  of  duty ;  and,  therefore,  an  injury  that  was  re- 
ceived by  a  soldier  as  the  immediate  or  remote  consequence  of  either  an 
accident  or  an  incident  of  a  quarrel  or  of  an  altercation,  not  caused  by 
DOT  included  in  the  necessary  duties  of  the  service,  is  not  pensionable. 
Otherwise,  the  Government  would  be  required  to  broadly  assume  re- 
sponsibility for  the  consequences  of  a  soldier's  excuseless  lack  of  dis- 
cretion or  of  prudence  in  the  control  of  himself  when  not  executing  a 
dnty,  or  not  under  orders,  and  with  reference  to  personal  conduct  which 
military  regulations  do  not  and  cannot  exact  of  him  in  the  service ;  and, 
as  a  further  consequence,  the  Government  would  be  required  to  assume 
toward  the  soldier  at  the  dat«  of  his  enlistment  the  attitude  of  an  in- 
surance corporation  offering  contributions  for  injuries  or  for  other  dis- 
abilities which  were  not  incurred,  directly  nor  indirectly,  by  virtue  of  his 
military  service.    A  premium  would  thus  be  bestowed  upon  careless,  or 
reckless,  or  even  undutiful  conduct  on  the  part  of  a  soldier,  who  might 
use  his  mere  vocation  as  a  shield  from  the  legitimate  consequences  of  his 
own  misdoings — ^a  conclusion  that  would  be  hardly  less  than  absurd. 

Pursuing  this  line  of  reasoning,  the  Department,  in  the  case  of  Will- 
iam M.  Ammerman,  June  25, 1886,  when  considering  the  cause  which 
produced  an  alleged  injury,  and  the  connection  of  that  cause  with  the 
military  profession,  made  the  following  explicit  ruling,  viz :  '*  The  cause 
of  disability  or  of  death,  giving  title  to  pension,  must,  in  some  manner, 
pertain  to  and  have  a  natural  and  logical  connection  with  the  military 
service,  and  to  the  line  of  duty  in  said  service." 

The  foregoing  ruling  is  directly  applicable  to  the  t^icV^  eowXslvafe^  \\v 
the  papers  which  accompany  this  appeal,    TUe  act  oi  ''*'X\iT^^  ^^^\^x^^ 
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names  unkuown,  jampiug  on  bim  (claimant]  while  he  was  climbiug  int 
his  bauk^"  sustained  neither  a  natural  nor  a  logical  connection  with  tli 
military  service  and  the  line  of  daty  in  said  service,  and,  hence,  the  ii: 
jury  resulting  from  said  act  is  not  pensionable.  The  Department  coe 
eludes,  therefore,  that  the  rejection  of  this  claim,  because  '^  claiman 
was  not  injured  in  the  line  of  dnty,^  was  not  error,  and  dismisses  th< 
appeal  as  being  devoid  of  merit. 
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original  invalid  pension.— line  of  duty. 

Jesse  Gobn. 

Where  soldier  incurs  disability  while  volantarily,  and  without  orders,  engaged  in  do- 
ing something  not  forming  a  part  of  his  duties  as  a  soldier,  or  while  asleep  ou  his 
post : 

Heldf  not  in  the  line  of  dutj'  as  contemplated  by  the  pension  laws,  and,  therefore,  not 
entitled  to  pension. 

Assistant  Secretary  Hawkins  to  the  Commissiojier  of  Pensions,  July  26^1881. 

Herewith  are  returned  the  papers  in  the  Origiual  Invalid  Pension 
Claim,  No.  375,391,  of  Jesse  Com,  late  a  private,  Co.  E,  173d  Ohio  Vols. 

STATEMENT   OF  THE  CASE. 

1.  The  claimant  enlisted  August  31, 1864,  and  served  to  June  26, 1865. 
when  he  was  discharged. 

2.  He  filed  his  declaration  on  June  11,  1880,  in  which  he  alleges,  as 
the  basis  of  his  claim  for  a  pension  :  ^'  That  at  Nashville,  Tenn.,  aboul 
the  first  day  of  January,  1865,  he  was  standing  guard  and  almost  froze 
to  death,  and  from  the  effects  of  this  exposure  dropsy  and  spinal  affec 
tion  set  in.  That  he  remained  with  his  company  and  did  not  go  to  hos 
pital  until  he  was  sent  to  camp  Deuison  to  be  discharged." 

3.  The  records  of  the  Adjutant-General's  ofiice  show  that  claimant 
was  enrolled  a  private,  Co.  E,  173d  Regiment,  Ohio  Vols,  on  13th  oi 
August,  1864.  He  is  reported  present  on  company  rolls  from  enlistment 
to  April  30, 1865.  Not  reported  absent  on  return  for  Jan.,  1865.  Mus 
ter^d  out  with  company  June  26, 1865.  The  records  of  the  office  furnisl 
no  evidence  of  alleged  disability,  and  the  regimental  hospital  records 
are  not  on  file. 

The  Surgeon-General  reports  that  the  records  of  the  Denison  Genera 
Hospital,  Camp  Denison,  Ohio,  from  May  1,  to  June  26,  1865,  furnisl 
no  information  bearing  upon  this  case. 

4.  The  claimant  was  examined  at  Ironton,  Ohio,  March  22,  1882,  bj 
Examining  Surgeon  D.  C  Wilson,  who  reports  :  "  I  find  no  disability 
from  cause  above  stated,"  to  wit,  dropsy  and  disease  of  spine.  He  wai 
again  examined,  October  4, 1882,  by  the  board  of  examining  surgeon.^ 
at  Gallipolis,  Ohio,  who  report :  ^'  We  &\id  dvo^^sy  of  the  abdomen  wit! 
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evident  fluctaatioii,  entitling  biui  to  a  rating  of  one-lbuitli.     We  find 
no  spinal  disease  present." 

5.  The  claimant  is  certified  by  the  board  of  examining  surgeons  to 
be  36  years  of  age ;  5  feet,  11  inches  in  height ;  155  pounds  in  weight; 
dark  complexion ;  pulse  80;  respiration  20. 

6.  This  claim  was  rejected,  iifter  a  special  examination  of  it  by  your 
office,  on  October  2, 1885,  on  the  grotrtid  of  '<  no  record,  and  failure  of 
the  claimant  to  show  medical  treatment  in  service  for  alleged  dropsy  and 
spinal  disease,  or  to  furnish  other  decided  testimony  that  they  were  in- 
curred in  service  and  line  of  duty.  Claimant  charges  dropsy  to  swim- 
ming and  wading  the  Tennessee  and  Miami  rivers,  s^nd  the  spinal 
trouble  to  being  frozen.  There  is  no  medical  or  other  satisfactory  proof 
of  existence  of  latter  in  service  or  since  discharge,  and  the  examining 
surgeons  find  a  one-fourth  disability  from  dropsy  only." 

7.  From  the  action  of  your  office  herein,  the  claimant  has  taken  this 
appeal,  September  17, 1886. 

OPINION. 

The  claimant  in  this  case  bases  his  claim  for  a  pension  on  disability 
iDcarred  in  the  service  by  being  frozen  while  performing  guard  duty  at 
the  city  of  Nashville,  Tenn.,  about  January  Ist,  1805,  producing  dropsy 
and  spinal  disease.    The  records  of  the  Adjutant-General's  office  report 
him  present  up  to  April,  1865  (and  he  is  not  reported  absent  for  Jan- 
nary,  1865),  and  mustered  out  of  service  with  his  Company  on  June  26, 
1865.    The  claimant  also  attributes  his  disabilities,  or  a  portion  of 
them,  to  swimming  the  Tennessee  Biver  in  April,  1865,  and  wading  the 
Miami  Biver  in  June  of  the  same  year.    In  the  one  case,  according  to 
his  own  testimony  before  the  Special  Examiner,  he  had  gone  over  on 
the  other  side  of  the  river  from  his  camp  to  shoot  squirrels,  and,  in  the 
other,  for  the  purpose  of  helping  to  drive  some  cattle  across,  but  in  neither 
instance  acting  within  the  line  of  his  duty  as  a  soldier ;  and  this  branch 
of  the  case  can  be  disposed  of  at  once  by  reference  to  decision  of  this 
Department,  "  In  re  William  M.  Ammerman,  Vol.  1.  P.  D.  p.  6,"  in 
which  it  is  well  said  that:  '^The  cause  of  disability  or  of  death  giving 
title  to  a  pension  must  in  some  manner  pertain  to,  and  have  natural 
and  logical  connection  with  the  military  service  and  line  of  duty  in  said 
service." 

As  to  the  other  and  main  cause  of  the  alleged  disability,  there  is  a 
strong  suspicion,  arising  from  the  testimony  of  the  claimant  himself  be- 
fore the  Special  Examiner,  that  the  alleged  incurrence  of  the  disability 
from  being  frozen  while  on  guard  duty  at  Nashville  arose  as  much  from 
the  neglect  of  duty  of  the  claimant  in  permitting  himself  to  sleep  on  his 
post,  as  from  the  cause  alleged ;  but,  even  granting  that  the  facts  oc- 
curred as  alleged,  there  is  an  entire  absence  of  any  satisfactory  evidence 
to  connect  the  circumstance  relied  on  by  the  claimant  \^\\.\i\i\^A\fc^^^ 
diSBhilitjr  and  present  physical  condition.    The  SuTgeon-Cieu^^^^^'^'tXSk 
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no  inforuiatiou  from  the  reconls  of  the  general  hospital  at  Oamp  Deoi- 
son,  Ohio,  where  dairoant  claims  to  have  first  developed  his  disease,  and 
the  evidence  of  his  comrades  and  of  hia  comfiaoy  officers,  O.  O.  Shittoy, 
1st  Sergt.  claimant's  company,  wholly  fail  to  show  that  claimant  was 
ever  incapacitated  from  duty  for  more  than  a  few  days  at  a  time  dnriDg 
the  continuance  of  his  service. 

Again,  the  fact  that  claimant*contiuued  in  the  service  for  a  period  of 
six  months  after  the  alleged  incurrence  of  his  disability,  and,  from  bis 
own  and  the  evidence  of  his  comrades,  that  the  '^  freezing"  alleged  was 
of  a  very  slight  nature,  from  which  claimant  quickly  recovered,  together 
with  the  evidence  of  the  physician  who  first  attended  him  after  his  dis- 
charge, and  immediately  after  the  alleged  development  of  his  disease, 
and  who  attributes  his  condition  to  irregular  habits  and  drinking,  all 
show  conclusively  that  there  is  no  apparent  connection  between  claim- 
ant's condition  and  the  cause  he  alleges.  G  laimant  states  himself  that 
he  never  complained  of  his  condition  to  the  regimental  or  hospital  sur- 
geons while  in  the  army,  nor  was  treated  by  them ;  and  the  medical  tes- 
timony in  this  case  nowhere  attempts  to  show  any  connection  between 
the  alleged  incurrence  of  claimant's  disability  and  his  present  disease. 

This  Department  is,  therefore,  of  the  opinion  that  the  claimant,  in 
this  case,  has  failed  to  show  that  the  alleged  dropsy  and  spinal  disease 
were  incurred  by  him  in  the  service  or  in  line  of  duty;  and  the  action  of 
yourofilce  therein  is  affirmed  and  the  appeal  herein  dismissed. 


restoration  claim, 
Anson  Howe. 

Where  certificate  of  discbarge  shows  the  disability  aUeged  was  contracted  in  line  of 
duty,  and  presumption  of  prior  soondness,  raised  by  soldier's  enlistment,  is 
strengthened  by  competent  proof  which  remains  anrebutted : 

Held,  appellant's  name  should  be  restored  to  pension  roll. 

Assistant  Secretary  Havckins  to  the  Commissioner  of  Pensions^  June  6, 1887. 

Herewith  are  returned  the  papers  accompanying  your  office  report  of 
the  4th  inst.,  in  re  claim  ^o,  42,094,  of  Anson  Howe,  late  a  private.  Go. 
K,  5,  Michigan  Volunteers. 

Soldier  enlisted  August  30, 1862,  and  was  discharged  on  certificate  of 
disability  March  3, 1865,  on  account  of  blindness  of  right  eye,  contracted 
while  in  line  of  duty ;  left  eye  impaired  from  same  cause. 

He  filed  his  claim  March  24, 1865,  alleging  that  at  Wolf  Shoals,  Ya., 
March  6, 1863,  by  reason  of  exposure,  he  caught  a  severe  cold,  which 
settled  in  his  eyes,  causing  total  blindness  of  right  eye,  and  partial 
blindness  of  left. 

He  was  pensioned  May  6,  1865,  at  $4  per  month  from  March  3, 1865. 

After  a  Special  Examination  was  "had  m  tVv^  <iAft^^  hia  name  was 
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dropped  from  the  roll  Nov.  18,  1878,  on  the  ground :  *'  Name  should  be 

dropped  from  the  rolls;  disease  of  eyes  existed  prior  to  eulistment." 

He  filed  a  claim  for  restoration  on  January  25,  1882.  This  was  re- 
jected May  15, 1885,  on  the  ground :  "Action  of  Nov.  18,  1878,  taken 
after  a  ^  Special  Investigation'  affirmed.  Ex  parte  testimony  filed  re- 
cently shows  existence  of  eye  trouble  prior  to  enlistment.'^ 

Wherefore  claimant  appealed,  by  attorney,  admitting  that,  although 
the  appellant  had  at  some  time  prior  to  enlistment  suffered  temponirily 
from  acute  irritation  or  inflammation  of  his  eyes  "  from  the  dust  of 
straw  while  threshing  grain,  yet  it  does  not  appear  that  he  was  a 
'thresher' — that  is,  a  man  who  made  it  his  business  to  thresh  grain  in 
the  season, — but  that  he  has  helped  about  a  machine,  was  in  the  dust 
it  created,  and,  in  consequence,  his  eyes  were  for  days  inflamed  and 
bore  external  evidence  of  soreness.    .    .    .    There  is  an  entire  absence 
of  evidence  of  fraud  on  the  part  of  the  claimant  in  entering  the  service. 
He  passed  the  scrutiny  of  the  officers  of  the  Government,  including  a 
surgeon  especially  appointed  and  paid  to  see  that  the  Government's  in- 
terests did  not  suffer.    It  comes  with  a  very  bad  grace  at  this  time  for 
the  Government  to  seek  to  avoid  its   liability  in  this  case,  under  the 
peusion  laws;  to  send  out  and  hunt  up  evidence  to  show  that  this  sol- 
dier had  at  some  time  in  his  life,  on  some  day  of  his  life,  or  during  some 
week  of  his  life,  been  known  to  have  had  red  and  inflamed  eyelids,  and, 
having  learned  that  fact,  at  once  declare  that  he  can  not  have  a  pen- 
sion for  this  reason.    This  pension  was  stopped  in  1878,  when  there 
was  much  less  pretense  of  fairness  than  at  this  time,"  &c.,  &c. 

It  has  been  repeatedly  held  by  this  Depart  ment  that,  where  the  sol- 
dier was  discharged  on  certificate  of  disability  evidencing  soldier's  prior 
nnsoandness,  such  certificate  will  be  accepted  by  Department  as  eon- 
dasive,  unless  rebutted  by  testimony  either  sufficiently  strong  to  jus- 
tify a  special  examination  or  to  warrant  the  allowance  of  the  claim 
without  such  examination:  Departmental  decisions  of  February  17, 
1887,  in  re  claim  No.  523,192,  Cylan  I.  Wallace,  and  of  January  20, 1887, 
in  re  claim  No.  320,483,  Isaac  Williamson  1  P.  D.  P.,  7. 

On  the  other  hand  it  has  been  held  by  this  Department  that  the 
statement,  in  the  Surgeon's  certificate  of  disability,  that  the  disability, 
on  account  of  which  the  soldier  was  discharged,  ^^  originated  in  the  line 
of  duty,"  being  not  only  uncontroverted,  but  corroborated  by  a  prepon- 
derance of  evidence,  is  sufficient  basis  for  the  allowance  of  such  a  claim. 
Vide  Departmental  decision  of  the  3d  instant  in  re  claim  No.  208,549, 
Anthony  B.  Bush. 

The  sole  difference  between  this  and  the  Bush  case  is  that  here  the 
said  statement  is  controverted. 

Now  the  converse  of  the  proposition,  embodying  the  principle  enun- 
ciated in  the  aforecited  decision  in  the  Wallace  (^ase,  is  equally  true. 
Hence,  the  question  arises : 

Is  the  eiP  parte  testimony  adduced  at  the  aforeBaid  a^esm\  ^^"KmLXv^- 
tion,  whereon  the  action  of  J^ovember  18,  1878,  vfv\s^\>a&Qiv\,  ^v\^^\^xv>Cv^ 
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strong  eitlier  to  justify  another  special  examination  or  to  warrant 
rejection  of  this  claim  without  sach  examination  f 

This  question  may  be  determined  by  defining  the  real  issue,  which  is 
rendered  latent  by  reason  of  the  ground  of  the  action  appe^ed  from. 

Such  issue  is  not  whether  claimant  had  any  affection  of  his  eyes  prior 
to  enlistment,  but  to  what  caUse  should  his  blindness  be  attributed  f  To 
congenital  predisposition,  or  to  the  hardship  and  exposure  incident  to 
army  life,  specified,  as  aforesaid,  in  the  certificate  of  disability  f  The 
medical  examination,  evidenced  by  said  certificate,  immediately  after 
the  incurrence  of  the  disability  in  question,  by  the  oflScer  whose  spe- 
cial province  and  duty  it  was  to  ascertain  and  certify  to  the  soldier's 
physical  condition,  found  that  said  disability  had  been  contracted  in 
the  line  of  duty.  Hence,. the  question  of  prior  soundness  is  not  a  fac- 
tor to  be  considered  in  the  determination  of  the  question  at  issue. 

The  certificate  is  as  follows:  '^  And  find  him  incapable  of  performing 
the  duties  of  a  soldier  because  of  blindness  of  the  right  eye  from 
opacity  of  the  cornea,  the  result  of  inflammation  incurred  while  in  line 
of  duty  ;  also,  the  sight  of  the  left  eye  is  impaired  from  the  same  cause. 
He  has  less  than  seven  months  to  serve.  At  present  one-half  (^)  dis- 
abled and  unfit  for  the  Y.  B.  Corps." 

Thus  it  appears  in  the  light  of  the  plain  terms  of  the  said  certificate, 
and  of  the  aforecited  Departmental  decision  in  the  Williamson  case, 
that  the  presumption  of  prior  soundness,  raised  by  the  soldier's  enlist- 
ment, is  corroborated  and  strengthened  by  the  record  proof  which,  al- 
though called  in  question,  stands  uncontroverted. 

<^  Prior  to  the  decision  in  the  Ashley  case,  the  discharging  surgeon's 
certificate  of  disability  had  been  treated  as  a  very  high  order  of  evi- 
dence,  and  as  entitled  to  great  weight  in  pension  claims,  both  in  favor 
of  and  against  the  claimant.  Soon  after  the  close  of  the  war,  when  pa- . 
role  testimony  on  the  question  of  prior  soundness  was  less  suspicious, 
and,  presumably,  more  reliable  than  at  the  present  time,  on  account  of 
the  comparative  freshness  of  men's  memories,  and  the  greater  difi&culty 
of  concealing  an  attempted  fraud,  a  discharging  surgeon's  certificate 
found  of  record  in  the  War  Department  was  treated  by  Secretary 
Browning  as  "  due  proof  of  the  fact  therein  certified  to,  viz,  the  exist- 
ence of  the  alleged  disability  prior  to  the  soldier's  enlistment.  (See 
case  of  Henry  L.  Crozier,  App.  No.  112,786,  decided  Oct.  9,  1866. 

"  Common  observation  and  experience  have  taught  us  that  ex-parte 
affidavits,  even  of  parties  not  pecuniarily  interested,  are  not  confidently 
to  be  relied  upon ;  hence,  in  our  courts  of  common  law,  they  are  entirely 
excluded  as  evidence.  On  the  other  hand,  the  written  coteraporaneons 
statements  or  entries,  even  of  private  individuals,  made  in  the  regular 
course  of  business,  are  regularly  admitted  as  evidence  in  all  such  courts. 
The  written  statements  and  entries  of  a  public  officer  in  the  discharge 
of  his  official  duty,  and  which  usually  accompany  and  properly  belong 
to  the  discharge  of  such  duty,  are  enUtVedto  ^T^alet  \;fe\^\\tthan  the 
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entaies  of  private  individuals,  because  of  tlie  legal  i)resunii)tion  that 
the  public  officer  has  properly  performed  his  duty  in  the  matter.    This 
class  of  written  evidence,  found  on  the  records  of  the  War  Department, 
isgrowing  yearly  more  important  as  we  annually  recede  further  from 
the  transactions  and  events  which  they  commemorate.    Most  transac- 
tions and  events  occurring  twenty  and  twenty-five  years  ago  are  liable 
to  have  been  forgotten,  and  written  evidence  of  such  facts  is  much 
more  reliable  than  that  afforded  by  the  dim  and  fading  memory  of  the 
living  witness. 

<<It  was  the  official  duty  of  the  discharging  surgeon  to  state  in  his  cer- 
tificate, not  only  the  disease  or  injury  on  account  of  which  the  soldier 
was  discharged,  but  the  origin  of  the  same,  if  known  or  readily  ascer- 
tainable. In  the  discharge  of  such  duty  he  could  have  no  reasonable, 
conceivable  motive  for  making  a  false  statement,  and  the  presumption 
is  that  it  was  made  from  personal  knowledge,  or  upon  competent  evi« 
dence." 

^  If  such  certificate  was  not  made  from  personal  knowledge  of  the  facts 
stated,  it  is  fairly  presumable  that  the  facts  were  derived  directly  from 
the  soldier  himself.  If  so  derived  the  certificate  should  be  treated  as 
conclusive,  because  public  policy  forbids  that  a  soldier  should  obtain  a 
discharge  by  a  false  statement  of  facts.'^  Vide  Williamson  case,  supra. 
If,  therefore,  it  be  held  that,  in  all  cases  where  such  certificates  of 
disability  contain  the  statement  that  a  certain  disability,  to  wit,  the 
wound,  injury,  or  disease  on  account  of  which  the  soldier  was  dis- 
charged, existed  prior  to  enlistment,  such  statement  should  be  accepted 
as  a  fact  and  regarded  as  outweighing  the  presumption  of  prior  sound- 
ness, a  fortiori  should  such  statement,  as  is  found  in  the  certificate  of 
disability  in  the  premises,  be  so  regarded,  being,  as  it  is,  in  corrobora- 
tion of  the  presumption  of  prior  soundness  raised  by  the  soldier's  en- 
listment, while  such  presumption  stands  unrebutted  by  the  aforesaid 
ex  parte  affidavits  or  testimony. 

This  case  falling  within  the  reason  of  the  rule  laid  down  by  the  De- 
partment in  the  Williamson  case,  the  rejection  in  question  is,  therefore, 
reversed,  and  you  will  accordingly  restore  the  name  of  Anson  Howe  to 
the  pension  roll. 


original  invalid  claim,— weight  of  evidence, 

David  Smith. 

Where  there  is  absence  of  record  evidence,  and  there  are  conflicting  and  nnreliable 

statements  of  claimant  and  witnesses  : 
Held,  claim  not  established. 

Assistant  Secretary  Hatchins  to  the  Commissioner  of  Pensions,  July  23,  '87. 

Herewith  are  returned  the  papers  which  accompany  the  appeal  of 
David  Smithy  late  Private  Co.  "  E,'^  70th  IndiaiAa  >7o\\AT\\ieft.t^.  i\Q»\xi\3cL^ 
actiou  ofyonr  oSce  reJectiDg  his  claim  for  pension. 


202  DECISIONS   RELATING   TO   PENSIONS. 

Ill  orjgiual  declaration,  filed  Msiy  23,  1878,  claimant  alleges  that, he 
claims  a  pension  for  bronchitis,  caused  by  a  deep  cold  received  while  on 
picket  duty,  Jan.  1,  1803,  at  Bowling  Green,  Ky.;  that  he  was  treated 
by  Dr.  Seagan,  Begt.  Surgeon,  in  Regimental  Hospital  at  Nashville, 
Tenn. ;  that  he  was  never  in  the  military  or  naval  service  of  the  Uoited 
States  prior  to  Aug.  4, 1862,  nor  since  June  8, 1865. 

The  Adjutant  General  U.  S.  A.  reports  Oct.  7, 1878,  that,  David  Smith 
was  enrolled  Aug.  4, 1862,  and  was  mustered  into  service  Aug.  6, 1862. 
On  the  muster-roll  <rf  Co.  from  muster  in  to  Oct.  31, 1863,  present;  Kov. 
and  Dec.,  1863,  absent,  detailed  in  Gk>vernmettt  slaughter-house,  Nash- 
ville, Nov.  3, 1863;  Jan*  and  Feb.,  1864,  absent,  in  hospital,  Nashville, 
since  Feb.  23, 1864;  March  aad  April,  1864,  present;  May  and  Jane, 
1864,  absent,  brigade  butcher  since  March  8,  1864 ;  similar  report  on 
subsequent  rolls  to  April  30, 1865,  muster-out  roll,  dated  June  8, 1865, 
reports  him  M.  O.  with  Co.  that  date .  Company  was  stationed  at  Spring- 
field Junction,  Tenn.,  Dec.  31, 1862.     Return  for  Jan.,  1863,  not  on  file.'' 

On  April  2, 1887,  the  Adjutant  General  reports :  "  The  records  of  this 
office  furnish  no  further  evidence  of  disability." 

The  Surgeon-General  U.  S.  A.,  March  12,  1879,  reiwrts :  "  No  infor- 
mation bearing  upon  this  inquiry  has  been  obtained  from  the  recoitlsof 
the  M.  D.  O.  Nashville,  Tenn.,  Dec.  1, 1863,  to  May  12, 1864.  The  rec- 
ords  of  the  Regt.  are  not  on  file." 

The  claim  was  rejected  Dec.  3, 1883,  on  the  ground  that  ^'  there  is  no 
record  of  the  alleged  bronchitis,  and  claimant  is  unable  to  furnish  med- 
ical evidence  of  treatment  for  the  same  in  the  service,  at  discharge  or 
since." 

From  this  action  the  appeal  is  taken. 

OPINION. 

The  appellant  enlisted  on  the  4th  of  August,  1862,  to  serve  three 
years ;  and  was  mustered  out  of  service  with  his  company  and  regiment 
on  the  8th  day  of  June,  1865. 

On  the  23rd  Day  of  May,  1878,  he  filed  an  original  declaration  in 
which  he  alleged  that  he  contracted  a  cold  while  on  picket  duty  at 
Bowling  Green,  Ky.,  January  1,1863,  which  resulted  in  bronchitis,  and 
was  treated  for  said  disability  by  Surgeon  Reagan  in  Regimental  Hos- 
pital at  Nashville,  Tenn. 

From  the  date  of  filing  said  declaration  until  the  17th  day  of  March, 
1883,  he  filed  no  sustaining  testimony ;  but  on  said  last  date  he  filed  an 
affidavit,  which  purports  to  havfe  been  executed  May  7, 1879,  by  Thomas 
Campbell,  of  Indianapolis,  Ind.,  late  1st  Lieut.  Co.  K,  of  claimant's  regi- 
ment, in  which  he  stated,  among  other  things,  as  follows :  '^On  or  about 
the  first  day  of  January  1863,  while  said  David  Smith  was  in  the  line 
of  duty  on  picket  at  Bowling  Green,  Ky.,  he  took  a  deep  cold ;  it  be- 
came worse  all  the  time  and,  finally,  resulted  in  bronchitis,  from  which 
be  bus  never  recovered  to  this  date,  be>mg  wo'^  n^t^  much,  afifected  with 
the  aatne.^ 


DECISIONS   RELilTING   TO   PENSIONS.  203 

Claimant,  at  the  same  date,  tiled  also  the  testimony  of  two  neighbors, 
rho  allege  that  they  have  been  personally  well  acquainted  with  him 
ince  his  discharge,  and  know  that  he  has  complained  and  sufifered  con- 
ianoosly  with  breDchitis  or  diseMe  of  throaty  which  has  disabled  him 

or  manual  labor,  fally  one-half  the  time.  On  the  same  date  he  filed  a 
worn  statement  which  purports  to  have  been  duly  executed  by  himself 
n  the  5th  day  of  March,  1883,  before  the  clerk  of  the  circuit  court  of 
farion  Ck)nnty,  Indiana,  and  of  which  the  following  is  a  synopsis,  viz : 
That  he  is  unable  to  show  his  physical  condition  since  his  discharge, 
or  the  reason  that  he  has  not  employed  a  physician  regularly,  being  a 
nan  of  limited  means,  and  having  a  dependent  family  ••••."  Iq 
iea  of  said  evidence,  he  submits  the  testimony  of  unrelated  persons  who 
ffe  personally  knowing  to  his  condition,  and  prays  the  same  to  be  con- 
idered  with  a  view  to  final  and  favorable  adjudication. 

Your  office,  desiring  to  assist  the  soldier  in  procuring  the  testimony 
)f  the  medical  and  other  officers  of  his  regiment  and  company,  fur- 
Dished  him  with  the  post-office  addresses  of  the  surgeon  and  assistant 
»nrgeons,  also  that  of  his  captain  and  lieutenant,  and  in  reply  thereto 
he  filed  an  affidavit  Aug.  3, 1883,  in  which  he  states  as  follows,  viz : 
^^  That  neither  the  physicians  named  on  slip  herewith  returned  as  sur- 
geons of  the  70th  Ind.  Vols,  treated  affiant  for  his  alleged  disease  while 
in  the  United  States  service,  except  Surgeon  Fitzgerald,  who  is  now 
deceased;  in  consequence,  he  is  unable  to  furnish  affidavits  required, 
•    •    *    and  refers  to  hospital  record.    *    •    •     He  farther  declares 
that  at  the  time  he  contracted  the  alleged  disease  (bronchitis)  he  was 
on  detailed  duty  butchering,  and  that  neith  er  Captain  Feslin  nor  Lieu- 
tenant Gray  were  with  the  detail  at  the  time ;  that  Lieutenant  Gamp* 
bell,  whose  affidavit  is  now  on  file,  was  the  only  officer  of  his  company 
aud  regiment  who  was  present.    Affiant  asks  that  action  be  taken  in  his 
said  claim  with  evidence  now  on  file  together  with  records  of  his  case.^ 
On  Aug.  10, 1883,  an  officinl  letter  was  sent  to  Dr.  Reagan,  late  Sur- 
geon of  the  soldier's  regiment,  requesting  him  to  state  whether  he 
treated  claimant  as  alleged  in  his  (claimant's)  original  declaration ;  and, 
in  reply,  Dr.  Beagan  wrote  as  follows : 

"  MOBBISVILLE,  Ind,j  Aug.  14,  1883. 

"  To  GOMMISSIONEB  OP  PENSIONS. 

"SiB:  Your  letter  of  inquiry  of  Aug.  10,  received.  I  will  say  in  reply 
that,  about  Aug.,  1862,  David  Smith,  Go.  E,  70th  Ind.  Vols.,  came  un- 
der my  care  suffering  from  ^'  Syphilis";  that  it  so  impaired  his  health 
that  he  was  not  thereafter  able  to  do  more  than  the  lightest  duty — was 
&vored  and  enabled  to  remain  with  the  command  until  the  close  of  his 
term  of  enlistment.  He  asked  me  frequently  for  certificates  of  disa- 
bility on  which  to  base  his  claim  for  pension.  I  have,  of  course,  uni- 
formly declined  to  give  it,  and  told  him  the  reason  why. 
**  Very  truly,  &c., 

*'A.  W.  Uiai^CikS, 

"  LaU  Surff.  I^tli  lad.  VoU? 
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An  affidavit,  filed  by  claimant  Jan.  26,  IdSG,  which  piiq)orts  to  have 
been  executed  by  his  comrade,  one  Joseph  Lendars,  Jaly  3, 1885,  among 
other  things,  states:  '^I  know  that  said  Smith  was  treated  every  few 
days  during  his  service  after  about  Jan.  1st,  1864,  for  cold  and  bron- 
chitis, by  Assistant  Surgeons  John  M.  White  and  Jenkins  A.  Fitzgerald, 
who  are  both  dead,  as  I  am  informed  and  believe.  I  know  that  he  was  - 
so  treated  because  I  often  saw  them  examine  him  and  give  him  medi- 
cine ;  and  about  the  24th  of  Feb.,  1864,  when  the  regiment  left  Nash- 
ville, Tenn.,  he  was  sent  by  Dr»  Fitzgerald  to  a  building  used  as  a  hos- 
pital, I  think,  on  Columbus  street,  where  he  remained  about  two  months, 
when  he  rejoined  the  company  and  was  treated,  as  above  stated,  at  vari- 
ous times  until  mustered  out,  for  cold  and  bronchitis." 

The  claimant  filed  the  testimony  of  two  other  comrades,  who  state 
that  he  contracted  cold  and  bronchitis  in  the  service,  and  was  detailed  ^ 
as  brigade  teamster,  which  duty  he  performed  till  date  of  muster  out 
He  also  filed  the  testimony  of  several  neighbors,  who  state  that  his  j  - 
health  was  sound  when  he  enlisted,  and  that  it  has  been  unsound  since  j-^ 
discharge.  He  has,  however,  only  filed  the  testimony  of  one  physician  1  — 
(Dr.  Stratford)  who,  in  an  affidavit,  filed  Feb.  4, 1884,  alleges  that  he 
has  known  the  claimant  four  years  and  treated  him  at  intervals  of  a 
few  months  every  year  since;  that  he  (claimant)  suffered  with  chrouic 
bronchitis ;  that  he  is  now  an  invalid  from  that  disease,  and  is  incapaci- 
tated for  manual  labor. 

From  an  impartial  review  of  the  testimony  in  this  case,  it  will  be 
readily  discovered  that  the  appellant's  original  declaration  conflicts 
with  his  subsequent  sworn  statements  as  to  the  manner  and  place  in 
which  he  contracted  cold  and  bronchitis,  and  as  to  the  physician  who 
treated  him  for  said  disability. 

In  his  declaration  he  swears  that  he  contracted  cold  while  on  picket 
duty  and  was  treated  by  Surgeon  Beajran ;  and,  in  an  affidavit  filed 
more  than  five  years  after,  he  swears  he  wa«  treated  by  only  Surgeon 
Fitzgerald  for  said  disabilities  while  in  the  service.  He  thus  not  only 
contradicts  his  own  oath,  but  the  oath  of  Lieutenant  Campbell,  who 
testified  in  corroboration  of  claimant's  original  statement — i.  e.,  that  he 
took  cold  while  on  picket  duty — and  the  witness,  Joseph  Lendars,  who 
swore  that  he  "frequently  saw  both  assistant  surgeons.  White  and 
Fitzgerald,  treat  claimant,  prescribe  for  him,  and  give  him  medicines  for 
his  alleged  sickness."  The  testimony  given  by  Lieutenant  Campbel], 
purports  to  have  been  executed  nearly  four  years  i)rior  to  its  date.of 
filing  in  the  case.  Why  is  this  f  What  caused  its  long  delay  t  It  is 
reasonable  to  presume  from  the  statement  of  Dr.  Beagan,  that  claim- 
ant, having  applied  to  him  (Dr.  Beagan)  for  a  statement,  and  having 
been  refused  and  informed  of  the  reason  of  refusal,  desisted  for  nearly 
four  years  before  he  made  any  further  effort  to  prove  his  claim,  and 
then  filed  the  sworn  statements  herein  set  forth,  and  which  are  found 
upon  examination  to  be  unreliable  awOL\\\»w^cvcvi\.w\^\i'^liich  to  allow 
Ill's  claim  for  pension. 
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p  While  it  is  a  fact  that  claimant  was  medically  examined  by  a  Board 
^  of  Surgeons  at  Indianapolis,  Ind.,  July,  1883,  and  rated  3-4  total  for 
f  disability  caused  by  reason  of  a  cough,  and  again  examined  by  auother 
board  at  the  same  place  on  Jan.  19, 1887,  who,  under  special  instruc- 
tions from  the  Medical  Referee,  examined  the  soldier  carefully  for  evi- 
dences of  syphilis,  and  failed  to  find  any  proofs  of  said  malady,  and  re- 
ported in  their  certificates  of  examination,  filed  Jan.  25, 1887,  that  they 
found  him  ^  disabled  by  reason  of  disability  caused  by  bronchitis,  and 
also  i  disabled  by  reason  of  heart  disease,  yet,  in  view  of  the  claimant's 
fiailare  to  prove  by  record,  medical,  or  other  reliable  evidence,  that  he  con- 
tracted either  bronchitis  or  heart  disease  in  the  service  and  line  of  duty, 
or  that  he  was  ever  treated  for  either  of  said  disabilities  while  in  the 
I  service  or  prior  to  1880,  and  as  the  history  of  the  case  shows  the  claim- 
aot  has  received  every  assistance  that  your  office  could  reasonably 
«  render  in  the  prosecution  of  his  claim,  and  that  he  has  nevertheless 
1  &iled  to  prove  the  same,  and  that  the  testimony  and  statements  filed 
bjr  him  are  conflicting  and  unreliable,  the  Department  is  convinced  that 
joar  action  rejecting  the  claim  was  not  error  and  is  affirmed. 


widows  pension.'-commencement;  act  of  march  3,  1879. 

Maby  E.  Kelly  (now  Codee). 

Tbe  commencemeDt  of  penBioo  of  widow  whose  husband's  death  or  disability  was 
inemred  by  reason  of  service  sinco  March  4, 1861,  determined  by  Sec.  2,  Act  of 
March  3, 1879. 

Acting  Secretary  Muldrow  to  CorH7nissi<mer  of  Pensions^  Aug,  8, 1887. 

Herewith  are  returned  the  papers  in  the  case,  Certificate  No.  216,208, 
Of  Mary  B.  Coder,  widow  of  Frank  Kelly,  late  of  Co.  H,  24th  New 
York  Cavalry, 

November  24, 1884,  the  claimant  filed  a  declaration  as  the  widow  of 
^id  soldier,  and,  nnder  date  of  July  17,  1885,  a  pension  was  allowed 
her  at  $8  per  month,  to  date  from  the  1^\\r\g  of  her  application.  She 
thereupon  claimed  that  the  pension  should  commence  from  the  date  of 
the  death  of  her  husband. 
I       This  claim  for  arrears  was  rejected  and  from  this  rejection  she  ap- 

i     peals. 

*  The  hnsband,  at  the  time  in  receipt  of  an  invalid  pension,  died  June 
/  3, 1884,  of  disease  contracted  in  the  military  service  and  line  of  duty. 
t        The  only  issue  thus  presented  is,  whether  her  pension  should  date 

from  his  death,  or  from  the  filing  of  her  declaration. 
-?       This  involves  a  construction  of  Sec.  3,  Act  of  March  3, 1879,  relating 
.     to  the  commencement  of  all  such  pension  claims  as  are  based  upon 

service  since  March  4, 1861,  the  limitation  clause  of  which  reads  as  fol- 

lows : 
^:        "  Provided  J  That  the  application  for  such  pension  has  be^ew  ot  \^  \i^\^- 
I    after  filed  with  th  e  Comwissiouer  of  Pensions  prior  to  Wx^  ^t«»\,  ii^^  v^i 
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July,  eighteen  huDdred  and  eighty,  otherwise  the  pension  shall  com- 
mence from  the  date  of  filing  the  application." 

The  only  exception  to  this  limitation  is  in  favor  of  insane  persons 
and  children  under  sixteen  years  of  age.  The  appellant  evidently  does 
not  belong  to  either  of  these  two  classes. 

There  is,  therefore,  no  error  in  the  dating  of  her  pension,  and  yoar 
rejection  is  accordingly  affirmed. 


PROOF. 

William  B.  Pierce. 

Prior  Boundness  being  shown,  the  reception  of  the  injary,  as  alleged,  in  line  of  dnly, 
and  disability  shown  to  have  been  continnons ;  Held,  claimant  entitled  to  pen* 
sion. 

Assistant  Secretary  HawJclns  to  the  Commissioner  of  Pensions^  Aug.  31, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 
William  B.  Pierce,  Acting  Ensign,  IT.  S.  S.  "  Seneca." 

history. 

The  Bureau  of  Navigation  reports  appellant  appointed  Acting  Ensign 
in  the  Navy  Sept.  13, 1864.  Sept.  30, 1864,  detached  and  ordered  to  tbe 
'^  Seneca,"  June  20, 1865,  detached  and  granted  leave  of  absence.  Hon- 
orably discharged  July  25, 1865. 

2.  Ecport  of  Bureau  of  Medicine  and  Surgery,  *•  Seneca"  journals 
not  on  file  subsequent  to  June  28, 1864,  name  not  borne  on  other  records 
of  the  Bureau.  The  Bureau  of  Navigation  reports,  June  11, 1883,  Log 
Book  affords  no  information,  or  that  claimant  was  sent  in  charge  of  a 
boat  from  the  ship  to  land  troops  Dec.  24, 1864,  but  it  shows  he  was  tbe 
Officer  of  the  Deck,  on  duty  from  8  to  meridian,  and  from  8  to  midnight 
on  the  24,  Dec,  1864.  It  does  show  that  he  signed  the  log  book  from  8 
to  meridian  and  from  8  to  midnight  on  Dec.  24,  1864. 

3.  Dechiration  filed  March  14,  1883,  alleges  at  Fort  Fisher,  N.  C,  Dec. 
24,  1864,  in  going  ashore  with  a  boat  load  of  troops,  the  boat  was 
swamped,  capsized  and  rolled  over  and  over  in  the  surf.  In  exerting 
himself  to  save  the  boat  and  men  the  boat  rolled  over  on  him  strik- 
ing him  across  the  back  and  kidneys  causing  a  severe  rupture  of  both 
sides.  While  at  Norfolk,  Ya.,  sometime  afterwards  while  on  duty,  he 
fell  to  the  deck  and  fainted  away — was  unconscious  for  several  hours, 
and  was  treated,  he  thinks,  by  Asst.  Surgeon  Green. 

In  declaration  filed  April  4, 1883,  he  alleges  in  landing  Gen,  Butler's 

troops  at  the  first  siege  of  Fort  Fisher,  in  Dec.  1864,  the  boat  with  a  load 

of  soldiers  was  capsized,  he  was  knocked  down  and  crushed  under  the 

boatf  the  whole  weight  of  tbe  boat  faWmg  ae-to^^  \k^  «>vxx«ll  of  his  back 
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hile  down  in  the  sand ;  was  hauled  oat  by  the  tneD,  and  found  he  had 
istained  two  large  ruptures,  one  each  side.  Afterwards  in  goiug  up 
ape  Fear  Biver  under  Lt.  Commander  Wm.  B.  Cushiug,  at  high  tide 
I  the  night,  on  coming  down  had  to  lift  the  boat  over  obstructions  in 
le  river  and  burst  the  rupture  again.  While  at  Norfolk,  Va.  Navy 
ard  he  fell  across  a  gun  carriage  accidentally,  and  was  carried  below 
idwas  unconscious  several  hours.  Was  treated  by  Surgeon  Green  at 
le  Norfolk  Navy  Yard. 

4.  There  has  been  one  medical  examination  in  this  case,  that  by  the 
oard  of  Surgeons  at  Providence,  B.  I.  May  2, 1883,  who  reported  : 
Has  double  inguinal  hernia  reducible,  not  painful  and  easily  retained 
Y  a  trass.    Bate  f . 

5.  The  claim  was  rejected  June  2, 1886,  on  the  ground  of  "  no  record 
r  alleged  disability  and  claimant  is  unable  to  furnish  satisfactory  tes- 
mony  of  olScers  or  comrades  to  establish  origin  of  same  in  service  and 
ue  of  duty." 

6.  From  this  action  an  appeal  was  filed  Oct.  7, 188G,  appellant  eon- 
mding  that  the  ships  log  book  shows  that  he  had  the  last  morning 
atch  before  the  attack  and  gave  orders  to  call  all  hands  at  the  explo- 
lon  of  the  powder  boat.  It  will  also  show  the  time  written  by  himself 
nd  his  name  recorded  at  the  end  of  the  watch,  that  the  Executive  took 
barge  and  beat  to  quarters,  each  officer  to  his  division  to  clear  for  ac- 
ion,  and  after  being  under  Are  some  time  he  received  an  order  to  take 
is  boat  and  land  troops. 

If  the  log  book  does  not  show  such  duty,  and  the  overturning  of 
le  boat  in  the  breakers  and  the  accident  which  followe<i,  and  his  re* 
orting  on  board  disabled,  the  neglect  to  record  must  lay  with  the  man 
ho  had  charge  in  time  of  action.  Appellant  feels  that  he  has  clearly 
id  fully  substantiated  his  claim  by  eye  witnesses  to  his  disability  in- 
irred  in  service  and  line  of  duty. 

OPINION. 

This  claim  was  rejected  by  your  office  on  the  ground  that  there  was  "no 
icord  of  the  alleged  disability,  and  the  claimant  is  unable  to  furnish 
itiafactorj  testimony  of  officers  or  comrades  to  establish  origin  of  same 
service  and  line  of  duty."  An  examination  of  the  evidence  on  file 
(nders  it  difficult  to  understand  how  the  above  conclusion  was  arrived 
:  in  the  consideration  of  this  case. 

The  appellant,  in  his  declarations  and  affidavits  on  file,  alleges  the 
icurrence  of  his  disability  at  and  during  the  first  attack  on  Fort  Fisher, 
.  C,  on  or  about  the  24th  day  of  December,  1804.  The  official  records 
:'  the  War  show  that  said  attack  took  place  on  Dec.  25, 1864,  but  under 
le  established  rulings  of  this  Department  claimants  for  pensions  are  not 
did  to  exactandtechnical  precision  instating  the  time  and  datcsofthein- 
irrence  of  their  disabilities ;  and  the  fact  that  the  records  of  the  Bureau 
f  Navigation  of  the  Navy  Department  showed  that  the  liOgliwJt  qIW^ 
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vessel  records  that  appellant  was  the  officer  of  the  deck,  and  signed  the 
same  from  8  to  meridian  and  from  8  to  midnight  on  the  2iih  of  Dec, 
should  not  be  allowed  to  prejudice  appellant's  case ;  in  fact  when  a  mis- 
take in  dates  of  one  day,  as  was  evidently  the  case,  is  taken  into  cob- 
sideratioD,  the  above  mentioned  record  of  the  Bureau  of  Navigation  of 
the  Kavy  Department,  tends  rather  to  strengthen  the  allegations  of 
appellant's  declarations  than  to  weaken  them,  as  he  therein  states  that 
he  was  officer  of  the  watch  and  deck  just  before  the  attack  upon  the 
Fort  was  made.    The  circumstances  of  the  incurrence  of  appellant's  in- 
juries, by  the  capsizing  in  the  breakers  of  the  ship's  boat  commanded 
by  him  while  engaged,  under  orders,  in  landing  troops  from  transports, 
the  falling  of  the  boat  upon  him,  his  having  to  be  pulled  out  of  the  water 
and  borne  ashore,  his  complaining  at  the  time  of  injury  and  pain  in  his 
lower  bowels  and  groin,  and  of  the  pain  increasing  to  such  extent  that, 
upon  the  advice  of  a  brother  officer,  he  returned  to  his  ship  and  did  no 
more  duty  during  the  fight,  as  alleged  by  him,  are  borue  out  and  cor- 
roberated  in  every  particular  by  the  testimony  of  his  brother  officer  of 
the  same  ship,  Ensign  Owen,  who  was  an  eye  witness  of  the  occurrence, 
engaged  at  the  time  in  the  performance  of  the  same  duty,  and  also  by 
the  affidavits  of  two  of  the  men  who  were  with  him  in  the  boat.    The 
cont^ention  of  the  appellant,  that  he  should  not  be  prejudiced  by  the  fact 
that  the  log  book  of  the  ship  is  silent  as  to  his  alleged  detail  in  the  boat 
to  land  troops,  and  his  subsequent  return  to  the  ship  reporting  himself 
as  having  '^  come  on  board  injured ;"  the  circumstances  of  the  time  and 
place,  the  shij)  being  engaged  in  battle,  and  the  excitement  prevailing, 
incident  to  a  heated  engagement,  being  likely  to  cause  the  officer  of  the 
deck  at  the  time,  whose  duty  it  was,  to  record  them,  to  neglect  it,  seem 
to  be  most  natural  and  reasonable.    The  records  of  the  Bureau  of  Medi- 
cine and  Surgery  of  the  Navy  Department  show  that  the  medical  jour- 
nals of  the  '^  Seneca"  (appellant's  ship)  are  not  on  file  subsequent  to  June 
28, 18G4 ;  and  appellant  satisfactorily  accounts  for  the  absence  of  the  testi- 
mony of  the  Surgeon  of  his  ship — who  treated  him,  and  also  of  his  Exe- 
cutive Officer,  who  ordered  him  on  the  duty  aforesaid,  by  showing  their 
death  several  years  ago.    The  fact  should  be  taken  into  consideration 
that  the  officers  and  comrades  of  appellant  were  sailors,  whose  very  occu- 
pation greatly  increases  the  difficulty  and  length  of  time  necessary  in 
procuring  their  testimony;  and  in  this  case  it  would  seem  the  appellant 
has  presented  the  best  evidence  that  could  be  obtained  as  to  the  origin 
of  his  disabilities,  which  is  all  that  could  be  required  of  him  under  the 
rulings  of  your  office  and  this  Department.     (See  case  of  Motherby, 
Daniel  H.,  Digest  18^5,  p.  218).    It  is  true  that  these  witnesses  have 
no  personal  knowledge  that  claimant  was  ruptured  at  the  time  and  by 
the  accident  alleged,  but  they  swear  that  he  complained  at  the  time  of 
pain  and  injury  in  his  bowels  and  groin,  and  that  it  was  so  understood 
in  the  ship  then,  and  subsequently,  during  the  remainder  of  his  serv- 
j'ee,  and  their  festimouy  is  fully  cortobotale^V  \i^'  tVka  physical  condition 
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Of  appellant  a«  reported  in  the  certificate  of  the  board  of  Examining 
Surgeons  who  examined  him,  May  2,  1S83,  find  him  suffering  from 
'^doable  inguinal  hernia"  •  •  •  and  rate  him  f.  There  appears, 
io  the  accompanying  papers,  no  evidence  whatever  going  to  show,  or 
3ven  to  indicate,  unsoundness  of  claimant  prior  to  enlistment,  but  on 
^he  contrary  all  the  testimony  tends  to  prove  his  health  and  soundness 
o  the  alleged  date  of  the  incurrence  of  his  injury.  The  evidence  as 
o  the  continuance  of  appellant's  disabilities  since  discharge  is  also  full 
md  undisputed. 

The  fact  that  appellant  did  not  file  his  declaration  for  a  pension  until 
tfarch,  1883,  should  not,  in  this  case,  be  considered  an  adverse  circum- 
itance,  for  if  the  appellant  is  to  be  believed,  and  his  other  statements 
leem  to  be  corroborated  and  sustained  by  the  testimony  and  the  cir- 
cumstances and  to  mark  him  as  a  man  of  truth  and  honor,  he  only 
applied  to  the  government  for  relief  after  having  vainly  tried  to  return 
to  his  former  occupation  as  a  whaler,  failed  by  other  means  to  gain  a 
livelihood,  and  been  prevented  by  his  disabilities  from  engaging  in  man- 
ual labor,  except  of  the  very  lightest  character — ^a  spirit  of  independence 
md  self  reliance  that  should  be  encouraged  rather  than  repressed.  In 
riew  of  the  foregoing  considerations,  the  Department  concludes  that  the 
appellant  has  bronght  himself  clearly  and  unquestionably  within  the 
rule  in  regard  to  proof,  as  held  in  the  case  of  Morgan  Gaudy,  Vol.  1,  P. 
D.  p.  158, — "Prior  soundness  being  shown — the  reception  in  the  service 
of  the  injury  alleged  and  subsequent  existence  of  disability  therefrom — 
the  claimant  is  entitled  to  pension ; "  and  this  Department  cannot  escape 
the  conviction  that  your  action  in  rejecting  this  claim  should  be  reversed, 
and  this  appeal  sustained  (see  also  case  of  Jno.  B.  Talbot  No.  352,683, 
decided  by  this  Department  May  25,  1887,  unpublished).  Yon  are 
therefore  requested  to  place  the  appellant  on  the  roll  of  pensioners,  in 
accordance  with  the  law  and  the  regulations  of  your  office  applicable 
to  the  facts  which  the  Department  recognizes  in  this  case. 


evidence. 
John  Casey. 

i  discharge  upou  certificate  of  disability,  which  states  the  disability  existed  prior 
to  enlistment^  will  not  be  controverted  by  testimony  of  casual  observers  given 
twenty  years  after  the  said  discharge. 

issistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions  j  July  28, 1887. 

Herewith  are  returned  the  papers  in  the  pension  claim  'No.  36647  of 
fohn  Casey,  late  a  private  in  company  •*  C,"  26th  regiment  of  Missouri 
Volunteers. 

The  said  John  Casey  was  enrolled  on  the  27th  of  October,  IS^l^  ^w3l 
lischarged  on  Bccoant  of  disability  on  the  8th  of  ae\>lem\>ev,\%^'l%   \\3l 
10757  PEN 14 
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the  certificate  of  disability  upon  which  he  was  discharged,  T.  M.  Bice, 
Captain  of  the  company,  states,  that  '<  during  the  last  winter  he  had  a 
severe  attack  of  measles,  which,  aggravated  by  a  scrofulous  humor, 
produced  total  blindness  in  one  eye  and  imperfect  sight  in  the  others 
rendering  him  entirely  unfit  for  military  duty.  He  has  been  scrofaloDS 
for  some  years.^  J.  S.  Prout,  Surgeon  of  the  regiment,  states,  in  said 
certificate,  that  he  had  carefully  examined  the  soldier  and  found  him 
unfit  for  duty  because  of  ^Moss  of  sight  of  right  eye  and  inflammation 
of  the  other.  Eyes,  several  years  ago,  were  long  inflamed,  and  when 
he  was  enlisted  were  only«ai)parently  good.  Became  worse  after  an 
attack  of  measles  ". 

On  the  27th  of  November,  1803,  Mr.  Casey  filed  an  application  for 
pension,  in  which  he  alleged  that,  while  in  the  service  and  line  of  duty, 
he  contracted  chronic  ophthalmia  of  his  left  eye,  and  entirely  lost  the 
sight  of  his  right;  that  the  loss  of  sight  of  his  right  eye  and  the  im- 
paired condition  of  the  left  was  due  to  careless  and  unskillful  treat- 
ment of  them  by  an  army  surgeon. 

In  a  declaration,  filed  on  the  23rd  of  December,  1875,  he  states  that, 
in  November,  18G1,  he  was  taken  with  measles;  also,  that  he  lost  the 
sight  of  his  right  eye  in  an  engagement  with  the  enemy.  In  a  declara- 
tion, filed  on  the  19th  of  September,  1879,  he  states  that,  in  January, 
1862,  he  was  taken  sick  with  measles,  which  disease  settled  in  his  eyes 
and  caused  the  loss  of  his  right  eye,  and  very  much  weakened  the  left 
eye.  In  a  declaration,  filed  on  the  28th  of  June,  1880,  he  claims  pen- 
sion for  total  blindness  of  the  right  eye  and  partial  blindness  of  the  left, 
the  result  of  measles  contracted  in  January,  1862. 

The  claim  was  rejected  by  your  office  on  the  ground  that  the  disabil- 
ity for  which  pension  is  claimed  originated  before  the  applicant  en- 
listed. 

From  this  action  the  appeal  is  taken. 

OPINION. 

The  surgeon  of  the  regiment,  upon  whose  certificate  the  soldier  wa« 
discharged,  attributed  the  condition  of  his  eyes,  which  existed  at  dis- 
charge, to  disease  from  which  he  sufl'ered  before  his  enlistment.  The 
surgeon  states  that  at  the  time  of  the  soldier's  enlistment  his  eyes  were 
<*only  apparently  sound,''  that  they  "became  worse  after  an  attack  of 
measles." 

The  question  of  the  weight  which  should  be  attached  to  a  certificate 
of  disability  for  discharge  was  fully  considered  by  this  Department  ou 
the  20th  of  January,  1887,  in  connection  with  the  claim  of  Isaac  Wil- 
liamson for  pension.  No.  320,483.  In  that  decision  it  was  held  that  a 
statement  in  such  certificate  that  the  disability  on  account  of  which  the 
soldier  was  discharged  existed  prior  to  enlistment,  not  only  overcomes 
the  legal  presumption  that  he  bad  no  disability  when  he  entei^d  the 
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service,  bat  mast  be  takea  as  satisfactory  evidence  of  the  fact  stated, 
until  sach  statement  is  clearly  disproved. 

The  evidence  filed  to  rebat  the  statement  contained  in  the  certificate 
of  disability  in  this  case  was  taken  more  than  twenty  years  after  the 
period  to  which  it  relates.  The  testimony  of  the  witnesses  who  were 
merely  casnal  observers  of  the  applicant,  and  w  hose  attention,  it  must 
bepresamed,  was  not  particularly  directed  to  the  matter  about  which 
they  testify,  can  not  be  accepted  to  controvert  the  certificate  made  at 
the  date  of  discharge  by  a  medical  officer  whose  duty  it  was  to  ascer- 
tain and  state  the  facts. 

The  decision  of  your  office  in  the  case  is,  therefore,  affirmed. 


I 


EVIDENCE— PnoOF  OF  ORIGIN, 

John  W.  Dodge. 

m 

Lay  teBtimony,  giTen  twenty  years  after  the  alleged  incarrence  of  a  disability,  and 
nnsQpported  by  record  or  medical  testimony,  will  not  establish  a  claim. 


AiHstant  Secretary  Hawkins  to  the  Commisaioner  of  Pensions^  July  26, 

1887. 

Herewith  are  returned  the  papers  in  the  original  invalid  pension  claim 
No.  461,490,  of  John  W.  Dodge,  late  a  private  in  Co.  F,  1st  Begt.  Mich. 
Engineers  &  Mechanics. 

HISTOEY. 

Claimant  enlisted  Sept.  25, 1861,  and  was  discharged  Nov.  29, 18G4. 

The  declaration,  filed  October  3, 1882,  alleges  that  he  was  enrolled 
and  served  in  Co.  C,  1st  Mich.  Engineer  &  Mechanics,  and  that  on  or 
about  the day  of  March  186-,  from  exposure  and  hardships  inci- 
dent to  army  life,  he  contracted  and  became  affected  with  deafness. 

The  records  of  the  Adjutant-General's  Office  show  that  claimant  en- 
listed in  Co.  F,  1st  Mich.  Eng.  &  Mec,  was  on  the  muster  rolls  of  Co.  £, 
same  regiment,  in  Nov.  &  Dec.  1861,  and  present  on  the  roll  of  Co.  F 
from  January  to  April  20, 1862.  May  &  June,  1862,  absent,  '*  Left  sick 
at  St.  Louis,  Mo.,  May  13, 1862.  Same  reports  to  Aug.  31, 1864,  inclusive.* 
Sept.  &  Oct.,  1864,  absent.  Transferred  to  Invalid  Corps  Sept.  15, 1864. 
Not  borne  on  the  rolls  of  Co.  0.  Transferred  Nov.  25, 1863,  to  the  27th 
Co.,  2d.  Battalion  I.  C.  (subsequently  the  98th  Co.  2d  Batt.  V.  E.  C.)  by 
reason  of  not  being  sufficiently  robust,  and  is  reported  present  to  June 
30, 1864;  Aug.  31,  1864,  absent,  sick  in  hospital;  Oct.  31,  1864,  same 
report.    No  evidence  of  disability  alleged. 

Sent  to  hospital  Aug.  13, 1864,  for  treatment ;  nature  of  sickness  not 
stated. 
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Sargeon-General  rei)ort8  treatment  as  follows :  Kor.  23, 1861,  entered 
regimental  hospital  with  ague,  and  returned  to  duty  Nov.  2G,  1S61 ;  en- 
tered Convalescent  G.  H.  No.  1  &  2,  Benton  Barracks,  Mo.,  May  17^ 

1862,  diagnosis  not  stated,  and  was  sent  to  G.  H.,  St.  Louis,  Mo.,  Mav 
25, 1862,  with  bronchitis,  and  returned  to  duty  Sept.  8,  1862 ;  entered 
No.  6  G.  H.,  New  Albany,  Ind.,  Oct  1, 1862,  was  treated  for  neuralgia 
and  transferred  March  9, 1863;  entered  G.  H.,  Quincy,  Ills.,  March  10, 

1863,  with  debility.  Cause  of  transfer  to  Inv.  Corps  not  stated.  As 
private,  Co.  98,  2d  Batt.  Inv.  Corps,  entered  G.  H.,  Quincy,  Ills.,  Aug. 
10, 1864,  with  intermittent  fever.  Records  of  regiment  furnish  no  fur- 
ther case. 

Was  examined  by  board  of  examining  surgeons  at  Detroit,  Feb.  6,  I 
1884,  who  report :  age,  75 ;  weight,  135 ;  height,  5  feet  7  inches ;  pulse^  | 
72;  respiration,  17 ;  temperature,  98.5.    Unable  to  hear  wat<;h  by  con-  ? 
tact ;  can  hear  by  raising  voice  to  very  loud  tone  sitting  within  foar 
feet  of  him.    Deafness  severe  in  both  ears.    Disability. 

The  claim  was  rejected  on  the  ground  that,  there  was  no  proof  of 
origin,  or  treatment  of  the  alleged  deafness  while  in  the  service.  ^ 

From  this  decision  claimant  appeals. 

OPINION. 

The  declaration  of  claimant  alleges,  as  the  ba^is  of  his  claim  for  pen- 
sion, that,  as  the  result  of  exposure  while  in  the  service  and  in  the  line 
of  duty,  he  contracted  deafness. 

Although  the  record  evidence  shows  that  the  claimant  was  treated  at 
the  regimental  hospital  for  ague,  at  Good  Samaritan  Hospital,  St. 
Louis,  for  bronchitis,  at  No.  6,  General  Hospital,  New  Albany,  for  neu- 
ralgia, at  general  hospital  at  Quincy,  111.,  in  1863,  for  debility,  and,  in 

1864,  for  intermittent  fever,  there  is  no  record  that  he  was  at  any  time 
treated  for  deafness;  and  the  report  of  the  Adjutant-General  states  that 
there  is  no  evidence  of  the  disability  alleged.  Claimant  fails  also  to 
furjiish  the  testimony  of  his  regimental  surgeon  or,  indeed^  any  medical 
testimony  whatsoever  showing  treatment  for  deafness  while  in  the 
service. 

The  testimony  of  comrades,  to  the  effect  that  claimant  complained  of 
deafness,  which  he  attributed  to  exposure,  cannot  be  admitted.  It  is 
•to  be  noted  that  the  evidence  of  these  comrades  was  not  filed  until  after 
Oct.  3, 1832,  a  period  of  twenty  years  from  the  incuiTcnce  of  the  al- 
leged disability.  In  the  case  of  Andrew  J.  Mclntire,  Vol.  1,  P.  D.  p.  20, 
it  is  held:  "Lay  testimony,  when  unsupported,  in  a  case  like  this,  by 
the  record  or  by  direct  medical  evidence,  and  which  is  dated  years  after 
claimants  discharge,  cannot  be  accepted  as  proof  of  the  incurrence  of 
the  alleged  disability  in  the  service." 

In  view  of  this  decision,  of  the  entire  absence  of  competent  proof  of 
the  incurrence  or  treatment  for  deafness  while  in  the  service,  and  of 
the  advanced  age  of  the  claimaut— 13 — ^at  \A\^  Wm^  ol  t\v^  filing  of  the 
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loclaratioii,  it  must  be  held  that  claimant  fails  to  connect  his  existing 
lisability  with  any  disability  incurred  in  the  service.  The  action  of 
^'oar  office  in  rejecting  the  claim  is,  therefore,  affirmed,  and  the  appeal 
lismissed. 


ORIGINAL  INVALID  CLAIM— PROOF. 

Oeobge  W.  Gemberling. 

Where  disability  is  alleged  to  have  been  contracted  during  a  first  service,  and  soldier, 
having  re-enlisted  and  served  through  a  second  service,  has  no  record  of  his 
alleged  disabilities  and  fails  to  prove  their  existence  from  the  date  of  first  dis- 
charge to  1877 ; 

Held,  claim  not  established,  and  the  second  enlistment  acts  as  an  estoppel  on  claim- 
ant to  allege  disabilities  contracted  in  the  first  service. 

A  sUtant  Secretary  Hawkins  to  the  Cammissianer  of  Pensions^  July  26, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
Jone  9, 1887,  upon  the  appeal  of  George  W.  Gemberling,  late  a  private 
Co.  '^F,"  131st  Regt,  and  Cos.  "D"  and  "A,"  208th  Regt.  Pennsyl- 
vania Volunteers,  upon  his  appeal  from  the  action  of  your  office  reject- 
ing bis  original  invalid  claim  No.  528343. 

On  December  13, 1884,  claimant  filed  an  original  declaration  for  pen- 
non in  which  he  alleges,  that  he  <'  was  enrolled  on  the  6th  day  of  August, 
1862,  in  Company  "  F,''  of  the  131st  Regiment  Pa.  Vols.,  and  was  hon- 
orably discharged  at  Harrisburg,  Pa.,  on  the  23rd  day  of  May,  1863  5 
•  *  •  ♦  that  while  a  member  of  the  organization  aforesaid,  in  the  serv- 
ice and  line  of  duty  at  Sharpsburg,  Md.,  on  about  the  15th  day  of 
September,  1862,  he  was  attacked  with  diarrhoea  and  piles,  caused,  as 
be  believes,  by  the  exposures  and  hardships  of  a  severe  campaign, 
change  of  water  and  of  diet,  and,  particularly,  by  the  forced  marches 
be  had  to  take  with  the  regiment  from  Washington  to  Sharpsburg, 
^Id.,  and  Antietam,  for  the  purpose  of  taking  part  in  the  Antietam  bat- 
tle. That  he  was  treated  in  hospital  at  Frederick  City,  Md.,  for  about 
two  weeks,  some  six  or  eight  weeks  after  the  battle  of  Antietam ;  that 
ke  has  not  been  employed  in  the  military  or  naval  service  otherwise 
than  as  above  stated,  except  as  a  musician  in  Co.  A,  208th  Pa.  Vols., 

trom  Aag.  31, 1864,  to  June  1, 1865. 
The  Adjutant-General  U.  S.  A.,  in  his  report  of  June  24, 1885,  says : 

'*  George  W.  Gemberling,  a  private  in  Co.  F,  131st  Pa.  Vols,  was  en- 
rolled Aug.  6, 1862,  at  Selin's  Grove,  Pa.,  for  9  months,  and  is  reported 
DQ  muster  roll  of  company,  dated  from  Aug.  12  to  Oct.  31, 1862,  absent, 
Bick  in  hospital,  (Regimental  Return  for  Sept.  1862  does  not  report  him 
among  the  absent  enlisted  men);  ^ov.  and  Dec,  1862,  to  April  10^  1863^ 
present.  Mustered  out  with  company  May  23, 1863,  at  H.aTt\ft)a\vt%.j^^* 
^ame  also  borne  as  George  W.  Gamberling.    George  W,  Gam\>«\\\i%i» 
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musician  Co.  D,  1308th  Pa.  Vols.,  was  enrolled  Aug.  31,  1861,  at  Harris- 
burg,  Pa.,  lor  1  year,  and  is  reported  on  muster  roll  of  Co.  A,  dated 
Sept.  12  to  Oct.  31, 1864,  present:  transferred  from  Co.  D  to  Co.  A  Oct. 
Ist. ;  Nov.  and  Dec.  1864,  to  April  30, 1865,  present.    Mustered  out  with 
Co.  June  1, 1865,  at  Alexandria,  Va.    Name  also  borne  as  George  W. 
GemberJing.     No  evidence  of  alleged  disabilities.    Nature  of  sickness 
not  stated.    Name  not  borne  on  hospital  records  208th  Pa.  Vols.,  cover- 
ing from  March  4  to  May  29, 1865.    Morning  reports  Co.  D,  208th  Pa, 
Vols,  covering  Sept.,  1864,  or  morning  reports  A,  208th  Pa.  Vols,  cover- 
ing from  Nov.,  1864,  to  May,  1865,  furnish  no  information.    Begimental 
or  Co.  F  books,  131st  Pa.  Vols,  (including  hospital  records  and  Go.  re- 
turns, or  Co.  returns  either  Co.  208th  Pa.  Vols.)  are  not  on  file. 

The  Surgeon-General  U.  S.  A.,  in  his  report  of  June  22,  1885,  says:  . 
"  Private  Geo.  W.  Gemberling,  Co.  P,  131  Pa.  Vols.,  was  admitted  to 
G.  H.  Camp  B,  Frederick,  Md.,  with  debilities  (no  prescriptions),  and 
transferred  to  Con  v.,  Alex.  Nov.  25, 1862.  Records  of  post  hospital  camp, 
near  Alexandria,  Va.,  from  Nov.  25, 1862,  to  Dec.  31,  1863,  furnish  no 
evidence  in  this  case,  nor  do  records  of  hospitals,  bearing  upon  this ; 
case,  prior  to  Oct.  31, 1862.  No  medical  records  of  the  regiment  on 
file." 

The  claim  was  rejected  Feb.  2,  1886,  on  the  following  ground,  to  wit: 
'^  Claimant  has  declared  his  inability  to  furnish  any  testimony  to  shov 
that  he  was  disabled  by  reason  of  the  alleged  chronic  diarrhoea  and  piles 
during  the  period  from  the  date  of  his  discharge  to  1877." 

From  this  adverse  action  the  appeal  is  taken. 

OPINION. 

The  record  and  parol  evidence  in  this  case  shows  that  the  soldier  en- 
listed Aug.  6,  1862,  to  serve  nine  months  in  Co.  F,  131st  Regt.  Pa.  Vols., 
and  that,  in  or  about  one  month  after  enlistment,  he  became  sick  and  was 
sent  to  hospital  at  Frederick  City,  Md.,  where  he  was  treated  for  '<De- 
bilitas  "  only  a  short  time  (about  two  weeks),  when  he  was  transferred 
to  Convalescent  Camp,  near  Alexandria,  Va.,  and  after  four  days  rejoined 
his  company  and  regiment,  and  served  to  the  end  of  his  term  of  enlist- 
ment, at  which  time  he  was  mustered  out  with  his  company,  by  reason 
thereof. 

It  is  also  shown  by  said  evidence  that,  about  fifteen  months  subse- 
quent to  his  first  service,  he  re-enlisted  as  a  musician  in  Company  D, 
208th  Regiment  Pa.  Vols.,  to  serve  one  year,  and  served  continuonsly 
from  the  31st  day  of  August,  1864,  to  the  1st  day  of  June,  1865,  when 
he  was  mustered  out  of  service  with  his  company  by  reason  of  the  end- 
ing of  the  Civil  War. 

It  is  shown  by  the  record  of  the  soldier's  service  that,  from  the  date 
of  his  re-enlistment  till  his  final  discharge,  he  served  continuously  with- 
oat  having  made  any  hospital  record,  which  fact  goes  to  show  he  had 
fully  recovered  from  whatever  d\sa\)\\\ty  \ie\i^v\i\A^tL\%\,^^\.\SRA, 
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It  is  conceded  that,  if  the  soldier  had  been  afflicted  by  a  return  of  his 
former  sickness  or  disability  while  serving  his  second  term  of  enlistment, 
tben,  and  in  snch  case,  it  would  be  evidence  of  the  continuance  of  such 
sickness,  and  would  be  accepted  to  prove  snch  fact  and  prevent  estop- 
pel; bat  the  case  at  bar  is  barren  of  all  such  proof,  and  seems  to  be  pos- 
sessed of  several  ear-marks  of  demerit. 

The  history  of  the  claim  shows  that  it  is  very  probable  the  claimant's 
sickness,  in  1862,  was  not  due  to  his  military  service,  as  from  his  sworn 
statement  it  appears  he  was  sick  and  disabled  with  piles  the  first  month 
of  his  service — i.  e.,  on  the  march  from  Washington  to  Antietam,  in 
Sept,  1862. 

It  also  appears  by  claimant's  statement  that  he  is  unable  to  prove  by 
medical  testimony  the  existence  or  continuance  of  his  alleged  piles  and 
diarrhcea  from  September,  1862,  up  to  the  year  1877  ;  he  offers  excuses 
for  his  failure  to  supply  such  evidence  which,  upon  review,  are  found 
not  to  be  consistent  or  sufficient. 

It  also  appears  by  the  claimant's  sworn  statement,  filed  May  14, 1885, 
that  ^'  at  the  time  he  re-enlisted  he  was  suffiering  from  said  disabilities, 
and,  fearing  that  his  ill-health  would  result  in  his  rejection,  he  procured 
another  comrade  to  personate  him  at  the  time,  who  was  mustered  into 
the  service  in  his  place  and  stead.  This  statement  of  claimant  is  evi- 
dently devoid  of  truth,  but,  at  the  same  time,  if  it  is  true,  proves  him  to 
be  a  person  devoid  of  manly  honor,  as,  at  the  time  of  his  re  enlistment, 
the  Government  was  in  sore  need  of  sound  and  healthy  men  to  fill  the 
decimated ranksof  its  volunteer  army,and,  in  order  toobtain  sound  men, 
the  National  and  State  Governments  paid  large  bounties  to  volunteers ; 
hence,  it  would  seem  by  his  own  admission,  he  cared  little  for  the  needs  or 
thegoodof  country,  provided  he  secured  a  fraudulent  muster, which  would 
procure  him  bounty  and  pay  as  a  soldier,  disregarding  his  future  ability 
to  perform  the  duties  required  of  him  by  law  in  time  of  war.  But  his 
statement  seems  inconsistent,  as,  if  he  really  did  procure  another  to 
personate  him,  he  could  certainly  have  obtained  his  corroborative  testi- 
mony, if  living,  and,  in  case  of  death,  he  could  have  mentioned  his  name 
and  shown  why  he  did  not  obtain  such  testimony  during  the  per- 
son's life-time.  The  great  length  of  time  which  claimant  allowed  to 
elapse  (nearly  twenty  years)  before  he  filed  his  claim  is,  of  itself,  evi- 
dence that  he  had  but  little  expectation  of  being  allowed  a  pension. 
The  failure  to  show  by  any  reliable  testimony  that  his  alleged  disa- 
bility disabled  him  for  the  performance  of  manual  labor  between  the 
time  of  his  first  discharge  and  re-enlistment  is  another  evidence  that 
his  statement  as  to  his  suffering  from  ill  health  on  Aug.  31,  1864,  was 
unfounded. 

From  a  careful  review  of  the  whole  case  it  is  quite  apparent  that 
claimant  has  most  signally  failed  to  prove  his  right  to  pension. 

While  it  is  the  desire  of  the  Department  that  every  good.  ^iW^'^cyc\jKS( 
soldier^  sailor  aad  marine^  who  has  been  injured  or  d\aa\Ae3i\\3L\i\3L^^^x^ 
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ice  and  line  of  duty,  and  who  is  thereby  incapacitated,  either  in  whole 
or  in  part,  for  the  performance  of  manaal  hibor,  shonld  be  promptly 
and  liberally  pensioned,  yet,  at  the  same  time,  it  is  equally  as  desiroas 
that  no  fraudulent  or  unworthy  claimant  should  be  allowed  a  pensioD. 
In  the  case  at  bar,  the  claimant's  statements  seem  to  be  full  of  incon- 
sistencies :  they  are  unreliable;  and,  then,  he  having  failed  to  prove  by 
the  record  of  the  War  Department,  or  by  the  testimony  of  any  officer  or 
comrade,  the  existence  or  continuance  of  the  alleged  piles  or  diarrhoea 
during  his  second  term  of  service;  and  inasmuch  as  the  records  prove 
that  he  served  from  date  of  said  enlistment  to  the  date  of  muster-out, 
in  active  field  service,  in  apparent  good  health,  without  having  made 
any  hospital  record — ^he  is  estopped  from  claiming  pension  for  disa- 
bility occurring  in  his  first  service,  from  which  he  recovered,  leaviog 
no  impediment  at  discharge,  nor  for  twenty  years  thereafter,  the  De- 
partment believes  your  action  rejecting  this  claim  was  proper  and  is 
affirmed. 


BE'EATING  AND  INCREASE  CLAIM— ACTS  OF  JUNE  18,    1874   AND  JUKE 

16,  1880. 

James  B.  Hanvey. 

To  entitle  a  claimant  to  a  rating  of  $50.  per  month,  under  the  act  of  Jane  18, 1874, 
he  mast  be  *'  so  permanently  and  totally  disabled  as  to  require  the  regular  and 
personal  aid  and  attendance  of  another  person." 

To  entitle  a  claimant  to  increase  from  $50.  to  $72 — as  provided  by  the  Act  of  Jane  16f 
1880 — he  must  have  been  then,  at  date  of  passage  of  the  Act,  in  receipt  of  |50 
per  month,  or  have  had  an  application  for  increase  pending  at  the  date  of  its 
passage. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  PensionSj  Sep.  1, 

1887. 

Herewith  are  retarued  the  papers  in  the  Increase  Invalid  Pension 
Claim,  Certificate  No.  127,756,  of  James  B.  Hanvey  (Insane)  late  Pri- 
vate Co.  F,  108  K  Y.  Vols. 

Claimant  enlisted  August  24, 1862;  discharged  April  27, 1863. 

In  original  declaration,  filed  Jan.  27, 1872,  the  claimant  alleges  chronic 
diarrhoea  and  epilepsy,  contracted  at  Falmouth,  Ya.  Jan.  1863. 

He  was  examined  July  2,  1873,  by  an  examining  surgeon  at  Roches- 
ter, N.  Y.,  who  rates  him  $24.  per  month  for  epilepsy,  but  finds  no  disa- 
bility from  chronic  diarrhoea. 

Pensioned  April  22, 1874  at  $15  per  month  from  April  28,  1863,  for 
epilepsy,  and  $18  from  June  4, 1872,  the  date  of  an  Act  of  Congress  au- 
thorizing increase. 

He  was  again  examined  Sept.  6,  1875,  by  a  Board  of  Surgeons  at 
Rochester,  N.  Y. — who  rate  him  $24.  for  epilepsy. 

Ou  Sept  24, 1875,  he  filed  an  application  for  increase  for  epileptic  fits, 
and  he  was  examined  Dec.  1,1875,  by  a'Boatdot^wT^^ow^^iX.^^^x^'^Vet^ 
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N.  Y.,  who  rate  him  $18.  for  epilepsy,  and  his  claim  for  increase  was  re- 
jected Dec.  22, 1875. 

He  was  again  examined  Sept.  4, 1877,  by  a  Board  of  Surgeons  at 
Rochester,  N.  Y.  who  rate  him  115.  for  epilepsy,  and  his  pension  was 
reduced  to  $15.  from  Jane  4, 1877. 

On  May  13, 1878,  he  filed  another  application  for  increase,  alleging 
that  he  required  constant  aid  and  attendance,  and  was  examined  by  a 
Board  of  Surgeons  at  Rochester,  N.Y.,  who  rate  0,  for  epilepsy,  contracted 
in  the  service. 

He  was  again  examined  May  21,  1879,  by  the  same  Board,  who  rate 
him  at  $8.  for  epilepsy ,  and  his  pension  was  Increased  to  $18.  from  May 
21, 1879. 

His  pension  was  increased  to  $24.  under  Act  of  March  3,  1883,  from 
that  date. 

On  July  7, 1885,  Daphne  A.  Hanvey,  Committee  of  pensioner,  filed 
an  application  for  increase,  alleging  that  pensioner  was  insane ;  that  he 
required  the  constant  care  ef  others.  He  was  then  examined  by  a  Board 
of  Sargeons  at  Bochester,  N.  Y.,  October  8, 1885,  who  rate  him  first  grade 
for  epilepsy  and  results,  and  his  pension  was  increased  to  $50.  from  Oc- 
tober 8, 1885  which  action  is  concurred  in  by  the  Medical  Referee. 

Appealed  January  3, 1887,  by  Daphne  A.  Hanvey,  Committee  of  in- 
sane pensioner,  through  her  attorney,  George  W.  Lamb  of  Rochester, 
^,  Y.  on  the  ground  that  the  soldier  should  originally  have  been  pen- 
sioned at  $50.  per  month  in  1874  from  the  date  of  the  Act  approved  June 
18jl874,  which  provides  that  $50.  shall  be  paid  soldiers  disabled  as  he 
was— and  at  $72.  per  month  from  June  16, 1880,  the  date  of  the  act  al- 
lowing that  amount  to  soldiers  in  like  condition. 

OPINION. 

If  the  law  be  read  carefully  and  understandingly,  the  Department  is 
of  opinion  that  the  claimant  and  the  Attorney  of  record  will  be  con- 
vinced it  would  be  unlawful  to  grant  the  petition  set  forth  in  the  ap- 
peal. Two  Acts  of  Congress,  under  which  the  case  at  bar  comes,  are  as 
follows : 

"AN  ACT  to  increase  the  pension  of  soldiers  and  sailors  who  have  been  totally  dis- 
abled. 

"  Be  it  enacted  by  tlie  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  section  four  of  the  act  en- 
titled ^An  act  to  revise,  consolidate,  and  amend  the  laws  relating  to 
pensions,'  and  approved  March  third,  eighteen  hundred  and  seventy- 
three,  be  so  amended  that  all  persons  who,  while  in  the  military  service 
of  the  United  States,  and  in  the  line  of  duty,  shall  have  been  so  per- 
manently and  totally  disabled  as  to  require  the  regular  personal  aid 
and  attendance  of  another  person,  by  the  loss  of  th^  svft\\t  ot  bQ.tS3L  ^'^<Ke.> 
or  bj  the  loss  of  the  sight  of  one  eye,  the  sigbt  ot  \.\i^  ot\vfct\kaN\\v%\i^^x^ 
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previously  lost,  or  by  the  loss  of  both  hands,  or  by  the  loss  of  both  feet, 
or  by  any  other  injury  resulting  iu  total  and  permanent  helplessness, 
shall  be  entitled  to  a  pension  of  fifty  doilai8  per  month  ;  and  this  shall 
be  iu  lieu  of  a  pension  of  thiity-one  dollars-  and  twenty  five  cents  per 
mimth  granted  to  such  person  by  said  section :  Provided,  That  the  in- 
crease of  pension  shall  not  be  granted  by  reason  of  any  of  the  injuries 
herein  specified,  unless  the  same  shall  have  resulted  iu  permanent,  total 
helplessness,  requiring  the  regular  personal  aid  and  attendance  of  an- 
other person. 

'^  Sec.  2.  That  this  act  shall  take  effect  from  and  after  the  fourth  day 
of  June,  eighteen  hundred  and  seventy  four. 

"Approved,  June  18, 1874.'^ 

And  agaiu : 

**  Chap.  236. — AN  ACT  to  increane  the  pensions  of  certain  pensioned  soldiers  and 
sailors  who  are  utterly  helpless  from  injuries  received  or  disease  contracted  while  in 
the  United  States  service. 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  Unilecl 
States  of  America  in  Congress  assembled^  That  all  soldiers  and  sailors 
who  are  now  receiving  a  pension  of  fifty  dollars  per  month,  under  the 
provisions  of  an  act  entitled  '*An  act  to  increase  the  i)eu8ion  of  sol- 
diers and  sailors  who  have  been  totally  disabled,"  approved  June  eight* 
eenth,  eighteen  hundred  and  seventy-four,  shall  receive,  in  lieu  of  all 
pensions  now  paid  them  by  the  Goveniment  of  the  United  States,  and 
there  shall  be  paid  them  iu  the  same  manner  as  pensions  are  now  paid 
to  such  persons,  the  sura  of  seventy-two  dollars  per  month. 

•  •••••• 

"Approved,  June  16, 1880." 

Now  let  us  see  what  the  physical  condition  of  this  soldier  was  oa 
June  4, 1874 — when  it  is  claimed  he  should  have  been  pensioned  at  $50. 
per  month  under  the  Act  first  above  quoted.  Our  only  lawful  sources 
of  information  are  contained  in  two  official  medical  examinations  made 
of  him  about  this  time ;  viz,  one  on  July  2, 1873 — when  he  was  rated 
$24.  per  month  for  epilepsy,  but  nothing  for  chronic  diarrhcea,  and  an- 
other examination  September  G,  1875— when  he  was  again  rated  $24. 
for  epilepsy.  This  we  must  accept  as  the  best  evidence  of  the  soldier's 
condition  at  that  time.  To  be  entitled  to  $50.  per  month  under  the  law 
of  June  18, 1874  (passed  between  the  dates  of  these  two  examinations) 
it  must  be  showu  that,  in  the  language  of  the  law,  the  claimant  was 
then  **  so  permanently  and  totally  disabled  as  to  require  the  regular  per- 
sonal aid  and  attendance  of  another  person.''  No  such  state  of  things 
is  shown  to  exist,  and  hence  he  was  not  then  entitled  to  be  rated  at 
$50.  per  month,  nor  did  he  become  so  entitled  until  the  date  of  the  med- 
ical examination  of  October  8, 1885.  It  follows,  therefore,  that  as  he 
was  not  receiving  a  pension  of  $50.  per  mouth  at  the  date  of  passage  of 
the  Act  aj^proved  June  16, 1880,  he  has  not  title  to  $72.  per  month,  as 
claimed^  under  that  a<5t. 
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StroDg  ilissatisfactioD  is  expressed  in  the  appeal  that  other  men  sim- 
ilarly afflicted  have  been  re-rated  at  $50.  and  subsequently  at  $72. 
But  the  claimant  is  lemiDded  that  in  soch  case  it  must  have  been  shown 
that  error  was  made  in  the  original  rating,  which  has  not  been  done  in 
this  case. 

It  is  also  contended  in  the  appeal  that  the  claimant  ^'  should  not  be 
deprived  of  $72.  per  month  ",  on  the  ground  that, "  as  he  was  not  drawing 
(50.  per  mouth,  June  16, 1880,  he  must  continue  to  draw  what  he  is  now 
receiving,  however  great  his  disabilities,  which  deponent  submits  is  un- 
fair, unjust,  and  unlawful." 

From  the  medical  examination  held  May  21, 1879,  the  Board  only  rated 
hiin*$18.  per  month,  and  he  was  increased  to  $24.  in  1883,  not  because 
his  disability  had  increased,  but  because  the  Act  of  March  3, 1883,  pro- 
vided that  all  "  persons  on  the  pension  roll     ....     who,  while  in 
^     the  military  service  of  the  United  States  and  in  the  line  of  duty  were 
"so  disabled  as  to  render  their  incapacity  to  perform  manual  labor 
equivalent  to  the  loss  of  a  hand  or  a  foot,  shall  receive  a  pension  of 
124.  per  month."    From  this  it  will  be  seen  that,  by  no  possible  liberal 
construction,  can  it  be  held  that  he  had  ever  been  entitled  to  $50.  per 
month  up  to  that  time — March,  1883.    A  careful  reading  of  the  law  will 
show  that  it  follows  be  can  never  receive  $72.  per  mouth,  even  if  his 
disability  to  day  has  reached  the  degree  requiring  ''constant  personal 
aid  and  attendance  of  another  person,"  simply  for  the  reason  he  was  not 
receiving  $50.  per  month  on  June  16th,  1880.   This  may  appear  "  unfair, 
QDJust,  and  unlawful,"  as  it  is  expressed  in  the  appeal,  but  it  is  the  law, 
nevertheless,  and  by  that  alone  the  Department  must  be  guided.    For  the 
information  and  satisfaction  of  the  claimant's  Committee,  his  mother, 
the  appellant,  the  following  opinion  of  the  Attorney  General  of  the 
United  States,  rendered  December  15, 1880,  and  published  in  Vol.  XVI. 
p.  694.  Op.  A.  G.  is  quoted.    It  says,  "The  Act  of  June  16,  1880,  is  so 
clear  and  explicit  that  it  is  not  susceptible  of  any  construction  which 
would  extend  itsbenefits  beyond  the  persons  distinctly  described  therein. 
These  are  the  persons  '  who  are  now  (that  is,  at  the  date  of  the  act)  re- 
ceiving a  pension  of  $50.  per  month,  &c.    It  may  be  impossible  for  us 
to  see  any  reason  why  Congress  might  not,  with  propriety,  extend  the 
bounty  contemplated  by  the  Act  of  June  16,  1880,  to  all  who  should 
thereafter  become  entitled  to  the  benefits  of  the  Act  of  June  18, 1874 ; 
but  when  an  Act  has,  in  distinct  terms,  limited  its  bounty  to  those  who, 
at  the  date  of  its  passage,  were  receiving — under  said  Act  of  1874 — a 
pension  of  $50.  per  month,  it  would  not  be  possible,  by  construction, 
to  extend  its  benefits  to  another  class  who  might  thereafter  come  into 
existence,  even  if  it  were  not  jpossible  to  see  why  that  class  was  not 
equally  deserving. 

"  I  am,  therefore,  of  opinion  that,  the  language  of  the  Act  of  June  16, 
1880,  being  explicit  and  clear,  construction  cannot  extend  its  beuefi^ta  so 
as  to  increase  the  pensions  of  those  who  might  fhexeaftftx  Xi^eovsife  ^v^^- 
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titled  to  receive,  under  the  Act  of  Juuo  18, 1874,  the  sum  of  $50.i)er 
month,  80  that  they  should  thereby  receive  the  $72.  a  month  contem. 
plated  by  the  later  act.'* 

The  action  of  your  office  in  rejecting  this  claim  for  increase  is  affirmed, 
and  the  appeal  is  dismissed. 


evidence—line  of  duty, 
Invalid  Pension  Claim— William  Grossman. 

Where  the  testimony  is  not  sufficient  to  establish  incarrence  of  the  alleged  iiijary  in 
the  line  of  duty  nor  its  continuance  in  a  pensionable  degree  since  dischirge; 
Hold,  Rejection  proper. 

Assistant  Secretary  HaicMns  to  the  Commissioner  of  Pensions^  Au^.  27, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  yoar  report  of 
July  22, 1887,  upon  the  appeal  of  William  Grossman,  late  of  Co.  0, 29th 
N.  Y.  Vols. 

HISTORY. 

1.  Enlisted  May  9, 1S61,  in  Co.  C.  29th  N.  Y,  Vols.  Mustered  out  with 
company  June  20, 1863. 

2.  Enlisted  July  11, 1863,  in  Co.  1. 16th  K  Y.  Cavalry.  Muster  out  roll 
of  Co.  E  3rd  N.  Y.  Prov.  Cav.,  to  which  transferred,  reports  him  mus- 
tered out  Sept.  21, 1865. 

3.  The  Surgeon  General  U.  S.  A.  reports,  entered  P.  H.  Winchester, 
Va.,  June  21,  1862,  diagnosis  not  given.  Transferred  July  9,  1862. 
Entered  G.  H.  York,  Pa.,  July  11 ,  1862,  with  rheumatism.  Betnmed  to 
duty  Sept.  2,  1862. 

4.  Declaration  filed  June  13,  1879,  alleges  that  about  July  15, 1862, 
was  injured  in  left  knee  by  falling  over  a  stump,  or  a  tree,  while  on  guard 
at  night. 

There  have  been  two  medical  examinations  in  this  case,  the  first  by 
a  Board  at  Philadelphia,  Pa.,  Dec.  15, 1880.  Eate  one-fourth.  The  last 
by  a  Board  same  place,  rate  one-fourth. 

The  claim  was  rejected  Nov.  1, 1886,  upon  the  recommendation  of  the 
legal  reviewer,  on  the  ground  that  "  the  injury  of  knee  in  service  seems 
to  be  established,  but  claimant  has  failed  to  adduce  positive  or  reliable 
proof  as  to  incurrence  in  line  of  duty." 

From  this  action  an  appeal  was  filed  Dec.  3, 1886. 

OPINION. 

This  claim  was  rejected  by  your  oflBce  for  the  reason  that  no  positive 
or  satisfactory  proof  has  been  produced  by  appellant  showing  the  in- 
currence of  the  injury  relied  on,  in  the  line  of  duty.    An  examination 
of  the  evidence  on  file  would  indicate  tlvat  VXieT^  ^t^  \.^^  ^l^meuts  in- 
volved  In  the  consideration  of  ibis  cVaim,  jlr&tbj,\)ci^  %w«tfi\^\tfil  ^WJa^ 
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t«stimoDy  to  establish  incarrence  of  the  injary  id  line  of  duty^  aud, 
secondly^  the  continuance  of  the  alleged  disability  in  a  pensionable  de- 
I  gree.  The  position  taken  by  this  Department  in  cases  involving  the 
\  question  of  line  of  duty,  where  the  alleged  disability  arises  from  injury 
resulting  from  ordinary  casualty  or  accident,  not  necessarily  connected 
with  the  military  service  or  duties  of  the  soldier,  has  been  very  clearly 
laid  down  and  discussed  in  the  cases  of  Ammerman,  William  M.,  Vol.  1, 
P.D.  p.  5,  and  Jones,  William,  Vol.  1,  P.  D.  p.  87 — where  it  is  held  to 
be  the  rule  that  ^Hhe  cause  of  disability  or  of  death  giving  title  to  pen- 
(  sioQ  must  in  some  manner  pertain  to  and  have  a  natural  and  logical 
c  nection  with  the  military  service  and  to  line  of  duty  in  said  service." 
Tbe  logical  deduction  from  this  ruling  must  be,  that,  in  cases  like  the 
one  under  consideration,  the  cla  imant  must  establish  clearly  and  fully 
by  competent,  sufficient  and  satisfactory  evidence,  that  the  injury  al- 
leged was  incurred  by  him  when  in  the  performance  of  some  act  apper- 
taining to  his  duty  as  a  soldier  and  under  the  orders  of  his  superior 
officer,  and  was  not  the  result  of  his  own  carelessness  or  negligence, 
Dor  incurred  while  acting  on  his  own  account  and  of  his  own  resi)onsi- 
bility.  In  other  words,  the  presumption  of  law,  in  such  cases,  is  not  in 
his  favor;  and  when  the  incurrence  of  an  injury  not  ordinarily  attribu- 
table or  incident  to  the  proper  discharge  of  his  military  duties,  is  al- 
leged— the  burden  of  proof  is  upon  him.  Upon  applying  these  princi- 
ples to  the  evidence  as  presented  in  this  case  it  is  evident  that  it  is 
neither  sufficiently  certain  as  to  the  manner  of  the  incurrence  of  the  al- 
leged injury,  or  satisfactory  as  to  its  results.  The  appellant  testifies 
that  he  fell  over  a  stump  and  hurt  his  knee,  when  hurrying,  at  the  com- 
mand of  his  orderly  sergeant,  to  go  on  picket.  The  date  alleged  is  July, 
1862,  and  the  time  the  accident  occurred  at  8  p.  m.  At  that  time  and 
season,  and  under  ordinary  circumstances  of  weather,  it  could  not  have 
been  sufficiently  dark  to  prevent  the  appellant  from  seeing  such  an  ob- 
stacle in  his  path,  and  avoid  it  by  the  use  of  the  most  ordinary  care, 
and,  if  he  rushed  blindly  and  carelessly  forward  and  injured  himself  as 
the  result  of  his  own  gross  negligence,  certainly  it  cannot  be  contended 
that  incurrence  was  in  the  line  of  duty  as  defined  in  the  decisions  above 
cited. 

Five  of  the  comrades  of  appellant  testify  that  he  hurt  his  knee  about 
the  time  alleged,  but  no  two  of  them  agree  with  each  other,  nor  with  ap- 
pellant, as  to  how  it  happened.  Some  say  he  fell  while  on  march  and 
cut  his  knee  on  glass,  some  say  he  was  on  duty  at  the  time,  and  others 
say  he  was  not,  some  fix  the  time  of  the  accident  in  the  day  time,  others 
at  night;  and  even  the  testimony  of  the  comrade,  who  states  tl^at  he 
was  at  his  side  when  he  fell,  differs  so  materially  from  that  of  the  ap- 
pellant, and  is  so  indefinite  and  uncertain  that  no  reasonable  conclusion 
can  be  deduced  from  it  supporting  the  theory  that  appellant  was  injured 
in  line  of  duty. 

It  seems  clear  that  the  injury  sustained  by  appeWawt  vWvV  \\q^  ^wvMwcols^ 
in  ih  jwDsioaable  degree.    The  witnesses  who  sweat  \a  \l^  \w\vc\^\\^vi.^jj\ 
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speak  of  it  as  a  very  tnfling  matter,  and  not  of  a  permanent  character. 
Tbe  hospital  records  at  York,  Pa.,  show  that  appellant  was  received  and 
treated  there  for  rheumatism.  Appellant  was  mustered  out  with  his 
company  June  20, 186.'),  and  reenlisted  July  11,  1803,  and  served  dur- 
ing the  remainder  of  the  war.  His  captain  and  several  comrades  in  his 
second  service  testify  that  he  was  sound,  and  did  full  dut^'.  His  certifi- 
cate of  discharge  from  his  first  service  states  that  ^^  No  objection  is 
known  to  exist  to  his  being  re-enlisted.'' 

His  brother,  and  comrade  in  his  second  service,  states  that  he  aod 
appellant  were  examined  together  for  enlistment  in  16th  N.  Y.  Cavalry, 
and  they  were  stripped  naked,  no  objections  made  to  appellant's  re-en- 
listing, that  he  served  with  him  two  years  and,  he  did  regular  duty. 
The  Board  of  Examining  Surgeons  report  but  a  trifiing  skin  wound  aa 
the  result  of  said  injury,  and,  although  they  rate  him  one- fourth,  it  is 
evident  from  their  certificate  it  is  not  for  the  disability  alleged. 

For  the  reasons  above  given  the  Department  is  of  the  opinion  that 
your  action  in  rejecting  this  claim  was  correct,  and  it  is  affirmed,  and  the 
appeal  dismissed. 

be'rating  claim, 
William  L.  D.  O'Grady. 

Where  ratings  have  been  made  in  conformity  with  the  medical  recommendations, 
from  time  to  time,  and  they  are  pronounced  just  and  sufficient  by  the  Medical 
Referee  :  Held,  not  entitled  to  re-rating. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  July  19, 

1887. 

Herewith  are  returned  the  papers  in  the  Ee-rating  Invalid  Pension 
Claim,  Oertificate  No.  211,682,  of  William  L.  D.  O'Grady,  late  Private 
and  2ud.  Lieut.  Co.  B,  88th  N.  Y.  Vols. 

Enlisted  December  7,  1861,  as  a  Private  in  Co.  C,  88th  N.  Y.  Vols. 
Promoted  to  be  2nd.  Lieutenant  of  his  regiment,  and  so  mustered  to 
date  Feb.  10, 1863. 

The  following  is  a  copy  of  the  Surgeon's  Oertificate  upon  which  Lieut. 
O'Grady  based  his  resignation  which  was  accepted  March  9,  1864; 
viz: — 

"  I  do  hereby  certify  that  I  have  carefully  examined  this  officer,  and 
find  that  he  is  laboring  under  myopia,  (a  near  sightedness),  which  pre 
vents  him  from  performing  the  duties  of  an  officer,  more  particularly  at 
nighU  From  this  cause  he  has  been  unable  to  perform  any  picket  duty, 
and,  in  consequence  thereof,  he  is,  in  my  opinion,  unfit  for  duty.  1  do 
further  declare  my  belief  that  he  will  never  be  able  to  perform  the  duties 
of  an  officer. 

^' Dated  at  Camp  near  Stevijusbiirg  this  5th  day  of  March,  1864. 

^^\\.  K,  LOWELL 
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III  his  original  declaration,  filed  December  18«  1871,  claimant  alleges 
that  ^^  while  in  the  service  aforesaid  and  line  of  dnty  he  was  wonnded 
by  gunshot  in  left  breast  and  left  shoulder,  on  or  about  Sept.  17, 1862, 
at  the  battle  of  Antietam  Md.  in  action  and  in  line  of  dnty  in  United 
States  service.    Treated  therefor  in  U.  S.  General  Hospital,  name  for- 
gotten, Baltimore,  Md.,  for  seven  weeks  thereafter.    Also  wounded  by 
fragment  of  shell  in  right  hip  on  or  about  Dec.  J  3, 1862,  at  the  battle  of 
Fredericksburg,  Va.,  in  active  line  of  duty,  and  United  States  service. 
Treated  therefor  by  regimental  Surgeon  Powell  and  not  in  general  hos- 
pital.   He  was  promoted  to  2nd  Lieut.  Co.  H  and  B,  88th  N.  Y.  Vols, 
that  he  has  not  been  in  the  civil,  military  or  naval  service  of  the  United 
States  since  his  discharge  therefrom,  March  9, 1864 ;  that  since  leaving 
the  service  said  applicant  has  resided  in  New  York,  County  of  N.  Y.,  and 
State  of  N.  Y.  and  East  Indies,  and  his  occupation  has  been  an  aocount- 
ant  and  journalist.     He  had  to  give  up  a  lucrative  situation  in  the  East 
Indies  on  account  of  wounds.    He  makes  his  declaration  for  the  purpose 
of  being  placed  on  the  Invalid  pension  Roll  of  the  United  States,  b^' 
reason  of  the  disability  above  stated." 

(2)  On  March  9, 1880,  claimant  filed  another  declaration  alleging  *<  that, 
while  in  the  service  and  line  of  duty  at  the  battle  of  Antietam,  Md., 
on  or  about  Sept.  17, 1862,  he  was  shot  in  the  breast;  at  Fredericks- 
barg  Dec.  13, 1862,  he  was  shot  in  the  hip ;  from  Sept.  1862,  perhaps 
weakened  by  wounds  and  sequel  from  exposure  and  strain  on  night 
marches,  and  on  severe  picket  duty  in  the  snow,  his  eyes  became  griev- 
ously injured,  so  as  to  necessitate  his  discharge  on  Surgeon's  Certificate 
of  Disability,  and  to  militate  against  his  success  in  life  ever  after  up  to 
the  present  in  his  profession  as  Civil  Engineer  and  Architect;  that  he 
was  treated  in  hospital  as  follows : — Douglass  Hospital,  Washington,  D. 
C.,  for  dysentery  in  the  winter  of  1861, 1862 ;  in  hospital  near  Eail  Boad 
De|K)t,  Baltimore,  Md.,  in  Sept.  and  Oct.  1862 ;  that  he  has  not  been 
employed  in  the  military  or  naval  service  otherwise  than  above  stated; 
that  since  leaving  the  service  he  has  resided  in  India,  and  in  the  City  of 
New  York,  or  Brooklynu,  or  East  New  York,  N.  Y.,  and  his  occupation 
has  been  that  of  a  Banker  and  Journalist ;  that  prior  to  his  entering  into 
the  service  above  named,  he  was  a  man  of  good,  sound  physical  health, 
being,  when  enrolled,  a  young  and  histy  gentleman;  that  he  is  now  en- 
tirely disabled  from  obtaininghis  subsistence  by  manual  labor  by  reason 
of  his  injuries  above  described,  received  in  the  service  of  the  United 
States.'^ 

(3)  On  July  27, 1880,  claimant  testifies  that  ^^for5  years  immediately 
preceding  my  enlistment  into  the  service  of  the  United  States,  on  the 
6th  day  of  Dec.  1861,  I  resided  in  the  following  named  places : — Lon- 
don, Chatham,  Portsmouth,  England;  also  Belize,  British  Honduras; 
and  my  occupation  was  that  of  a  soldier  and  gentleman.  Since  my 
discharge  from  sai*!  service  on  the  10th  day  of  March,  1864, 1  have  re- 
sided in  India^  at  Madnis^  Bangalon  and  Gochiu,  au^  Q^\^^Q\£LQiw^^^\> 
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various  branch  offices  of  tho  Bank  of  Madras,  up  to  Nov.  1870,  since 
when  I  have  resided  in  New  York,  Brooklyn,  and  East  New  York,  and 
my  occupation  has  been  that  of  a  Banker  and  Journalist.  I  farther 
state  that  the  disability  for  which  I  claim  pension  arises  from  wounds 
and  impaired  eyesight,  which  was  contracted  daring  my  service  in  the 
face  of  the  enemy,  wounds  being  received  at  Antietam  and  Fredericks- 
barg,  and  my  eyes  being  ruined  by  the  strain  of  night  marches  and 
heavy  picket  duty  in  the  snow.  I  have  had  no  medical  treatment,  ex- 
cept for  liver  complaint  in  India,  for  which  my  service  might  have  pre- 
disposed me,  but  which  forms  no  part  of  this  claim.  It  is  not  in  the 
power  of  medicine  to  cure  my  eyes  or  prevent  my  wounds  interfering 
with  any  attempt  at,  even  not  very  violent,  physical  exertion.  Since 
the  origin  of  the  disability  for  which  pension  is  claimed,  I  have  suffered 
from  the  following  acute  diseases : — Liver  complaint,  with  abcesses, 
for  which  I  was  treated  by  Dr.  Whitton,  Civil  Surgeon,  Cochin  Malaba, 
India." 

(4)  On  August  31,  18S3,  claimant  testifies  that  ''it  is  an  absolute  im- 
possibility for  him  to  prove  the  daily  conditiou  of  his  eyes,  for  eighteeu 
years,  by  any  one,  two,  or  three  or  more  witnesses,  for  he  has  been 
abroad  in  India  for  nearly  six  years  and  has  been  engaged  in  a  variety 
of  places  here,  so  that  he  has  no  friend  or  acquaintance  who  has  seeu 
him  even  once  a  month  for  longer  than  two  years  at  a  time.^ 

(5)  On  April  17, 1886,  claimant  filed  claim  for  increase  alleging  that 
he  believes  himself  ^'  entitled  to  an  increase  of  pension  on  account  of  inad- 
equacy of  the  amount  granted  for  disease  of  eyes  and  that  some  mistake 
must  have  been  made  in  the  rating.  The  disease,  as  shown  by  papers 
on  file,  was  incurred  as  an  officer,  and  is  of  such  character  that  it  has 
practically  neutralized  the  education  of  the  pensioner,  has  kept  him 
poor  ever  since  he  left  the  service  where  he  did  his  full  duty,  and  it  is 
progressive,  threatening  total  blindness." 

Pensioned  June  19,  1882,  at  $2  per  month  from  March  10,  1864,  for 
gun-Shot  wound  of  left  breast  and  right  hip.  Increased  to  $5.75  from 
March  10,  18G4,  and  $9.50  from  April  26, 1865,  and  $15  from  June  23, 
1886,  for  gun-shot  wound  of  left  breast,  and  right  hip  and  disease  of 
eyes. 

The  Medical  Referee  says,  under  date  of  April  1,  1886,  that  "the 
claimant  has  been  rated  fairly,  and  to  a  degree  commensurate  with  the 
disability.    The  disability  is  progressive." 

Under  date  of  April  23, 1886,  the  Medical  Referee  says, — that  "upon 
a  reconsideration  of  this  claim  it  is  thought  to  be  just  to  grant  an  in- 
crease to  i  for  disease  of  eyes  from  April  26,  1885,  the  date  of  the  last 
certificate.    The  rating  previous  to  that  date  should  not  be  disturbed." 

On  May  5, 1886,  the  Medical  Referee  says: — "Former  opinion  based 

upon  Dr.  Peck's  (expert)  statement,  that  this  is  a  case  of  progressive 

myopia  and  that,  with  proper  correction  of  vision  of  each  eye,  fair,  so 

flvit  he  rates  i  for  disease  of  eyea.    T\\e>  Biookl'jYL  Board  had,  June  4» 
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L8S4,  rated  |  for  short  sightedness.  The  old  New  York  Board,  Oct.  11, 
L881,  merely  mentiou  that  he  had  defect  of  vision,  coirected  by  glasses. 
[  am  therefore  of  the  opinion  that  ^  to  date  of  Dr.  Peck's  examination, 
^pril  2G,  1885,  and  i  thereafter,  was  as  nearly  jnst  and  right  as  we  can 
5ver  make.'' 

On  May  13,  1886,  the  Medical  Eeferee  says,  ^^I  have  again  called  up 
Ibis  case,  and  find  the  rating  of  the  old  Brooklyn,  K  Y.,  Board  as  fol- 
lows : — Gun-shot  woand  of  left  breast  i ;  Gun-shot  wound  of  right  hip 
};  short-sightedness  | ;  find  the  disability  as  above  described  to  entitle 
him  to  I  rating." 

On  July  17,  1886,  the  Medical  Keferee,  after  considering  the  last 
medical  examination  of  June  23, 1886,  by  the  Brooklyn  Board,  says : — 
^^Approved  for  gun-shot  wound  of  left  breast  and  right  hip,  and  disease 
of  eyes  total  (2nd  Lieut's.)  for  all,  from  June  23,  1886.  Ke-rating  for 
disease  of  eyes  recommended  at  one  half  from  April  26,  1885,  to  June 
23, 1886." 

In  addition  to  the  medical  examination  of  this  officer  held  by  the  Sur- 
geon of  his  regiment  in  1864,  as  given  in  full  herein,  he  was  also  ex- 
amined as  follows : 

(1)  By  a  Board  of  Surgeons  in  Brooklyn,  N.  Y.,  March  6,  1872,  who 
Bay  nothing  about  his  eyes  and  rate  him  nothing  for  his  wounds. 

(2)  By  a  Board  of  Surgeons  in  New  York  City,  October  11, 1881,  who 
rate  him  J  for  gun-shot  wund  of  breast,  no  disability  from  two  other 
woands,  and  state  as  follows  concerning  eyes :  ^'.Counts  fingers  at  10 
feet ;  has  defect  of  vision  corrected  by  glasses."  For  this,  the  Board 
gives  no  rating. 

(3)  Next  examination  by  Board  of  Surgeons  in  Brooklyn,  N.  Y.,  »/une 
4, 1884,  who  say  as  follows :  "  We  find  impaired  vision  in  both  eyes  in 
the  form  of  myopia.  Vision  of  right  eye  about  ^^^  ,•  that  of  left  some- 
what belter.  He  reads  the  2nd  line  of  this  certificate  at  4  inches  with- 
oot  glasses ;  the  latter  (the  glasses)  are  strongly  concave.  lie  is  f 
disabled,  we  think,  from  short  sighteduess."  To  this  they  add  a  rating 
}f  f  for  wounds,  making  f  in  all. 

(4)  On  April  26,  1885,  appellant  was  again  examined,  this  time  by 
Sdward  L.  Peck,  an  expert  oculist,  and  an  examining  Surgeon  of  the 
Pension  Office.    The  following  is  a  copy  of  his  report: — 

"Claimant  makes  the  following  statement: — That  while  on  duty  on 
>icket,  he  incurred  short-sight,  and  has  suffered  from  increase  of  the 
lame  ever  since." 
i.  E.  V.    tI(T  •  With  —  i  1 V  ^g  :  with  —  |  reads  Jager  a  at  6  to  9  inches. 

J.  E.  V.  1  1-2-100 :  with  —  i  v  i| :  with  —  |  reads  Jager  1  at  6  to  8 
nches. 

'*  Without  lenses,  claimant  is  nearly  blind  ;  for  the  i>erformance  of 
nannal  labor,  he  is  interfered  with." 

The  examination  reveals  the  following  objective  facts  iu  6u\)\\ovt  o€ 
lis  stsktewents:  '^A  case  of  progressive  myopia,  \9\Wi  o^Wx^m^^^^'^v. 
16757  PEN lo 
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I  find  iu  each  eye  a  lar^e  ainoimt  of  choridal  pigment  with  correspoDd- 
iug  tiiiu  retina;  iu  addition,  there  are  evidences  of  old  choriditis  in  vi- 
cinity of  each  nerve  and  yellow  spot.'*  i 

^^  Perimetric  tests  show  a  loss  of  visual  field ;  in  left  e.ye  it  is  less  con- 
centric  than  in  right.  Right  rectns  intemus  muscle  is  insufficient,  be- 
ing unable  to  converge  within  6  inches  distance.  It  is  an  nnndnally 
rapid  increase  of  myopia,  but  is  due  to  choroidal  trouble.  He  is,  in  my 
opinion,  entitled  to  a  ^  rating  for  the  disability  caused  to  right  eye,  and  ; 
J  for  that  caused  to  left  eye,  the  sum  of  which  aggregates  ^J*  :- 

(5)  On  June  23,  188G,  appellant  had  his  last  medical  examination  by 
a  Board  of  Surgeons  in  Brooklyn,  who,  in  their  report,  rate  appellant 
§  for  gun  shot  wound  of  breast,  0  for  gun-shot  wound  of  hip,  and  total 
for  disease  of  eyes.  The  following  is  their  only  comment  on  the  latter. 
They  say :  **  He  is  very  myopic ;  can  count  fingers  with  right  eye  at 
three  feet  only,  with  the  left  eye  at  5  feet.  He  is  entitled  iu  our  opinioQ 
to  I  total  for  gun-shot  wound  of  breast,  0  for  gun-shot  wound  of  Lip, 
and  total  for  disease  of  eyes." 

On  August  21,  1886,  the  claimant  filed  an  appeal  in  the  Department 
on  the  ground  that  gross  injustice  has  been  done  him  in  fixing  his 
rating  for  the  disability  due  to  disease  of  eyes. 

OPINION. 

The  case  at  bar  is  one  of  those  that  can  be  intelligently  decided  by  med- 
ical exi>erts  only.  While  the  Secretary  of  the  Interior  is  undoubtedly 
clothed  with  ample  authority  to  reverse  the  action  of  any  subordinate 
officer  of  his  Department,  he  certainly  will  not  do  so  unless  it  is  shown 
that  the  subordinate's  action  is  erroneous.  Especially  must  it  be 
clearly  shown  that  error  has  been  committed  iu  matters  relating,  not  to 
the  law  in  the  case,  but  to  points  that  are  purely  medical,  before  he  will 
interfere  with  the  deliberate  professional  judgement  of  the  highest 
medical  authority  of  the  Department, — the  Medical  Referee. 

It  may  be  well  to  explain  for  the  information  of  the  appellant  who,  ia 
his  appeal,  assails  the  Medical  Referee  in  very  vigorous  language,  that, 
so  far  as  medical  questions  are  concerned,  that  officer  stands  to  the  De- 
partment, to  all  intents  and  purposes,  iu  tlie  same  general  attitude  as 
does  the  Attorney  General  of  the  United  States  on  questions  of  law. 

The  law  provides  (Sec,  356,  title  VIII,  Revised  Statutes)  that  "The  head 
of  any  Executive  Department  may  require  the  opinion  of  the  Attorney 
General  on  any  questions  of  law  arising  in  the  administration  of  his  De- 
partment." The  head  of  a  Department  may  not  be  a  lawyer,  or,  being 
a  lawyer,  he  may  desire  to  have  his  own  view  of  a  case  verified  and  for- 
tified  by  the  highest  law  officer  of  the  Government — a  gentleman  se- 
lected for  that  post  by  reason  of  learning  in  the  law.  Of  this  officer, 
therefore,  the  Chief  of  a  Department,  in  the  language  of  the  statute, 
"requires  the  opinion  •  •  •  •  on  questions  of  law  arising  in  the 
administration  of  his  Department,^'    It  \%  Te5v&o\i?»XAfe\ft  <dk&^\vav<^tV\ajt  the 
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departmental  Chief  would  not  ask  the  Attorney  General  for  his  opinion 
f  he  did  not  intend  to  bd  gaided  by  it  when  he  got  it.    The  President 
Limaelf  does  the  same  thing. 

Now,  as  to  the  Medical Beferee:  Section  477G,  Revised  Statutes,  reads 
18  follows :  ^^  The  Secretary  of  the  Interior  is  authorized  to  appoint  a 
iuly  qualified  surgeon  as  Medical  Beferee,  who,  under  the  control  and 
direction  of  the  Commissioner  of  Pensions,  shall  have  charge  of  the  ex- 
amination and  revision  of  the  rejiorts  of  examining  surgeons,  and  such 
other  duties  touching  medical  and  surgical  questions  in  the  Pension 
Office  as  the  interests  of  the  service  may  demand  •  •  •  •    •    •    •  •.'^ 

The  Secretary  of  the  Interior  may  not  be  a  doctor  of  medicine,  or,  be- 
ing a  doctor,  he  may  desire  to  have  his  own  view  of  a  case  verified  and 
fortified  by  the  highest  medical  officer  of  his  Department,  the  Medical 
Beferee,a  gentleman  selected  for  the  post  by  reason  of  his  being  learned 
in  me<1icine  and  surgery  and  kindred  subjects.    As  in  the  case  instanced, 
wherein  the  Departmental  Chief  asks  the  opinion  of  the  Attorney  Gen- 
eral on  a  point  of  law,  the  Departmental  Chief  now  asks  the  opinion  of 
the  Medical  Beferee  on  a  point  in  medicine  or  surgery ;  and  it  is  evi- 
dent that  it  would  be  absurd  to  ask  for  such  opinion,  if  he  did  not  in- 
tend to  be  guided  by  it  when  he  got  it.    The  very  title  of  that  officer — 
conferred  by  statute, — the  "  Medical  Beferee ",  in  a  measure  defines 
the  duties  thereof. 

Now,  as  the  abstract  from  the  record,  hereto  appended,  shows  Lieut. 
(yCrady  has  had  several  official  medical  examinations,  one  in  particu- 
lar, by  an  expert  oculist,  Dr.  Peck ;  and  the  reports  of  these  examina- 
tions have  been  duly  considered  and  reported  upon  by  the  Medical 
Beferee,  Dr.  John  Campbell.  Th<it  officer  has  rendered  his  opinion 
based  upon  his  own  personal  professional  knowledge  of  the  disease  in 
question,  as  well  as  upon  the  reports  of  the  medical  examinations, 
in  conformity  to  the  requirements  of  the  statute  and  of  his  oath  of  of- 
fice. Unless,  therefore,  it  can  be  shown  that  manifest  error  has  been 
made,  the  Department  cannot  justly  interfere.  This  has  not,  as  yet, 
been  done,  and  hence  the  action  of  your  office  is  affirmed  and  the  ap- 
peal dismissed. 

It  is  believed  that  this  course  as  adopted  by  tbe  Department  is  in 
the  interest  of  justice  and  of  right,  to  both  the  soldier  and  tbe  Gov- 
ernment, and  that  its  tendency  is  to  render  the  rulings  and  decisions  of 
the  Department  harmonious,  all  of  whicli,  it  would  seem,  should  be  ac- 
complished if  possible. 

As  before  remarked,  tbe  appellant  has  taken  occasion  to  speak  in  very 
severe  terms  concerning  the  action  of  tbe  Medical  Beferee  and  tbe 
course  taken  by  that  officer  with  reference  to  tbe  disease  of  bis  eyes. 
The  appellant  has  doubtless  forgotten  tbe  important  fact  that,  in  bis 
original  declaration  for  pension,  filed  December  18,  1871,  be  does  not 
allude  to  his  eyes  in  any  manner  whatever;  that  the  sole  ground oiv 
which  heat  that  time  claimed  pension  was  for  gviii-8\\oV,\so\x\i^^wA\v\ 


228  DECISIONS    RELATING    TO    PENSIONS. 

the  same  paper  he  specially  states  that  he  ^'  had  to  give  up  a  lacratire 
situation  in  the  East  Indies  on  account  of  wounds.''  It  was  not  until 
March  9, 1880,  some  nine  years  later,  that  he  filed  another  declaratioD, 
in  which,  for  the  first  time,  he  makes  a  claim  for  disease  of  eyes.  Thea 
followed  the  various  medical  examinations  of  claimant's  eyes,  the  re- f- 
ports  of  which,  as  already  explained,  the  Medical  Eeferee  has  acted  npon 
in  accordance  with  the  law. 

The  two  declarations  referred  to  are  quoted  verbatim. 

In  order  that  the  appellant  may  fully  understand  the  views  of  tbe 
Department,  you  are  requested  to  cause  to  be  sent  him  a  copy  of  this 
opinion,  also  of  all  the  other  matter  hereto  appended. 


PJiOOF. 

Increase  of  Pension— Henry  H.  uarothers. 

Where  there  is  uo  record  or  medical  evidence  of  the  incurrence  of  alleged  diseases '.a 
the  service  and  line  of  duty,  and  pensionable  degree  of  disability  is  not  shown 
to  have  existed  since  filing  claim :  Held,  Rejection  proper. 

Assistant  Secretary  HawMns  to  the  Commissioner  of  Pensions^  Aug.Zl, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report, 
dated  August  17,  1887,  on  the  appeal  of  Henry  H.  Carothers,  late  » 
private  of  Co.  H,  II th  W.  Va.  Vols.,  from  the  action  of  your  office  ia 
rejecting  his  claim  for  increase  of  pension,  Certificate  No.  26I,G40. 

In  his  original  declaration,  filed  February  21,  1882,  Mr.  Carothers 
alleged  that,  in  October,  18G4,  he  contracted  chronic  diarrhoea  and 
typhoid  fever  which  resulted  in  heart  disease. 

In  an  affidavit  filed  October  24,  1882,  be  states  that  he  contracted 
heart  disease  about  October  19, 18G4,  at  the  battle  of  Cedar  Greek,  and 
chronic  diarrha^a  and  typhoid  fever  in  November,  1864. 

The  records  of  the  War  Department  show  that  claimant  enlisted 
August  2nd,  1862,  and  that  he  is  reported  on  rolls  of  company  to  October 
31,  1864,  as  "present'',  on  roll  for  November  and  December,  1864,  as 
t' absent  sick  in  Sheridan  Field  Hospital  since  December  16,  1864," 
and  on  roll  for  January  and  February,  1865,  as  "absent  sick  in  McKeon's 
Mansion  Hospital,  Baltimore,  Md." 

The  report  from  the  Surgeon  General  shows  that  he  was  admitted  to  | 
Sheridan  Field  HospitJil,  Winchester,  Va.,  December  16, 1864,  from  the   i 
field  with  acute  diarrhoea,  transferred  December  27, 1864,  entered  19th 
A.  C.  Hospital,  Winchester,  Va.,  (Taylor's  Hotel)  December  29,  1864. 
with  typhoid  fever,  transferred  January  12,  1865;  entered  McEim^s 
Mansion,  G.  H.  Baltimore,  Md.,  January  12, 1865,  with  Typhoid  Fever; 
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oaghed  January  20,1865;  readmitted  February'  19,  186*5,  and  dis 
rged  from  the  service  May  16, 1865. 

>u  April  4th,  1884,  a  peusioQ  was  granted  the  claimant  at  $4.00  per 
nth  from  February  21, 1882,  for  the  disability  resulting  from  chronic 
trrLoea  and  resulting  debility,  but  the  claim  for  pension  on  account  of 
art  disease  and  typhoid  fever  was  at  the  same  time  rejected  on  the 
ound  that  there  is  no  evidence  of  the  continuance  of  disability  iVom 
pho?d  fever  since  the  soldier's  discharge,  that  there  is  no  evidence 
I  file  showing  heart  disease  while  in  the  service,  and  tliat  the  same 
innot  be  accepted  as  a  result  of  chronic  diarrhoea  or  typhoid  fever 
Dce  it  was  alleged  to  have  been  contracted  prior  to  the  incurrence  of 
M  diarrhoea  and  typhoid  fever. 

On  October  14, 1884,  the  appellant  filed  an  application  for  pension  on 
M3oant  of  heart  disease,  result  of  typhoid  fever,  and  increased  disabil 
Y  from  the  results  of  chronic  diarrhoea;  and  on  January  28lh,  1885, 
is  pension  was  increased  to  $10.00  per  month  from  December  31,  1884, 
»r chronic  '^diarrhoea  and  results,"  the  claim  so  far  as  it  relates  to  the 
ther  disabilities  being  at  the  same  time  rejected  on  the  ground  that  no 
Isability  has  resulted  from  said  causes. 

Ou  March  10th,  1885,  he  filed  an  application  for  a  further  increase  of 
fusion,  alleging  piles  resulting  from  chronic  diarroea,  and  also  heart 
isease,  typhoid  fever,  and  results. 

This  claim  for  increase  was  rejected  as  to  chronic  diarrhoea  and  re- 
ilts,  October  8th,  1885,  on  the  ground  that  the  claimant  was  then  in 
«eipt  of  the  full  amount  of  pension  to  which  he  is  entitled  under  the 
>w  for  the  disability  resulting  from  said  cause,  and,  as  to  the  other 
sabilities,  the  former  action  of  the  ofiice  was  adhered  to. 
On  April  10,  1886,  he  again  filed  an  application  for  increase  alleging 
tart  disease  and  disease  of  stomach,  results  of  chronic  diarrha3a,  and 
eumatism  of  back  and  heart,  and  pain  of  lun^,  as  the  results  of 
phoid  fever;  and  on  June  9,  1880,  your  oflBce  adhered  to  the  former 
tion  of  rejection.  From  these  several  acts  of  rejection  the  claini- 
t  appeals,  and  contends  that  he  should  be  allowed  a  peusion  for  heart 
sease  and  typhoid  fever  and  results,  and  that  his  present  rating  for 
ronic  diarrhoea  and  results  is  insufficient.  lie  also  contends  that  he 
dd  an  application  for  pension  in  January,  1880,  and  is  entitled  to  ar- 
a^rages  from  the  date  of  his  discharge  to  February  21,  1884. 
The  claimant  has  had  nine  medical  examinations  since  February  21, 
82.  In  the  certificate  of  the  first  of  these  examinations,  dated  March 
,  1882,  he  is  rated  J  for  chronic  diarrhoea  and  results — no  i)liysical 
jns  of  typhoid  fever  nor  of  heart  disease  being  shown. 
The  Board  of  Surgeons  at  Athens,  Ohio,  June  6, 1883,  rates  ^  for  each, 
ronic  diarrhoea  and  heart  disease.  The  Board  at  Jackson,  Ohio,  March 
th,  1884,  finds  no  disability  from  any  cause;  Board  at  Marietta,  Ohio, 
'cember  31, 1884,rate8  10-18  for  diarrhoea  and  general  debility ;  Board 
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at  Jackson,  Obio,  Augast  5, 1385,  rates  10-18  for  diarrhcea;  Board  at 
Athens,  Ohio,  September  2nd,  1885,  rates  10*18  for  chronic  diarrhoea 
and  resulting  debility,  ^  for  piles  and  ^  for  typhoid  fever  and  results. 
Same  Board,  April  28, 1886,  rates  10 18  for  chronic  diarrhcea  and  results. 
Board  at  Jackson,  Ohio,  December  22, 1886,  rates  6-8  for  chronic  diar- 
rhoea and  6-8  for  throat  and  bronchial  troubles.  Board  at  Pomroj, 
Ohio,  June  1, 1887,  rates  16-18  for  chronic  diarrhoea  and  resulting  de- 
bility, and  finds  no  disability  from  any  other  cause. 

The  Medical  Referee  states,  under  date  of  September  24, 1885,  that 
^'  It  is  not  believed  that  there  has  been  any  disability  from  typhoid  fever 
since  date  of  filing.  His  present  condition  is  doubtless  due  to  the  dis- 
eases for  which  he  is  pensioned.'^ 

Pending  this  appeal,  the  claim  was  again  referred  to  the  Medical 
Referee,  who  states,  under  date  of  August  11,  1S87,  that  "The  medical 
testimony  and  the  results  of  the  several  medical  examinations  in  this 
case  are  of  such  a  conflicting  character  as  to  render  it  iuiiK>ssibIe  to 
positively  determine  whether  the  claimant  has  sufi'ered  and  is  suffering 
from  heart  disease,  or  not;  but  the  weight  of  the  evidence  appears  to 
negative  any  organic  disease  of  heart.  If  the  existence  of  organic  dis 
ease  of  the  heart  should  be  admitted,  said  dis^ability  could  not  be  ac- 
cepted by  this  Division  as  a  result  of  any  disease  now  shown  to  have 
been  contracted  in  the  service,  for  the  reason  that  said  disability  has 
been  rejected  by  the  reviewer  on  the  ground  that  it  originated  prior  to 
the  contraction  of  chronic  diarrhoea  or  typhoid  fever.'' 

"  If  disease  of  heart  is  shown,  it  should  not  be  accepted  as  a  patho- 
logical sequence  of  the  disability  for  which  claimant  is  pensioned." 

"  If  disease  of  heart  is  accepted,  either  as  an  original  or  a  sequential 
disability,  there  should  be  a  reissue  to  cover  said  disability  of  a  date 
even  with  the  date  of  the  original  certificate." 

Your  office  now  adheres  to  the  act  of  rejection  on  the  ground  that,  in 
the  absence  of  any  record  or  medical  evidence  of  the  incurrence  of  the 
alleged  heart  disease,  the  lay  testimony  in  this  case  cannot  be  accepted, 
at  this  late  date,  to  show  the  incurrence  of  so  obscure  a  disease  in  the 
service  and  line  of  duty ;  that  the  evidence  is  not  sufficient  to  establish 
the  existence  of  a  pensionable  degree  of  disabilit}'  from  heart  disease 
since  the  filing  of  the  claim  for  pension ;  that  no  pensionable  degree 
of  disability  has  existed  from  typhoid  fever  or  its  results,  since  the  filing 
of  the  claim;  and  that,  in  view  of  recent  medical  examinations  and.the 
opinion  of  the  Medical  Referee  above  set  forth,  the  appellant's  pension 
has  been  duly  and  adequately  rated. 

A  careful  consideration  of  the  facts  in  the  case  shows  no  reason  for 
disturbing  your  act  of  rejection.  J.t  is  therefore  affirmed  on  the  ground 
above  set  forth. 
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conflicting  surgeons'  certificates. 
Xnyalid  Pension  Clam— Edward  Balmot. 

lere  are  two  anrgeoos*  certiticates  of  discharge  for  disability,  the  fiudlDg  of  the 
whose  date  is  Dearer  the  date  of  enlistment  will  be  accepted  to  det-erniine 
ther  or  not  the  disability  existed  prior  to  claimant's  army  service. 

11^  Secretary  Hawkins  to  the  Commissianer  of  Pensions,  Sep.  1, 1887. 

with  are  returned  the  papers  which  accompanied  your  report  on 
)eal  of  Edward  Balmot  from  the  decision  of  your  Office  in  reject- 
claim  for  pension  as  late  private  in  Co.  F,  4th  Ohio  Volunteers, 
^o.  25,739. 

HISTORY. 

nant  enlisted  April  30,  1861,  and  was  discharged  July  1,  1862. 
Etration,  filed  June  0, 1863,  alleges  that  at  Cumberland  Hospital, 
pril  1,  1862,  while  removing  dead  soldiers  from  said  hospital,  he 
d  himself,  causing  hydrocele. 

in  enlisted  July  18,  1863,  and  was  discharged  June  18, 18G5. 
15, 1865,  he  filed  a  subsequent  declaration,  alleging  that  he  con- 
l  hydrocele  by  reason  of  hard  labor  at  Cumberland  Hospital, 
aration  filed  July  2, 1880,  alleges  that  at  Eomuey,  Va.,  in  1862, 
tracted  hydrocele  from  exposure. 

.records  of  the  War  Department  show  that  he  was  discharged 

kis  first  service  on  certificate  of  disability  dated  July  1,  1862, 

\g:  "A  large  Hydrocele.    He  has  had  hydrocele  for  years.    He 

tapped  three  times.    It  is  now  worse  than  it  has  been  at  any 

ificate  of  disability  for  discharge  from  his  second  service,  dated 
J,  1865,  shows:  "Hydrocele  of  the  left  scrotum.  He  has  been 
3d  on  four  times;  disease  returned  from  marching.  •  •  • 
e  contracted  in  the  service.'^ 

daim  was  rejected  September  5, 1885,  "  on  the  record  that  alleged 
«le  existed  prior  to  claimant's  entry  into  the  service,  and  which 
nable  to  disprove."    From  this  action  claimant  appeals. 

OPINION. 

appeal  contends  that  it  is  reasonably  well  proved  by  the  testi- 
3U  file  that  the  appellant  was  sound  at  enlistment;  tbat  he  did 
Bt  the  alleged  ailment  and  disability  in  the  service,  as  claimed; 
at  he  has  been  continuously  and  seriously  disabled  in  consequence 
said  ailment  from  and  after  his  discharge  to  this  date. 
>utend8,  furthermore,  that  your  action  rejecting  the  claim,  be- 
)f  the  adverse  record  of  the  certificate  of  disability,  on  which  sol- 
M  discharged  from  the  service,  was  error,  and  directs  attention  to 
cision  of  March  2, 1885,  in  the  case  of  DanieV  Vi.  A.^\A^.^  ^  ^"^  \ft  \Nx^ 
to  be  given  to  such  a  record. 


\ 
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The  qaestion  as  to  the  weight  to  be  given  to  statements  oontaiDed  in 
a  surgeon's  certificate  of  discharge,  on  account  of  disability,  has  been 
frequently  before  the  Department,  and  has  received  careful  considera- 
tion. In  years  past  there  seems  to  have  been  no  uniformity  of  decis- 
ions on  this  matter,  of  so  much  importance  to  the  Department  and  to 
the  soldier;  but  the  rulings  made  since  January  20,  1887,  clearly  set 
forth  the  weight  to  be  given  to  the  statements  contained  in  a  surgeon's 
certificate  of  discharge,  and  remove  whatever  of  doubt  or  ambiguity  may 
have  previously  existed. 

The  leading  case  on  the  subject  is  that  of  Isaac  Williamson,  Vol.  1, 
P.  D.,  p.  7,  in  which  the  question  is  treated  at  considerable  length,  and 
in  its  various  bearings.  ' 

In  that  case  it  is  said  :  *^  It  was  the  official  duty  of  the  discharging 
surgeon  to  state  in  his  certificate,  not  only  the  disease  or  injury  on  ac- 
count of  which  the  soldier  was  discharged,  but  the  origin  of  thie  same,  if 
known  or  readily  ascertainab'e.  In  the  discharge  of  such  duty,  be 
could  have  no  reasonably  conceivable  motive  for  making  a  false  state- 
ment, and  the  presumption  is  that  it  was  made  from  personal  knowl- 
edge or  upon  competent  evidence." 

"  If  such  certificate  was  not  made  from  personal  knowledge  of  the 
facts  stated,  it  is  fairly  presumable  that  the  facts  were  derived  directly 
from  the  soldier  himself.  If  so  derived  the  certificate  should  be  treated 
as  conclusive,  because  public  policy  forbids  that  a  soldier  should  obtain 
a  discharge  by  a  false  statement  of  facts.  In  all  cases  where  there  is 
found  in  these  certificates  of  discharge  a  statement  that  the  wound,  in- 
jury, or  disease,  on  account  of  which  the  soldier  was  discharged,  existed 
prior  to  enlistment,  the  fact  should  be  taken  not  only  as  outweighing 
the  presumption  of  prior  soundness  and  claimant's  affidavit,  but  as  sat- 
isfactorily establishing  the  fact  stated,  until  such  fact  is  clearly  dis- 
proved— unless,  indeed,  there  be  something  found  in  the  certificate  itself 
showing  that  the  statement  was  made  on  hearsay  or  other  incompeteDt 
evidence." 

In  that  case,  the  decision  in  the  Ashley  case,  referred  to  by  the  ap- 
pellant's attorney  in  the  appeal,  was  distinctly  over-ruled  in  the  follow- 
ing language : 

"  The  Ashley  case,  appearing  to  have  been  decided  without  the  ad- 
vice and  concurrence  of  the  Board  of  Pension  Appeals  or  of  any  member 
thereof;  appearing  to  be  unsupported  by  authority  or  sound  reason; 
and  to  be  in  conflict  with  a  long  line  of  precedents  and  the  uniform 
practice  of  the  Department,  is,  therefore,  not  to  be  taken  by  the  Pen 
sion  Office  as  a  precedent  in  the  adjudication  of  claims  of  this  char- 
acter." 

For  other  decisions  on  the  salne  subject  see  the  cases  of  John  W.  Ben- 
edict, Vol.  1,  P.  D.  p.  32,  Jeremiah  Smith,  Vol.  1,  P.  D.,  p.  37,  David  K. 
Mitchell,  Vol.  1,  P.  D.,  p.  62,  John  Hobart,  Vol.  1,  P.  D.,  p.  122,  Char- 
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lOUe  Betz,  Vol.  1,  P.  D.,  p.  124,  James  Boyle,  Vol.  1,  P.  D.,  p.  149,  and 
Jolm  BartOD,  Vol.  1,  P.  D.,  p.  174. 

In  the  case  ander  consideration,  the  appellant  enlisted  April  30,1861, 
and  was  discharged  July  1, 1862,  on  a  certificate  of  disability  of  which 
the  following  is  a  copy : 

^^  I  certify  that  I  have  carefully  examined  the  said  Edward  Balmot 
of  Captain  Wallace's  Company,  and  find  him  incapable  of  performing 
the  doties  of  a  soldier  because  of  a  large  Hydrocele.  He  has  had  Hydro- 
cele for  years.  He  has  had  it  tapped  three  times.  It  is  now  worse  than 
it  has  been  at  any  time. 

"  L.  C.  BROWN,  Post  Surgeon  J  U.  S.  A., 

**  Camp  Chase,  0.^ 

Upon  this  certificate  of  disability  the  appellant  was  discharged,  re- 
tarned  to  his  home,  and  remained  there  for  more  than  a  year.  The  ap- 
pellant enlisted  for  the  second  time,  Jnly  18,  1863,  at  Columbus,  Ohio, 
in  the  V.  R.  C,  to  serve  three  years.  He  was  discharged  at  Coving- 
ton, Ky.,  June  8, 1865,  on  a  surgeon's  certificate  of  disability  of  which 
the  following  is  a  copy : 

^<I  certify  that  I  have  carefully  examined  the  said  Edward  Balmot, 
sergeant,  2d  Lieutenant  Augheltree's  company,  and  find  him  incapable 
of  performing  the  duties  of  a  soldier  because  of  Hydrocele  of  the  left 
scrotum.  Has  been  operated  upon  four  times ;  disease  returne<l  from 
inarching.  He  is  unfit  for  1st  Batln.  V.  R.  Corps,  and  elects  to  be  dis- 
charged. Disease  contracted  in  the  service.  Degree  of  disability  one 
sixth. 

"  NORMAN  GAY,  U.  S.  Vols. 

"  Surgeon  in  Charge.^ 

This  last  certificate  distinctly  states  that  the  disability  for  which  the 
appellant  claims  pension  was  "contracted  in  the  service,"  while  thecer- 
tificate  upon  which  he  received  his  first  discharge  states  that  the  hy- 
drocele had  existed  "  for  years." 
Which  statement  is  to  be  accepted ! 

When  there  are  two  surgeon's  certificates  of  disability  for  discharge, 
one  stating  that  the  disability  existed  prior  to  enlistment,  and  the  other 
that  the  disability  was  incurred  in  service,  the  one  whose  date  is  the 
nearer  the  date  of  enlistment  will  be  taken  as  conclusive.  The  state- 
ments contained  in  the  first  certificate  are  more  apt  to  be  based  on  infor- 
mation fresher  and  more  reliable  than  the  one  made  years  afterwards. 

But  there  is  a  stronger  and  better  reason  than  the  one  just  given  for 
disregarding  the  second  certificate.  In  this  case,  it  appears  that  the  ap- 
pellant had  filed  his  declaration  for  pension  on  June  9,  1863,  prior  to 
his  second  enlistment,  and  two  years  before  his  second  discharge  for 
disability ;  and  it  was  manifestly  to  his  interest  in  the  prosecution  of 
his  claim  to  have  the  surgeon  state  that  the  disability  vrvi^  '^  cowtt^At^iiAL 
in  the  service,^ 
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His  claim  filed  June  9, 1803,  was  based  on  hydrocele  which  he  alleges 
he  iDcarred  ia  the  service.  Tlie  statements  contained  in  the  declara- 
tion must  be  taken  as  conclusively  establishing  the  fact  of  the  exist- 
ence of  hydrocele  prior  to  the  second  enlistment;  and  it  follows,  as  a 
resistless  logical  sequence,  that  that  fact  removes  from  consideration, 
so  far  as  the  incurrence  of  the  disability  in  the  servif^e  is  coucerncd,  the 
whole  of  the  period  covered  by  the  second  enlistment.  Consequently, 
the  second  certificate  of  disability  is  entitled  to  no  weight,  and  leaves 
upon  the  appellant  the  burden  of  overcoming  the  adverse  record  of  the 
first  certificate  of  discharge  as  completely  as  if  he  had  never  enlisted 
for  the  second  time.  In  other  words,  the  second  service  is  totally  elim- 
inated as  a  factor  in  determining  whether  or  not  the  disability  was  in- 
curred in  the  service. 

But  there  is  another  adverse  i^cord  in  the  case,  showing  that  the  disa- 
bility could  not  have  been  incurred  in  the  second  service.  The  records 
of  the  Adjutant  General's  Office  show  that  Edward  Balmot  enlisted  July 
38, 18C3,  in  the  Veteran  Reserve  Corps.  Disability  at  that  date,  hydro- 
cele, not  complicated  with  organic  disease  of  the  testes,  but  has  proved 
obstinate  against  surgical  treatment. 

If  the  statement  of  the  second  certificate  that  the  disability'  was  '^con- 
tracted in  the  service"  is  not  accepted,  it  follows  under  the  decision  in 
the  Williamson  case  that  the  adverse  record  of  the  first  certificate  will 
not  only  outweigh  the  presumption  of  soundness  prior  to  enlistment, 
and  the  claimant's  affidavit,  but  as  satisfactorily  establishing  the  fact 
stated  until  such  fact  is  clearly  disproved. 

A  number  of  neighbors  testify  that  they  knew  of  nothing  being  the 
matter  with  appellant  previous  to  enlistment;  that  he  appeared  to  be 
a  sound  man.  William  Rank  employed  him  in  1859.  He  performed 
work  requiring  a  stout  man.  Kever  heard  him  complain;  saw  hydro- 
cele in  1864. 

Francis  Galler  states  the  appellant  seemed  sound  at  enlistment;  also 
seemed  sound -when  at  home  on  furlough  ;  after  final  discharge,  walked 
with  a  cane. 

Lieutenant  Laird  believes  appellant  was  sound  at  enlistment;  and 
Lieutenant  Sowers  thinks  the  appellant  was  free  from  hydrocele  at 
enlistment.  The  men  were  not  stripped  at  examination,  but  their  pan- 
taloons were  opened,  and  they  were  examined.  The  men  were  drilled 
about  eight  hours  a  day;  think  the  appellant,  if  disabled  then,  could 
not  have  done  the  work. 

George  B.Cock  (now  a  physician)  saw  the  appellant  nude  in  the  serv- 
ice; saw  nothing  the  matter  with  him. 

In  an  affidavit  made  September  20, 188(1,  Dr.  L.  M.  Whiting  testifies 
that  he  examined  appellant  before  his  enlistment,  finding  him  a  sound 
man;  that,  subsequently  to  1863,  he  presented  himself  and  was  found 
with  a  hydrocele  of  unusual  severity. 
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In  a  letter  to  tbe  GomniissioDer  of  Pensious,  dated  Janaary  2, 1883/ 
»r.  Whiting  says : 

''Am  sorry  to  be  obliged  to  state  that  my  recoIIectioD  of  official  i*ela- 
ions  with  Edwartl  Balmot  is  too  obscure  to  gi?e  any  reliable  testimony 
rith  reference  to  it  In  factr  I  have  no  remembrance  at  all  as  to  having 
^ven  testimony  as  to  his  condition  prior  to  enlistment.  But  as  I  have 
Men  a  helpless  paralytic  for  the  three  years  last  past,  a  good  deal  of 
past  history  is  misty  with  me." 

Between  the  date  of  the  appellant's  first  discharge  and  his  second  en- 
listment he  was  married.  His  divorced  wife,  Harriet  Langley,  testifies 
before  the  Special  Examiner  that  she  had  been  separated  from  the  claim- 
ant about  fonr  years,  would  not  speak  to  him,  and  had  procured  a  di- 
vorce on  account  of  bad  treatment.  She  testifies  from  her  own  knowl- 
edge and  observation  that  he  was  free  from  hydrocele  before  enlistment; 
sav  him  in  an  exposed  condition ;  knows  that  after  his  return  he  had 
hydrocele. 

The  letter  of  Dr.  Whiting  disposes  of  his  affidavit  and  leaves  the  tes- 
timony of  Harriet  Langley  as  alone  establishing  soundness  prior  to  en- 
listoient.  It  does  not  appear  how  long  a  time  it  was  before  enlistment 
that  she  saw  the  claimant  in  an  exposed  condition.  Her  positive  testi- 
mony alone,  and  the  negative  testimony  of  comrades  and  neighbors,  can- 
not be  accepted  as  clearly  disproving  the  fact  stated  in  the  surgeon's 
certificate  of  disability.  None  of  tbe  comrades  examined  are  able  to 
testify  from  ])ersonal  knowledge  to  the  actual  incurrence  of  hydrocele 
in  service  and  line  of  duty ;  and  the  claimant's  own  statements  as  to  time 
and  place  of  incurrence  are  contradictory. 

The  adverse  record,  consequently,  has  not  been  impeached. 

Tour  act  of  rejection  is  held  to  be  proper,  and  is  affirmed  and  the 
appeal  dismissed. 

proof-^line  of  duty. 
Invalid  Pension— John  Bighabds. 

I  ^ere  prior  soanclnoss  is  shown,  iiicarreiice  of  the  disability  alleged  iu  the  service 
I       ftod  line  of  daty,  aud  con tiu nance  since  discharge:  Held,  Claim  eiitebltshed. 

^^itiant  Secretary  Hatckins  to  the  Commissioner  of  Pensions^  Aug.  31  j 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
Ang.  16,  1887,  upon  the  appeal  of  John  Bichards,  late  a  Sergeant,  Co. 
B,  11th  Mich.  Vols,  Claim  No.  531^284 : 

HISTORY. 

1.  Enlisted  March  1,  18G5.    From  enrollment  to  Aug.  3, 18Go,  pres- 
ent— Sergeant — ^Mustered   out  Se])t.  10,  1&C5.     llegm^wV^X  ^^^VxVsiX 
records  not  on  6le. 


{ 
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2.  Declaration  filed  Feb.  12, 1885,  alleges  that,  at  McDonald's  SU 
tion,  Tenn.,  aboat  Jane,  1865,  bis  horse  threw  him  on  the  ground, 
striking  his  arm  and  wrist,  dislocating  wrist,  was  not  treated  in  hospi- 
tal. There  has  been  one  medical  examination  in  this  case  by  a  Boani 
at  Hillsdale,  Mich.,  April  15, 1885,  which  rates  total  for  dislocation  of 
wrist. 

3.  The  claim  was  rejected  March  6,  1886,  on  the  ground  of  no  record 
and  claimant's  inability  to  connect  the  alleged  disability  with  the  serv- 
ice and  line  of  duty. 

From  this  action  an  appeal  was  filed  Dec.  9, 1886. 

Claimant,  in  affidavit  made  Feb.  22,  1886,  states  he  cannot  faruisli 
the  names  of  any  comrades  who  were  with  him  when  he  received  bis 
injury  to  left  wrist,  for  the  reason  that  there  was  no  one  with  him  at 
the  time.  That  he  usually  went  to  draw  rations  on  the  cars,  but  he  was 
away  from  the  detail  that  day  and  did  not  return  in  time  for  the  traiu; 
and  they  must  have  their  rations,  so  he  went  to  the  construction  con)8 
that  lay  near  their  detail  (at  McDonald's  Station)  and  got  a  horse  aud 
rode  to  Headquarters  at  Cleveland,  as  rapidly  as  he  could,  so  he  coald 
send  the  rations  back  to  the  detail  on  the  next  train  that  day. 

On  his  way  from  McDonQ.ld'8  Station  to  Cleveland,  he  was  in  a  hurry, 
and,  four  or  five  miles  out  from  Cleveland,  his  horse  jumped  over  a  log 
and  fell,  throwing  him  ofif  on  his  left  side,  he  falling  on  his  left  wrist, 
spraining  it  terribly.    It  was  in  June  1865. 

In  affidavit  made  July  24,  1885,  claimant  states  he  was  duty  Ser- 
geant of  Co.  K.  11th  Mich,  infantry.  His  duty  was  to  draw  rations  for 
the  detachment — 71  men — stationed  at  McDonald's  Station,  Tenu., 
Headquarters  were  at  Cleveland,  Tenn.,  9  miles  from  McDonald's. 

WILLIAM  WHITNEY  (Capt.  claimant's  company)  in  affidavit  made 
Sept.  29, 1886,  states  he  was  doing  duty  at  Head  quarters  of  the  regiment 
at  Cleveland,  Tenn.,  as  Provost  Marshal.  Kations  were  issued  to  tbe 
regiment  at  Cleveland.  There  was  a  detachment  of  Co.  B  stationed  at 
McDonald's  Station.  Claimant  being  1st  Sergeant,  it  was  his  duty  to 
draw  rations  for  said  detachment  while  stationed  there.  Cne  day, 
when  he  came  to  Cleveland  to  draw  rations,  he  came  to  affiant's  office, 
his  wrist  was  sprained,  and  he  said  while  on  his  way  to  Cleveland  his 
horse  threw  him  and  sprained  it.  This  witness  biifor^j  a  special  exam- 
iner Jan.  30, 1886,  states  in  June,  1865,  he  was  acting  as  Provost  Marshal 
at  Cleveland,  Tenn.  His  company  being  stationed  at  McDonald's 
Station,  claimant  was  sent  to  Cleveland  with  a  squad  for  rations.  While 
on  his  way,  he  claimed  he  was  thrown  from  his  horse,  injuring  his  left 
wrist.  He  came  into  affiant's  office  on  his  arrival  at  Cleveland  with  his 
wrist  tied  up.  He  continued  to  suffer  with  it  during  the^ balance  of  the 
service.  He  was  strictly  in  the  line  of  duty  in  going  from  McDonald^s 
to  Cleveland.  The  special  examiner  states  that  this  witness  is  a  reliable 
man. 
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ADAM  E.  AKBNHED  in  affidavit  July  23, 1880,  states  be  was  a 

comrade  of  claimant  and  that  for  about  two  and  a  half  months  while 

the  company  lay  at  McDonald's  Station,  and  afterwards,  claimant  was 

legalarly  detailed  to  draw  rations  for  the  detachment.    He  went  to 

Cleveland  every  few  days  for  rations.    One  day  he  went  on  horseback 

to  Cleveland  to  draw  rations,  and  retarned  with  his  left  wrist  badly 

swollen  from  a  fractare  or  sprain  caased  by  his  horse  stumbling  over  a 

log  while  on  his  way  to  Cleveland,  and  throwing  him  ofif.    His  horse 

fell  on  his  left  wrist  and  sprained  or  fractured  it.    When  he  returned, 

affiant  saw  him  immediately.    This  was  about  June  10,  1865. 

KILBOURNE  VOORHES,  (comrade)  in  affidavit  made  July  23, 1886, 
Btates  claimant  was  detailed  to  draw  rations  for  detachment  at  McDon- 
ald's Station,  and  about  June  10, 1865,  he  went  to  Cleveland  ou  horse- 
back to  draw  rations  and  was  well  and  free  from  all  injury  when  he 
went.  When  he  returned  to  camp  his  left  wrist  was  swollen  and 
sprained,  or  fractured.  He  told  affiant  his  horse  had  stumbled  and 
thrown  him,  injuring  his  wrist.  Claimant  was  detailed  by  Lieut  Hunt 
and  was  regularly  doing  bis  duty.  There  was  no  person  with  him  at 
the  time  he  was  injured,  but  affiant  saw  him  and  his  injured  hand  the 
same  day  after  he  returned  to  camp.  Claimant  had  often  been  to  Cleve- 
land to  draw  rations,  sometimes  went  on  the  cars,  and  this  time  went 
horseback.  It  was  talked  of  in  camp  at  the  time  that  he  had  fallen 
from  his  horse  on  his  left  hand  and  so  injured  his  wrist. 

OPINION. 

The  only  question  presented  for  consideration  by  this  appeal  is 
whether  the  evidence  is  su^cient  to  sustain  the  allegation  of  the  appel- 
lant that  the  injury  relied  on,  as  the  basis  of  his  claim,  was  incurred  in 
service  and  line  of  duty.    There  seems  to  bo  no  question  from  the  evi- 
dence as  to  the  prior  soundness  of  the  appellant,  or  as  to  the  continuance 
of  alleged  disability  since  discharge.    This  case  is  analogous,  both  in 
principle  and  as  to  the  circumstances  surrounding  the  incurrence  of 
the  alleged  injury,  to  the  cases  of  John  B.  Talbott,  Ko.  352,683,  decided 
by  the  Department  May  25, 18S7,  and  Thomas  S.  Harkins,  No.  432,080, 
decided  by  the  Department  July  1,  1887.    In  both  of  the  above  cited 
cases,  the  action  of  rejection  by  your  office  was  reversed  and  the  appeal 
sustained.    The  facts  in  the  latter  case  are  almost  identical  with  those 
in  the  case  under  consideration.    There,  tho  claimant,  while  acting  as 
Begimental  Quartermaster,  and  while  on  his  way  to  make  arrangements 
for  the  transportation  of  the  equipage  of  his  regiment,  sustained  an  injury 
resulting  in  hernia,  by  a  fall  from  his  horse.    He  was  the  only  witness  to 
the  incurrence  of  the  injury,  the  only  evidence  produced  corroborating 
bis  statements  being  that  of  his  Regimental  Surgeon,  to  whom  he  re- 
ported his  injury  and  who  treated  him  for  same  upon  his  return  to  his 
camp;  and  the  Department  held  that  the  testimony,  au\i\>ovV,<i^\ss^^^^^- 
roandiug  circumstances,  was  sufficient.    The  caaft  oi  T«^iO\X^  ^^n^ 
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cited,  is  still  stronger.    In  that  case  the  claimant  was  detailed  to  norse 
ft  sick  comrade  at  a  private  honse,  and  alleged  an  injury  resulting  io 
hernia  from  falling  down  stairs  while  engaged  in  this  duty.    At  the 
time  of  filing  his  declaration  the  sick  man  and  the  parties,  at  whose 
house  claimant  was  on  duty  as  nurse,  were  all  dead,  and  the  appeal  wa« 
sustained  upon  the  statement  of  claimant  alone  as  to  incurrence,  and  he 
^as  held  to  have  been  in  line  of  duty.    The  evidence  in  this  case  is  to 
the  effect  that  the  appellant  was,  at  the  time  of  the  alleged  incnrrenoe 
of  his  injury,  a  ^^dnty  sergeant"  of  his  company,  and  was  on  daty 
as  such,  with  a  detail  of  his  company,  at  McDonald's  Station  aboat  9 
miles  distant  from  the  town  of  Cleveland,  Tenn.,  which  was  the  Head 
Quarters  of  his  Begimeut,  and  where  it  was  stationed. 

It  was  a  part  of  his  duty  to  go  to  Cleveland  at  certain  times  and  draw 
rations  for  the  detail  at  McDonald's  Station.  On  one  occasion,  having 
missed  the  train,  he  borrowed  a  horse,  and  while  on  his  way  to  Cleveland 
in  the  performance  of  this  duty  his  horse  fell  with  him,  dislocating  bis 
wviBt  and  producing  the  iiyury  alleged.  It  is  true  there  was  no  eye  wit- 
ness of  the  accident,  and  the  appellant  alone  testifies  to  the €U!tual  incur- 
rence of  ii^jury.  The  Captain  of  his  company,  however,  who  was  sta- 
tioned at  the  town  of  Cleveland,  and  acting  as  Provost  Marsha],  testifies 
that,  upon  the  arrival  of  appellant  at  the  town,  he  came  to  his  office, 
showed  him  his  arm,  and  explained  at  the  time  how  the  injury  occurred. 
He  also  states  that  the  api>ellant  was  there  on  business,  in  perfona- 
ance  of  the  duty  alleged  by  him,  and  that  he  was  troubled  and  disabled 
by  said  injury  during  the  remainder  of  his  service.  Two  comrades,  who 
were  stationed  at  McDonald's  Station  with  appellant,  and  whose  testi- 
mony is  unimpeached,  testify  that  appellant  was  sound  and  his  arm 
uninjured  when  he  started  to  Cleveland  to*  draw  rations  for  the  detail, 
*and  that  they  saw  and  examined  the  injury  to  his  arm  immediately 
upon  his  return  and  he  then  told  them  how  it  occurred,  substantially 
as  alleged  in  his  declaration.  The  Board  of  Examining  Surgeons  by 
whom  appellant  was  examined,  under  the  regulations  of  your  office, 
rate  him  total  for  dislocation  of  wrist.  In  view  of  the  above  facts,  as 
developed  in  the  evidence,  and  the  conclusions  arrived  at  by  the  De- 
partment in  the  cases  above  cited,  it  is  clear  that  the  appellant  must 
be  held  to  have  been  in  line  of  duty  when  injured,  and  that  the  incur- 
rence of  his  injury  has  been  sufficiently  established.  Especially  is  this 
the  case  when  the  patent  and  obvious  nature  of  his  injury  is  consid- 
ered, in  comparison  with  the  more  obscure  and  not  so  easily  observed 
disability  for  which  pension  was  granted  in  the  cases  cited. 

For  the  reasons  above  given,  the  Department  is  of  the  opinion  that 
your  action,  in  rejecting  this  claim,  was  error  and  is  reversed;  and  you 
are  requested  to  place  the  name  of  appellant  upon  the  roll  of  pensioners 
in  accordance  with  law  and  the  regulations  of  your  office.  The  appeal 
is  sustained. 
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EVIDENCE-CERTIFICATE  OF  DISABILITY. 

m 

INYALID  PENSION— William  S.  Bradshaw. 

When  an  officer  applies  for  and  receives  a  certificate  of  disabilHy  to  accoinpaoy  bis 
resignatioD  and  forwards  the  same,  with  his  resignation,  he  is  presumed  to  know 
the  facts  therein  stated  and  is  estopped  from  denying  their  correctness  many 
years  afterward,  except  ni>on  evidence  most  positive  and  conclusive. 

Acting  Secretary  Muldrow  to  the  Commissioner  of  PensionSj  Aug.  23, 1887. 

Herewith  are  returned  the  papers  which  accompauied  yoar  report 
upon  the  origiual  invalid  pension  claim — No.  496,479 — of  William  S. 
Bradshaw,  late  Ist  Lieat.  Go.  0.  G3rd  Ohio  Infantry. 

H18T0BT. 

1.  Appellant  enlisted  Oct.  3, 1861  and  resigned  June  28, 1862. 

2.  Declaration  filed  Sept  28,  1883,  alleges  as  the  basis  of  his  claim 
for  pension  that,  at  New  Madrid,  Mo.,  he  contracted  lameness  of  breast 
and  back.  In  an  affidavit  filed  Nov.  13,  1883,  appellant  states  that  he 
contracted  the  disability  about  April,  1862,  by  drawing  a  cannon  near 
Xew  Madrid,  Mo.  and  that  he  was  treated  by  the  regimental  surgeon 
Dr.  Monahan. 

3.  The  records  of  the  Adjutant  General's  Office  report  appellant  pres- 
ent Mai^h  and  April,  1862,  Feb.  3  to  9,  March  5  to  April  7,  and  May  1 
to  June  30,  1862  (incomplete)  present  sick.  Nature  of  sickness  not 
stated.    No  Hospital  records  on  file. 

The  following  is  a  copy  of  the  Surgeon's  certificate  which  accompanied 
the  appellant's  resignation  and  which  was  accepted  to  date  June  28, 
1862. 

"  Camp  near  Danville,  Miss.  June  25, 1862. 

**  William  S.  Bradshaw,  1st  Lt.  Co.  C.  of  the  63rd  Begt.  O.  V.  I.,  hav- 
^  isg  applied  for  a  certificate  to  accompany  his  resignation,  I  do  hereby- 
certify  that  I  have  carefully  examined  this  officer,  and  find  that  his  dis- 
ease is  of  a  chronic  pleuritic  character  contracted  (previous  to  his  enter- 
ing the  service)  four  years  since,  from  an  injury  received  in  shoeing  a 
fractions  horse,  in  consequence  of  which  he  was  laid  up  for  a  number 
of  weeks  with  a  severe  attack  of  pleuritis.  That  he  has  never  been  able 
to  endure  severe  labor  since.  That  since  entering  the  service,  active 
drilling  or  marching  has  invariably  developed  severe  pleuritic  pains 
about  his  chest  and  underneath  his  sternum,  rendering  him  totally  unfit 
for  duty. 

"  I  farther  declare  my  belief  that  he  will  not  be  able  to  resume  the  du- 
ties of  his  office,  judging  from  the  effects  produced  by  them  during  the 
past  few  months. 

*'  Surg.  63rd  Regt.  O,  Y.  1? 
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4.  Appellant  was  examined  by  the  Board  of  Examining  Surgeons  at 
Ellsworth,  Kansas,  Dec.  19, 1883,  who  report : 

Age  54;  weight  180;  height  5-IOJ;  pulse  rate  78;  respiration  20;  tern- 
2>erature98^.  AfuU  robustconstitutiou.  Heart's  action -apex  beat  heard 
more  distinctly  two  inches  to  right  of  nipple ;  otherwise  normal.  Langs 
normal;  slight  pain  alleged  by  patient  in  the  act  of  forced  respiration. 
Tongue  clean.  Appetite  alleged  to  be  poor.  Alleges  constant  pain  in 
lumbar  region  and  pain  across  the  chest  confined  to  zone  occupied  by 
the  nipples  au4  lower  end  of  sternum.  Would  ascribe  his  disability  to 
neuralgia  and  not  arising  from  organic  aflEection  of  lungs,  heart,  or  kid- 
neys.   Rate  J. 

5.  The  claim  was  rejected  on  the  ground  that  the  alleged  disability 
existed  prior  to  enlistment  as  shown  by  the  record  evidence.  This  ac- 
tion was  adhered  to  several  tinies  since,  after  considering  additional 
testimony. 

From  this  action  the  claimant  appeals. 

OPINION. 

The  contention  of  the  appeal  is  that  the  appellant  was  not  disabled 
at  enlistment  from  the  old  injury,  nor  is  the  disability  for  which  pension 
is  claimed  due  to  the  old  injury,  although  his  back  may  have  been 
weakened  in  some  degree  by  the  old  strain. 

The  statement  in  the  surgeon's  certificate  upon  which  this  officer 
based  his  resignation,  and  which  is  given  in  the  history  of  this  claim, 
that  the  disability  on  account  of  which  he  claims  a  pension  existed 
prior  to  enlistment,  outweighs  the  presumption  of  prior  soundness  and 
the  evidence  filed  to  rebut  said  adverse  record. 

The  Department  has  frequently  given  its  opinion  as  to  the  weight  to 
be  given  to  statements  contained  in  a  surgeon's  certificate  of  disability. 
The  leading  case  on  the  subject  is  that  of  Isaac  Williamson,  Vol.  1,  P. 
D.  p  7  in  which  it  is  held : 

**  It  was  the  official  duty  of  the  discharging  surgeon  to  state  in  his  cer- 
tificate, not  only  the  disease  or  injury  on  account  of  which  the  soldier 
was  di.^charged,  but  the  origin  of  the  same,  if  known  or  readily  ascer- 
tainable. In  the  discharge  of  such  duty  he  could  have  no  reasonably 
conceivable  motive  for  making  a  false  statement,  and  the  presumption 
is  that  it  was  made  from  personal  knowledge  or  upon  competent  evi- 
dence. 

If  such  certificate  was  not  made  from  personal  knowledge  of  the  facts 
stated,  it  is  fairly  presumable  that  the  facts  were  derived  directly  from 
the  soldier  himself.  If  so  derived  the  certificate  should  be  treated  as 
conclusive,  because  public  policy  forbids  that  a  soldier  should  obtain  a 
discharge  by  a  false  statement  of  ftxcts.  In  all  cases  wheix)  there  is 
found  in  these  certificates  of  discharge  a  statement  that  the  wound,  in- 
jury, or  disease,  on  account  of  which  the  soldier  was  discharged,  existed  ^ 
prior  to  enlistment,  the  fact  should  be  taken  as  not  only  outweighing 
the  i)resumption  of  prior  soundness  and  claimant's  affidavit,  but  as  sat- 
jsfaetorily estiiblish'mg  the  factstateduuUl  such  fact  is  clearly  disproved, 
unless,  iudeed,  there  be  somethiug  iounvi  m  X\i^  ^.^^Vx^vi^Xfe  V^^\l  ti,^<iw- 
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lag  that  the  statement  was  made  on  hearsay  or  other  incompetent  evi- 
lence.  Until  that  is  done  it  should  be  regarded  as  full  proof  of  the 
^t  stated." 

(See  also  the  cases  of  John  W.  Benedict,  Vol.  1,  P.  D.  p.  32 ;  David 
aL  Mitchell,  Vol.  1,  P.  D.  p.  62 ;  Charlotte  Betz,  Vol.  1,  P.  D.  p.  123,  and 
Fames  Bojle,  Vol.  1,  P.  D.  p.  149). 

The  certificate  of  disability  in  the  case  of  the  officer  whose  claim  is 
inder  consideration  contains  statements  of  importance  other  than  the 
De  that  the  pleuritic  pains  resulted  from  disease  contracted  prior  to 
Dlistmeut  viz :  1.  That  Lieutenant  Bradshaw  himself  applied  for  a  cer- 
[ficate  of  disability  to  accompany  his  resignation  and  therefore  must 
ave  known  its  contents  which,  if  incorrect,  he  would  have  had  cor- 
seted at  the  time ;  and,  2.  That  since  his  enlistment  he  has  been  un- 
ble  to  endure  severe  labor,  active  drilling  or  marching  invariably 
evelopiug  severe  pleuritic  pains— both  circumstances  being  strongly 
onfirmatory  of  the  statement  of  the  certificate  that  the  disability  ex- 
ited prior  to  enlistment. 

When  an  of&cer  applies  for  and  receives  a  certificate  of  disability  to 
ccompany  his  resignation  and  forwards  the  same  with  his  letter  of 
Bsignation,  bis  act  of  transmitting  the  certificate  to  his  commanding 
fficer  raises  the  presumption  that  the  facts  therein  stated  are  by  him 
dmitted  to  be  correct;  and,  having  availed  himself  of  the  benefits  de- 
lved from  the  statements  contained  in  the  certificate,  he  is  estopped  from 
enying  their  correctness  many  years  afterwards,  except  upon  testimony 
f  the  most  positive  and  conclusive  character. 

The  testimony  filed  in  this  case  is  not  sufficient  to  overcome  the  ad- 
erse  record  of  the  surgeon's  certificate  of  disability ;  and  your  action 
1  rejecting  the  claim  is,  therefore,  affirmed  and  the  appeal  dismissed. 


be'eating, 
Invalid  Pension  Claim— John  Ali^be. 

itiDgs  are  made  by  the  Pension  Office  upon  the  medical  evidence  in  each  caee,  in- 
aunach  as  snch  evidence  shows  the  nature  and  degree  of  pensionable  disability. 
liere  no  increase  of  disability  is  shown,  there  can  be  no  increase  of  pension. 

isistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Aug,  27, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report 
pen  the  appeal  of  John  Allee  (certificate  No.  208,102),  late  Corporal  Co. 
\  22d.  Ind.  Vols,  from  your  rating. 

Claimant  was  originally  pensioned  at  $2.  per  month  for  di^abilitY 
losed  by  disease  of  left  hip,  from  Dec.  27, 1862,  (^cVay  aSlfet  ^\^v\i^\^^ 
d  endw/r  Jij/y  G,  1881,  tint  disability  having  ceased^  vx^  »\iOVJ\\V>^  ^^"t- 
^tc  of  the  Boaid  of  Surgeons  at  St.  Josepli,  Mo.,  Aat^A  3\A^  ^,\^\, 
16767  PEN 10 
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His  application  for  restoration,  filed  July  24, 1882,  was  rejected!  March 
13,  1883,  on  the  ground  that  no  pensionable  disability,  from  disease  of 
loft  hip,  has  existed  since  July  6,  1881. 

By  special  Act,  approved  July  3,  1884,  Congress  directed  that  claim- 
ant's name  be  restored  to  the  pension  roll,  subject  to  the  provisions  anfl 
limitations  of  the  pension  laws,  whereupon  his  name  was  restored  to  \ 
said  roll  from  July  3,  1834,  at  $2.  per  mouth — his  original  rating. 

From  the  action  of  rating  at  $2.  per  month,  the  appeal  is  taken. 

OPINION. 

The  history  of  this  claim  shows  that  the  appellant  was  originally  pen 
sioned  under  the  general  law  at  the  rate  of  $2.  per  mouth  for  disability 
caused  by  disease  of  left  hip,  and  that,  owing  to  said  disability  having 
ceased  to  exist  in  a  pensionable  degree,  his  name  was,  on  July  6, 1881, 
dropped  from  the  Pension  Roll. 

The  Soldier  petitioned  Congress  to  restore  to  him  his  pension,  and 
July  3, 1884,  the  following  Act  was  approved,  viz: 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  that  the  Secretary  of 
tbe  Interior  hi\  and  he  is  hereby  authorized  and  directed  to  restore  to 
the  pension  roll,  subject  to  the  provisions  and  limitations  of  the  |)eu8lon  \ 
laws,  the  name  of  John  Alice,  formerly  of  Company  K,  twenty-second 
Regimeut  Jndiaua  Volunteers.'^ 

In  compliance  with  the  foregoing  special  Act  of  Congress,  the  soldier's  ^ 
name  was  restored  to  the  pension-roll  at  the  former  rate  of  pension,  and 
it  appears  from  the  face  of  your  office  brief  that  the  rate  of  pension  fixed 
at  the  the  time  of  restoration  (Sept.  13,  1884,)  was  allowed  in  accord- 
ance with  the  opinion  of  the  then  Acting  Medical  Referee  (N.  F.  Gra 
ham)  who  reviewed  and  examined  the  Certificates  of  Examining  Sur- 
geouQ  on  file  in  the  soldier's  claim.  So  it  appears  from  the  foregoing 
that  the  rate  of  claimant's  pension  was  left  to  be  determined  by  tbe 
Secretary  of  the  Interior  "subject  to  the  provisions  and  limitations  of 
the  pension  laws;"  and  as  the  only  question  involved  in  this  case,  at  the 
time  Congress  directed  claimant's  name  to  be  restored  to  the  pension 
roll,  was  purely  a  medical  question,  i.  e.  as  to  the  degree  of  his  (claim- 
ant's) alleged  disability,  the  Medical  Referee  under  the  provisions  of 
Sec.  4776,  Revised  Statutes,  had  lawful  power  and  authority  to  pass 
upon  and  decide  thepeusionabledegreeof  claimant'sdisability,  as  based 
upon  the  medical  evidence  filed  in  the  claim  at  the  tifne,  subject  to  ap- 
proval by  you  as  Commissioner  of  Pensions.  A  careful  examination  of 
Certificates  of  Examining  Surgeons  filed  in  the  claim  shows  that/'n 
January,  1879,  he  was  examined  by  a  single  Surgeon  at  GrantCity,  Mo., 
and  his  disability  rated  at  J  of  total.  July  6, 1881  he  was  examined  by 
a  Board  of  three  Surgeons  at  St.  Joseph,  Mo.,  and  iu  their  Certificate, 
filed  July  18,  1881,  they  report  as  follows,  viz:  "  Height  5  ft.  9  inches; 
weight  175 lbs  ;  complexion  fair;  age  59  years;  pulse  70;  respiration 
JS,     We  find  nothing  abnormal  iu  ttiis  m.\Y!?&  V\\\> — ^vio\»\Xi^^\\^\ft<^<»  trace 
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of  any  disease.    The  only  complaint  he  had  to  make  was  that  he  was 
ordered  before  a  Board  instead  of  the  County  Examiner.^ 

On  Jan.  7,  1882,  your  ottico  had  the  soldier  examined  by  a  Board  of 
three  surgeons  at  Des  Moines,  Iowa,  under  the  following  written  in- 
structions, viz :  ^^  Please  make  a  careful  examination  and  report  of  all 
physicid  signs  you  may  find  therein.  Certificate  of  disability  shows 
soldier  discharged  by  reason  of  old  age  and  abcess  in  left  hip."  In 
their  Certificate  filed  January  16,  1882,  they  report,  viz :  "  Height  5-7; 
weight  165;  complexion  fair;  age  59;  pulse  70;  respiration  18.  He 
claims  to *have  abcesses  of  hip  joint  as  sequence  of  measles.  There  is 
DO  cicatrix  from  former  incision  or  sinus;  no  atrophy,  deformity, 
impaired  motion  nor  other  physical  signs  of  past  or  present  disease." 

October  25, 1882,  your  office  had  claimant  examined  by  a  single  Sur- 
geon at  Grant  City,  Mo.,  and,  in  his  Certificate  filed  November  9, 1882, 
he  rei>orts  as  follows,  viz  :  "  In  my  opinion  the  said  John  Allee  is  totally 
incapacitated  for  obtaining  his  subsistence  by  manual  labor  from  the 
cause  above  stated.  The  disability  is  permanent  •  •  •  Height  5  ft. 
8 inches;  weight  160;  complexion  " dark ^ ;  age 59;  pulse 70;  respira- 
ation  18. 

"  The  left  hip  is  smaller  than  the  right;  the  left  leg  hip  to  ankle 
measurement  is  shorter  than  right  leg.  By  pressure  on  trochanter  major 
tbere  is  pain  in  hip;  there  is  considerable  lameness;  there  is  cica- 
trix on  hip  from  an  abscess." 

The  then  Medical  lleferee  (Dr.  T.  B.  Hood)  reviewed  all  the  certifi- 
cates filed  in  this  case,  and  finding  such  a  radical  difference  between  the 
reports  of  the  single  Surgeon  and  the  Boards  of  Surgeons,  the  claimant 
was  again  ordered  to  be  examined  by  the  Board  at  St.  Joseph,  Mo.,  under 
the  following  instructions  by  the  Med.  Ref.  viz :  "  It  is  desired  in  this 
case  that  the  examination  be  made  with  special  reference  to  disease  of 
left  hip.  You  will  carefully  examine  this  man  and  describe  all  the  phys- 
ical signs  of  the  alleged  disease.  If  there  is  any  shortening  or  atrophy 
of  the  limb,  you  will  state  the  degree  of  each,  and  rate  according  to  the 
degree  he  is  disabled  thereby  for  the  performance  of  manual  labor." 

The  claimant  appeared  before  said  Board  of  Surgeons  and  was  care- 
fally  examined  in  accordance  with  the  foregoing  instructions  and  in  the 
report  of  the  Board  filed  March  6,  1883,  they  state  as  follows,  viz : 
"Height  5  ft.  7J ;  weight  175;  complexion  fair;  age  60;  pulse  72; 
respiration  18.  We  have  made  a  very  caretul  inspection  and  measure- 
ment of  the  claimant's  hips,  and  are  unable  to  report  anything  abnormal 
in  left  hip.  There  are  no  scars  to  indicate  former  abcess  3S,  and  no 
shortening  or  decrease  in  muscles.  The  claimant's  general  appearance 
indicates  exceUent  health." 

Section  4715,  Kevised  Statutes,  declares,  "  When  the  rate,  commence 
ment,  and  duration  of  a  pension  allowed  by  special  Act  are  fixed  by 
such  Act,  they  shall  not  be  subject  to  be  varied  by  the  provisions  and 
limitations  of  the  geiien}]  pension  law  ;  but  w\\e\\  wot  Wvcv^  ^^^ftL^>0^^ 
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rate  and  continuance  of  the  pension  shall  be  subject  to  variation  in 
accordance  with  the  general  laws,  and  its  commencement  shall  date  from 
the  passage  of  the  special  Act." 

It  will  be  seen,  by  the  foregoing  section  of  the  revised  Statutes,  that 
the  claimant's  rate  of  pension,  not  having  been  fixed  b}'  the  special  Act 
restoring  his  name  to  the  pension  roll,  it  was  the  duty  of  the  Coju- 
missioner  of  Pensions  to  fix  the  rate  of  pension  based  upon  the  weight 
of  evidence  and  Certificates  of  Examining  Surgeons  on  file  in  the  claim. 

^^The  Department  has  already  frequently  decided  that  the  report  of  a 
Board  of  Examining  Surgeons  cannot  be  set  aside  by  the  Certificate  of 
a  single  Surgeon.  The  principle  that  the  examination  by  a  Board  of 
Surgeons  should  take  precedence  over  the  examination  of  a  single  Sur- 
geon is  recognized  in  law."    New  Digest,  page  222. 

In  the  case  at  bar  the  two  Certificates  of  single  Surgeons  are  over- 
come and  legally  set  aside  by  the  reports  of  the  Boards  of  Examining 
Surgeons ;  and,  inasmuch  as  the  then  Medical  Referee  (Dr.  Hood)  coiu- 
cided  with  the  reports  of  the  Boards  of  Surgeons,  the  action  of  the  Pen- 
sion Office  in  fixing  the  rate  of  pension  at  $2.  per  month  from  the  date 
of  the  approval  of  the  special  Act,  restoring  the  appellant's  name  to 
the  pension  roll,  was  proper  and  warranted  by  the  reports  of  Boards 
of  Examining  Surgeons,  and  the  rules  of  law  governing  such  cases. 

On  September  25, 1885,  the  claimant  addressed  a  letter  to  you,  which 
bears  evidence  of  having  been  filed  in  your  office  on  the  28th  of  the 
same  month  ;  in  this  letter  the  claimant,  among  other  things,  states: 
**On  the  27th  of  December,  1862. 1  was  discharged,  my  body  being  full 
of  rheumatism,  neuralgia,  phthisis  and  hip  disease,  my  discharge  show 
ing  on  its  face  that  I  was  permanently  disabled  •  •  •  and  in  the 
face  of  all  this,  I  was  drafted  and  held  to  ser\'e  again,  or  pay  $400,  which 
I  did,  and  had  to  sell  the  only  home  that  I  had  to  pay    •     •     •." 

It  is  a  well  known  fact  that,  whenever  a  man  was  drafted  to  serve  in 
the  Union  Army  during  the  late  Civil  War,  he  was  required  by  the  rnles 
of  law  to  be  carefully  examined  by  a  competent  Surgeon  so  as  to  judge 
of  his  physical  condition  and  capacity  to  serve  as  a  soldier  prior  to  be- 
ing mustered  into  service,  or  i)rior  to  his  being  made  liable  to  pay  the 
sum  of  $300  or  any  other  sum  of  money,  and,  if  he  was  found  to  be  phys 
ically  disabled  by  reason  of  disease  or  injury,  he  would  be  declared  ex- 
empt from  Military  service.  This  rule  was  more  particularly  recognized 
and  followed  whenever  an  ex-soldier,  discharged  by  reason  of  disabihty^ 
happened  to  be  drafted. 

The  admission  of  the  claimant  that  he  was  drafted  and  obliged  to 
pay  $400  to  be  exempt  from  a  second  Military  service  is  of  itself  proof 
positive  that  he  was  of  sound  health  and  fit  for  military  duty  as,  if  he 
was  disabled  at  the  time — and  especially  in  the  degree  and  manner  by 
him  described — he  would  not  be  subject  to  draft  nor  under  any  circum- 
stances liable,  under  the  law,  to  do  military  duty,  nor  to  pay  any  sum 
of  money  to  exempt  him  from  mWitary  sexvAc^, 
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The  fact  that  be  was  foiiud  to  be  possessed  of  sufficieii    good  bealtli 
to  again  render  military  service  at  tbe  time  be  was  drafted  tends  to  cor- 
roborate tbe  reports  of  tbe  Board  of  Examining  Surgeons  filed  in  tbis 
ease. 

From  a  carefnl  review  of  all  tbe  evidence,  botb  record  and  parol,  and 
the  law  bearing  upon  tbis  claim,  the  Department  fails  to  discover  any 
cause  whereby  the  action  of  your  office  should  be  disturbed,  and  there- 
fore affirms  tbe  same,  dismissing  the  appeal. 


SECTION  4716,  R.  S. 

I  Invalid  Pension— William  IIedgspeth. 

I     Where  a  Federal  Holdier  voliiutarily  eulista  in  the  Confederate  service  to  escape  the 
I  hardships  of  prison  life :  Held  that  he  is  harred  of  h!s  right  to  pension  hy  the 

^  provisionB  of  Section  4716  R.  S. 

Secretary  Lamar  to  the  Commissioner  of  PenHi4)ns^  July  29, 1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
the  14th  of  November  last,  upen  the  appeal  of  Mr.  G.  K.  Kellams,  of 
Gentryville,  Ind.,  from  the  decision  of  your  office  rejectmg  the  claim  for 
pensioD,  No.  421,411,  of  William  Hedgspeth. 

The  report  of  the  Adjutant  General  U.  S.  A.  shows  that  William 
Hedgspetb  was  enrolled  as  a  musician  of  Co.  ^^H,"  of  tbe  forty-second 
regiment  of  Indiana  Yolunteirs,  September  30,  18GI;  re-eulisted  as  a 
veteran  volunteer,  January  1, 18G4;  was  captured  near  Atlanta,  Ga., 
-  November  10,  1864,  and  is  so  reported  to  April  30,  1865.  He  was 
mastered  out  with  bis  company  July  21,  1865. 

Prisoner  of  War  records  show  him  admitted  to  hospital  at  Anderson- 
TJlle,  Ga.,  February  21,  1865,  with  debility ;  transferred  to  Colonel 
(yNeil,  rebel  recruiting  officer,  February  28,  1865,  and  took  the  oath  of 
allegiance  to  the  Confederate  States,  March  1,  1865. 

Company  morning  reports  show  him  June  25, 1865,  on  furlough,  10 
days. 

Claimant,  in  an  affidavit  made  June  16, 1883,  states  that,  while  a  pris. 
oner  of  war  at  Andersonville,  Ga.,  be  entered  the  rebel  service  and  took 
the  oath  of  allegiance  to  the  Confederate  States  in  March,  1865;  that  he 
was  at  the  time  starving  to  death,  and,  honestly  believing  that  he  would 
soon  die,  enlisted  to  save  his  life,  with  the  firm  determination  to  escape 
from  them  tbe  first  opportunity,  and  make  bis  way  back  to  his  own  regi- 
ment, and  that  he  did  so  as  so^n  as  be  gained  strength  enough  to  travel, 
he  being,  at  the  time  of  bis  enlistment  in  the  rebel  service,  so  weak  from 
starvation  and  hardship  that  he  was  scarcely  able  to  walk  without  as- 
sistance; that  about  the  1st  of  AiuH  1865,  while  at  Milledgeville,  Gii., 
he  did  desert  and  made  his  way  back  to  Savannah,  Ga.;  that  he  did  not 
intend  to  remain  with  the  rebels  at  tbe  time  be  ewW^levV,  w\\^  W\vi\.\i^\i^- 
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lieves  that,  by  eulisting  in  the  Confederate  Service,  he  did  save  his  life; 
that  when  he  escaped  he  returned  to  his  company  and  remained  with 
them  antil  his  discharge,  July  21,  1865.  He  claims  pension  for  disa- 
bility alleged  to  have  been  contracted  while  a  prisoner  of  war.  Bis 
claim  was  filed  on  the  16th  of  May,  1881. 

The  report  of  your  office  sets  forth  that  the  claim  wa^s  rejected,  under 
the  provisions  of  Section  4716  of  the  Revised  Statutes,  for  the  reasou 
that  while  a  prisoner  of  war  he  took  the  oath  of  allegiance  to  the  Con- 
federate States. 

From  this  decision  the  appeal  is  taken. 

OPINION. 

This  c^se  was  before  the  Department  January  22, 1886,  when  it  held 
that  the  appellant  should  be  afforded  the  opportunity  of  showing,  by  dis. 
interested  testimony,  the  facts  alleged  by  him  in  his  affidavit  as  given 
above — that  is,  that  he  should  be  afforded  an  opportunity  of  showing 
that  he  did  not  *^  voluntarily  engage  in,  aid  or  abet,  the  late  rebellionj" 
but  that  he  took  the  oath  of  allegiance  to  the  Confederate  States,  and 
enlisted  in  the  military  service  of  said  States  to  save  his  life,  and  with 
the  intention  of  escaping  on  the  first  opportunity  and  making  his  way 
back  to  his  own  regiment.  The  view  taken  in  January  by  the  Depart- 
ment was  that,  if  the  appellant  could  satisfactorily  prove  the  facts  to  be 
as  stated  by  him,  he  would  be  entitled  to  pension,  notwithstanding  the 
prohibition  contained  in  said  Sec.  4716. 

Since  that  time  you  have  personally  called  my  attention  to  the  casein 
connection  with  ruling  No.  107,  made  by  you  May  25, 1885,  in  the  claim 
of  William  Dawson,  No.  229,207,  and  asked  that  this  case  be  again  care- 
fully considered,  which  is  accordingly  done. 

The  ruling  referred  to  is  as  follows:  "Claimant,  while  a  prisoner  of 
war,  enlisted  in  the  rebel  service.  To  the  proposition  that  such  eulist- 
ment  was  not  a  voluntary  act,  the  Commissionerdeclined  toyield  assent, 
and  held  that,  while  the  claimant's  enlistment  in  the  service  of  the  ene- 
my for  the  purpose  of  furnishiog  him  an  early  opportunity  to  escape  to 
the  Federal  lines  practically  illustrated  his  shrewdness,  it  certainly  did 
not  avouch  his  patriotism.  A  soldier  is  called  upon  to  face  death  in 
many  forms:  to  be  shot  in  the  field  of  battle,  to  be  starved  in  captivity, 
and  in  other  wa^^s  to  exhibit  his  williugnesss  to  sacrifice  his  life  for  his 
country.  There  is  no  justification  however  for  his  enlistment  under  the 
enemy's  standard,  and  thus,  even  for  a  limited  time,  giving  him  aid  and 
comfort." 

*<  If  it  were  allowable  for  a  captured  soldier  to  join  the  enemy  for  the 
purpose  of  escaping  the  privations  and  hardships  of  prison  life,  the 
principle  would  be  established  that  a  prisoner  of  war  would  become 
simply  a  recruit  for  the  enemy.  In  law  a  man's  intentions  and  motives 
are  to  be  judged  b^^  his  overt  acts.  Such  being  the  case,  and  in  view 
of  the  provisions  of  the  statute,  it  muat  \>^  \veU\  lV\^t  lU^  soldier  did 


DECISIONS   RELATING   TO   PENSIONS.  247 

render  voluntary  aid  and  give  comfort  to  the  late  rebellion  against  the 
uatfaority  of  the  United  States.    The  claim  should  be  rejected  5  and  in 
this,  and  hU  similar  cases,  Cougress  alone  can  grant  relief." 

It  is  not  only  conceded  by  this  Depaatment  that  there  was  no  justifi- 
cation for  claimant's  enlistment  in  the  service  of  the  enem^^,  and  couse- 
4iaeutly  no  ground  upon  which  to  base  a  valid  claim  for  pension  under  the 
law,  but,  it  is  manifest,  no  excuse  alleged — no  justification  presented — 
could  overcome  the  plain  language  of  the  Statute  (Sec.  4716  B.  S.)  nor 
the  positive  bar  placed  by  said  Statute  upon  any  possible  necessity  or 
expedient  to  attain  the  relief  from  danger  or  death  which  this  claimant 
eougbt.    The  Statute  says  plainly — "  No    •    •    •    pension  shall  be 
paid  to  any  person    ••••••     who  in  any  manner  voluntarily 

engaged  in,  or  aided  or  abetted,  the  late  rebellion  against  the  authority 
of  the  United  States."  The  words  *'  in  any  manner  "  cover  any  possible 
exigency  or  expedient  resorted  to — for  it  was  part  of  the  soldier's  duty 
tosobmit  to  all  the  dangers,  hardships,  and  even  possible  death ;  and; 
not  having  done  so,  he  may  not  now  allege  an  excuse,  at  no  time  tenable. 
Year  action  of  rejection  was  proper  and  is  sustained  on  appeal. 


prior  soundness. 
Intalid  Pension — Thomas  Woods. 

Where  the  record  overcomes  the  presamption  of  prior  sounduess,  and  no  incarrence 
of  the  aUeged  disability  is  shown  in  the  service  or  line  of  duty:  Held^^rejection 
proper. 

Aimtant  Secretary  Hawkins  to  the  CommisBioner  of  PensionSy  July  22, 

J  887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 
Thomas  Woods,  late  Private,  4th  IndependeDt  Battery  Indiana  Light 
Artillery,  from  the  action  of  your  oflBce  rejecting  his  claim  for  pension. 

In  the  original  declaration,  filed  Oct.  20,  1882,  appellant  alleges  that 
near  Nashville,  Ten n.,  on  or  about  Dec.  14, 1864,  the  night  before  the 
engagement  at  said  place,  he  was  held  in  reser\^e  near  Ft.  Negly  and 
was  compelled  to  sleep  on  the  wet  ground  in  the  mud,  not  being  able  to 
pot  up  tents,  he  had  no  protection  ;  in  the  morning,  his  clothing  was 
frozen  to  the  ground,  and  from  this  exposure  he  took  a  severe  cold  which 
settled  on  his  lungs  causing  disease  of  the  same,  from  which  he  has  suf- 
fered ever  since. 

The  report  of  the  Adjutant  General,  U.  S.  A.,  of  April  10, 1883,  shows 
that  appellant  "  was  enrolled  Oct.  20,  1864,  for  a  year,  and  is  reported 
on  roll  for  Nov.  and  Dec.  1864,  absent  sick  in  hospital  since  Dec.  22, 
1864;  subsequent  rolls  to  June  30,  1865,  present;  mustered  out  with 
battery,  Aug.  1865,  a  private.  No  evidence  of  alleged  disability.  Nat- 
ure of  sickness  not  stated.    Books  of  orgamzation  not  o\\  ^^? 
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The  report  of  the  Surgeon  General,  May  14, 1883,  shows  that  appel- 
lant <<  was  admitted  to  No.  15,  G.  H.  Kashville,  Tenn.^  Dec.  22, 1864,  from 
Battery,  with  gonorrhea,  and  returned  to  duty,  Jan.  9, 1865.  No  records 
of  the  Battery  on  file.'' 

The  claim  was  rejected  March  4, 1886,  on  the  ground  of  ^'  no  records  , 
of  disease  of  lungs  and  no  medical  evidence  of  its  existence  in  service 
nor  at  discharge.    The  lay  evidence  furnished  is  not  deemed  sufficient  to  ■ 
establish  the  claim.'' 

OPINION.  i 

The  appellant,  who  was  a  private  soldier,  claims  a  pension  for  disease  - 
of  luugs,  which  he  alleges  was  coutracted  in  the  service  and  line  of  daty  | 
on  or  about  the  nieht  of  Dec.  15,  1864,  or  about  the  date  of  the  battle  I 
of  Nashville,  Tenn. 

Your  office  rejected  the  claim  for  the  reason  that  the  records  of  tbe  | 
War  Department  failed  to  show  that  the  soldier  was  ever  treated  for 
disease  of  lungs  while  in  the  service,  or  disabled  thereby. 

The  record  of  the  soldiei^'s  enlistment  and  muster  into  service  is  at 
leaAt  prima  facie  evidence  that  he  was  of  sound  health  when  he  joined 
the  army ;  the  only  record  evidence  on  file  in  this  claim  which  shows 
that  the  soldier  was  treated  in  hospital  proves  that  the  disability,  for 
which  he  wa^  treated,  was  gonorrhoea,  and  not  any  disease  that  might 
have  originated  from  cold  or  exposure  to  cold,  or  could  be  in  any  way 
attributed  to  his  duty  as  a  soldier.  It  is  true,  he  has  filed  the  testimony 
of  his  Captain  and  four  comrades  who  state  that  he  contracted  a  severe 
cold  in  December,  1864.  The  cold  settled  on  his  lungs  and  so  disabled 
him  as  to  cause  him  to  be  sent  to  hospital  and  treated  for  disease  of 
lungs ;  that  he  was  ever  afterwards  more  or  less  disabled  and  suffering 
from  a  cough  and  hemorrhages  in  the  service  and  since  discharge.  It 
is  at  once  seen  that  there  is  a  conflict  of  testimony  in  this  case.  Tbe 
soldier's  commanding  officer  and  comrades  testify  that  he  contracted 
lung  disease  in  the  service  and  line  of  duty  and  was  treated  in  hospital 
for  said  disease,  while  the  records  of  the  only  hospital  in  which  the 
soldier  was  treated  in  the  service  show  that,  instead  of  having  been 
treated  for  cold,  hemorrhages  or  disease  of  lungs,  he  was  treated  for  a 
loathsome  disease,  which  could  in  no  way  be  attributeil  to  his  military 
duty  as  a  soldier. 

It  is  an  old  and  well  established  principle,  recognized  by  the  rules 
of  both  law  and  equity,  that  parole  testimony  cannot,  usually,  be  safely 
accepted  to  defeat  original  record  evidence,  and  should  never  be  con- 
sidered as  sufficient  to  defeat  the  record,  unless  upon  first  showing,  by 
a  fair  preponderance  of  reliable  testimony,  that  manifest  error  was  com- 
mitted in  making  such  record,  and  that  injustice  resulted  therefrom. 

In  the  case  at  bar,  the  soldier  has  failed  to  disprove  the  original  hos- 
pital record,  while  it  does  appear,  from  the  history  of  the  claim,  that, 
within  two  months  after  his  muster  into  service,  he  is  found  to  be  in  hos- 
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pital  receiving  treatment  for  a  venerial  disease  which  continued  for  a 
period  of  eighteen  dajs,  when  it  appears  he  was  snflBciently  cured  and 
returned  to  duty,  continuing  in  active  field  service  from  that  time  until 
tlie  war  ended,  and  the  battery  was  mustered  out  of  service. 

It  also  appears  that  he  has  failed  to  prove,  by  competent  testimony, 
treatment  for  lung  disease  until  at  least  ten  years  after  his  discharge. 
He  has  attempted  to  show  that  he  was  treated  by  a  Dr.  Bryan  for  lung 
disease  as  early  as  1867,  and  several  years  thereafter,  but  it  is  not  cor- 
roborated by  any  testimony  worthy  of  reliance.  It  was  more  than  sev- 
enteen years  after  discharge  when  appellant  filed  his  declaration  for 
pension,  and  within  one  mouth  after  filing  his  claim  he  was  examined 
by  a  Board  of  Surgeons  who  found  his  only  disability  to  consist  of 
pharyngitis,  which  produces  a  dry  irritable  cough.  He  was  again  ex- 
amined, Nov.  25,  1885,  by  the  same  Board  of  Surgeons,  and  by  their 
report  it  is  shown  that  the  Captain  and  comrades,  who  testified  that 
the  appellant  was  disabled  by  hemorrhages  and  lung  disease  in  1804, 
were  mistaken  in  their  diagnosis  of  his  case.  This  is  also  to  be  inferred 
from  the  last  medical  examination  made  by  the  same  Board  of  Surgeons, 
ISov.  25, 1885 ;  so  that  there  fails  to  appear  any  good  or  sufficient  reason 
to  discredit  the  liospital  record  relating  to  the  nature  of  the  appellant's 
disease  when  he  was  a  patient  in  hospital  in  December,  18G4. 

The  Captain  and  comrades,  who  testify  in  claimant's  behalf,  were  not 
men  who  could  properly  diagnose  his  condition.  They  very  likely  testi- 
fied to  what  they  believed  to  be  true  at  the  time,  but,  if  their  statements 
were  true,  i.  e.  that  ''within  two  months  after  enlistment  lung  disease 
and  hemorrhages  had  made  such  rapid  strides  as  to  render  the  soldier 
unfit  for  duty,  and  a  fit  subject  for  hospital  treatment,  and  that  said 
disabilities  continued  from  that  time  to  the  year  1885,"  covering  a  period 
of  over  twenty  years — the  appellant  would  be  apt  to  have  been  long 
since  dead. 

It  appears,  also,  in  the  history  of  this  case,  that  ap[)eliant  is  a 
man  of  intemperate  habits,  and  that  in  or  about  the  year  1873,  while 
engaged  in  a  scuffle  or  fracas,  he  received  a  wound  in  his  breast  and 
was  afterwards  treated  for  hemorrhages  by  Dr.  Cunningham,  which 
injury  may  have  caused  his  present  disability. 

It  would,  therefore,  appear  from  a  careful  review  of  all  the  facts  and 
testimony  in  this  case,  that  the  testimony  of  the  appellant's  Captain, 
comrades  and  neighbors  does  not  form  a  consistent  chain  of  circum- 
stances sufficient  to  disprove  the  original  entry  and  record  of  the  na- 
ture of  soldier's  disability;  and,  at  the  same  time,  prove  the  incur- 
rence of  lung  disease  in  the  line  of  duty  and  treatment  f  )r  the  same  in 
the  month  of  December,  1864.  Such  a  theory  cannot  be  reasonably 
accepted,  as,  if  the  soldier  was  disabled  by  reason  of  a  severe  cold  and 
hemorrhage  at  the  time  he  was  admitted  to  the  hospital,  there  is  no 
good  reason  for  believing  that  the  medical  officers  in  charge  vrovxUl 
have  permitted  a  wrong  diagnosis  of  the  soldlev'a  cowAWaow^  ^\\^  wy^^Ns.^ 
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a  record  charging  bim  with  being  disabled  with  so  loathsome  a  disease 
as  gonorrhoea.  I 

From  the  whole  evidence  in  this  case,  the  Department  is  of  opinion 
that  the  action  of  your  office  rejecting  the  claim  was  proper,  and  it  is 
affirmed. 


INCURRENCE  OF  DISABILITIES  AND  CAUSE  OF  DEATH. 

Widow's  Claim— Eaxey  A.  Githens. 

When  soldier  was  drafted  and  mustered  into  the  military  service  bat  the  record  shows 
that  within  three  months  he  was  rejected  for  disabilities  which  existed  prior  to 
mueter,  and  soldier  died  of  one  of  said  disabilities  16  years  thereafter,  having 
made  no  application  for  pension,  and  there  is  no  direct  proof  of  incnrrence  in  serv- 
ice. 

Held.  That  the  testimony  of  witnesses  not  medical  that  soldier  was  sonnd  prior  to 
enlistment  does  not  outweigh  the  record,  and  the  piesnmptions  which  naturally 
arise  from  such  a  state  of  facts. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  PensionSy  July  22, 

1887. 

Herewith  are  returned  the  papers  in  the  case  of  Raxey  A.  Oithens, 
as  widow  of  John  6.  Githens,  private,  unassigned,  3d  Congressional 
District,  Indiana,  claim  No.  303,468. 

Soldier  was  drafted  and  mustered  into  service  Sept.  19, 1864,  for  one 
year.  Prov.  Marshall's  record  shows  that  he  was  examined  and  held  to 
service,  Sept.  29, 1864,  received  at  the  Indiana  Kendezvous,  Oct.  5, 1864. 
Furloughed  Oct.  27,  1864,  for  seven  days,  and  then  was  rejected  Dec.  9, 

1864,  because  of  ulcerated  bleeding  hemorrhoids  and  partial  anchylosis 
of  ankle  joint;  said  disqualification  existed  at  time  of  enlistment,  and 
order  for  his  discharge,  dated  Feb.  7, 1865 ;  date  of  discharge  April  15, 

1865,  final  statements  and  papers  delivered  May  16,  1865, 

Soldier  died  March  14,  1881,  having  failed  to  make  application  for 
pension. 

Widow  filed  her  application,  as  widow  of  soldier,  April  24, 1883,  alleg- 
ing death  the  result  of  hemorrhoids. 

Iler  claim  was  rejected  by  your  Office,  May  2, 1885,  on  the  ground  that 
'^disability  existed  prior  to  enlistment.''  Reference  is  made  to  your 
decision  of  April  25,  1885,  in  the  case  of  widow's  claim  No.  295,927, 
Willis  Parks,  unassigned,  Ind.  Vols.,  which  is  considered  similar  to  this 
case. 

From  this  action  of  your  Oifice  claimant  appeals,  Oct.  28, 1886.  Prior 
to  appeal,  claimant  had  filed  four  affidavits  to  show  prior  soundness. 

Evidence  fails  to  disclose  incurrence  of  any  disability  in  the  service, 
claimant  relying  upon  the  presumption  of  prior  soundness  and  subse- 
quent disability,  and  the  fact  that  soldier  was  discharged  by  reason  of 
disability. 
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The  record  uuist  be  tiikeii,  however,  as  a  whole,  and,  while  it  shows 
liat  he  was  discharged  by  reason  of  hemorrhoids  and  partial  anchylo- 
38  of  aukle  joint,  it  also  shows  that  these  disabilities  existed  at  the 
ime  of  muster.  The  evidence  as  to  prior  soundness  does  not  overcome 
■lis  record  nor  the  presumption  which  naturally  arises  from  the  fact 
faat,  althongli  the  soldier  appears  to  have  suffered  severely  from  the 
icmorrhoids — from  date  of  discharge  until  death — he  made  no  applica- 
i«nfor  pension ;  nor  is  there  any  reason  assigned  for  his  failure  to  so  do. 
Pke  plain  fact  of  prior  disability  is  established  by  the  record,  and  there 
s  uo proof  of  incurrence  in  service  and  in  line  of  duty  even  offered. 

The  presumption  which  the  law  gives  of  prior  soundness,  as  well  as 
ftiepresaniption  which  arises  from  the  fact  of  soldier  having  been  ac- 
wpted  and  mustered,  are  both  overcome  by  the  record ;  and  the  rejec- 
ionof  this  claim  by  your  Office,  for  the  reasons  stated,  is  approved. 


record  evidence, 
Invalid  Claim— Kodman  E.  Welch. 

^here  the  official  record,  made  at  the  time,  showH  claimant  was  treated  for  aDotber 
disability  than  the  ooe  aHeged  and  relied  upon  in  his  claim :  Held,  this  record 
can  not  be  overthrown  by  slight  evidence  made  twenty  years  afterwards  : 

Amgtant  Secretary  HaicJcins  to  tlie  Commissioner  of  Pensions,  Sep.  3, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
^uly  15,  1887,  upon  the  appeal  of  Rodman  PI  Welch,  late  of  Co.  A, 
Sth  Vermont  Volunteers,  No.  354,358. 

history. 

1.  Enlisted  December  23, 18G3.  Rolls  for  May  and  June,  1S64,  report 
him  absent,  sick  in  General  Hospital  since  May  G,  I8G4.  Same  repoit 
to  August  31,  18G4.  Returned  to  duty  October  29,  18G4,  from  General 
hospital.    Mustered  out  with  couipany,  June  29, 18G5. 

2.  The  Surgeon-Geueral,  U.  S.  A.,  reports  name  of  R.  E.  Welch,  Co, 
A,  5th,  Vt.  Vols,  appears  on  list  of  nurses  of  Ward  E,  Depot  Field 
fiospital,  Gth  Army  Corps,  City  Poiift,  Va.;  sent  to  G.  IF.  August  13. 
X8G4.  Admitted  to  Lincoln  G.  LI.,  Washington,  D.C.,  August  14, 18G4, 
Vrith  chronic  diarrhoea.  Admitted  to  Steamer  "  Ashland  "  August  18, 
X8G4,  with  diarrhoea.  Admitted  to  G.  IT.,  Rrattleboro,  Vt.,  August  22, 
X8G4,  with  chronic  diarrhoea,     liiturned  to  duty  September  11,  1864. 

3.  Declaration,  filed  March  31,  1880,  alleges  measles  contracted  May 
^,1804,  at  Brandy  Station,  Va.,  which,  from  exposure,  settled  in  his 
testicles. 

4.  There  have  been  three  medical  examinations  in  this  case.    The 
first  by  a  Board  at  Burlington,  Vt ,  August  24, 18Sl,\iy  ^\\\^\i\\^  \^ 
Dot  rated. 
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By  Board,  Montpelier,  Vt.,  May  23, 1882,  rate  J. 

By  Board,  BarliDgtx)D,  Vt.,  July  8, 1885,  rate  J  for  condition  ( 
tides  and  cord,  (on  his  statement)  and  ^  for  hemorrhoids.  The 
Medical  Referee,  in  opinion  dated  May  18, 1885,  says:  ^^  Disease 
tides,  alleged  by  claimant,  cannot  be  accepted  as  a  result  of  m 
If  approved  at  all,  the  disease  of  testicles  must  be  treated  as  ai 
pendent  disability." 

Dr.  John  Campbell,  Medical  Referee,  in  opinion  dated  July  { 
says:  ''The  action  of  January  10, 1884,  was  a  legal,  not  a  med 
tion.  The  Medical  Division  only  refused  to  accept  the  alleged  • 
of  testicle  as  a  result  of  measles.  If  the  legal  division,  upon  re 
eration,  will  accept  origin  and  continuance  of  disease  of  testicl 
case  will  be  rated.  Medically  I  would  not  reject  the  claim  on  the 
of  no  disability  since  discharge.'' 

The  claim  was  rejected  January  10, 1884,  upon  the  recommei 
of  the  legal  reviewer,  for  the  reason  that  claimanthasnot  been  d 
in  a  pensionable  degree,  from  cause  alleged,  since  discharge.  Fr 
action  the  appeal  is  taken,  the  same  being  filed  November  16, 1 

It  appears,  from  your  report,  that  origin  in  service  and  line  o 
of  alleged  disease  of  testicles,  has  not  been  shown,  and  that  th( 
of  rejection  should  be  sustained. 

OPINION. 

This  claim  was  first  rejected  by  your  office  upon  the  ground  t 
disability  from  cause  alleged  had  not  been  shown  since  dis 
Subsequently  the  appellant  filed  a  large  amount  of  medical  e' 
upon  this  point,  upon  consideration  of  which  the  Medical  Rei 
your  Office  has  rendered  an  opinion  in  the  case,  from  which  it  i 
that  said  additional  evidence  should  be  taken  as  satisfactorily 
lishiug  the  continuance  of  alleged  disability  since  discharge 
leaves  for  consideration,  upon  this  appeal,  the  single  question  a: 
sufficiency  of  the  evidence  presented  to  establish  origin  and  inc 
in  the  service  and  line  of  duty.  The  claimant,  the  surgeon  of  i 
iment  and  two  comrades,  swear  to  the  fact  of  the  incurrence  of 
leged  disability  as  having  occurred  about  the  6th  of  May,  18 
after  the  first  day's  battle  in  the  Wilderness,  and  after  a  long 
from  Brandy  Station,  Va.,  to  the  Rapidan  River,  The  surgeoi 
that  he  examined  appellant,  and  sent  him  to  the  hospital,  for  tl 
bility  alleged. 

The  records  of  the  War  Department  agree  with  the  statement 
pellant  as  to  the  date  of  his  admission  to  the  hospital,  the  length 
he  remained  there,  and  the  different  hospitals  to  which  he  was  adi 
but  they  show  that,  on  three  distinct  occasions,  he  was  admiti 
treated  while  in  hospital,  not  for  the  disability  alleged,  but  for 
diarrhoea. 

Tliese  records  are  official  a\u\  were.  kQ\>^  by  the  surgeons  in 
of  the  v/irioiis  hospitals  to  w\uc\\  ww^Wvyw^.  ^^«»  ^^xcWX^iK^^^ 
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r official  duty.  Tlu\v  sue  certifietl,  by  their  legal  castodiaii,  from 
ice  where  they  are  required  to  be  preserved  by  law,  and  must 
)re  be  presumed  to  be  correct.     Such  official  records  are  held, 

civil  courts  of  our  country,  to  impart  verity,  and  cannot  be 
dieted;  and  while  this  strict  and  technical  rule  ha«  not  been  ad- 
to  by  this  Department  in  its  fullest  extent,  in  the  determination 
ms  for  pension,  yet  the  statements  of  the  record  are  entitled  to 
iatest  weight,  and  can  only  be  overcome  by  the  most  conclusive 
tisfactory  evidence  of  mistake  or  fraud. 

Department  has  held  in  the  case  of  Isaac  Williamson,  Vol.  1^  P. 
7,  that  'Hhe  written  entries  and  statements  of  a  public  officer,  in 
scharge  of  his  official  duty,  are  attended  with  the  legal  pre- 
on  that  his  duty,  therein,  was  properly  performed,  and  in  the 
rge  of  such  duty  he  could  have  no  reasonably  conceivable  mo- 
r  making  a  false  statement,  and  the  presumption  is  that  it  was 
rom  personal  knowledge  or  upon  competent  evidence."  See  also 
>f  Benedict,  John  W.,  Vol.  1,  P.  D.,  p.  33;   Mitchell,  David  K., 

P.  D.,  p.  G3 ;  Betz,  Charlotte,  Vol.  I,  P.  D.,  p.  123 ;  Boyle,  James, 

P.  D.,  p.  149;  and  Barton,  John,  Vol.  1,  P.  D.,  p.  174. 
lis  case  the  record  made  at  the  time  shows  that  the  appellant 
3ated  for  another  disability  than  the  one  alleged  and  relied  on 
1  as  the  basis  of  his  claim  for  pension.  To  rebut  this  record  we 
he  testimony  of  the  surgeon  of  his  regiment — given  nearly  20 
fter  service,  and  from  memory — refreshed,  as  he  states,  by  written 
anda  furnished  him  by  appellant  and  two  comrades,  who  swear 

and  generally  that  appellant  complained  at  that  time  of  the  dib- 
alleged,  and  was  so  afflicted  when  he  rejoined  his  command  the 
ng  fall. 

le  opinion  of  the  Department  such  evidence  cannot  be  accepted 
cient  to  set  aside  the  adverse  statements  of  the  record,  and  the 
of  your  office  is  affirmed  and  the  appeal  dismissed. 


line  of  duty:  accidental  pistol  wound. 
Invalid  Pension— William  H.  Pike. 

<^o.  75,  of  Jane  2*^,  ISd'i,  is  not  approved  as  a  precedent,  and  a  soldier  acci- 
ally  wounded  by  a  weapon  in  his  own  hands,  it  not  being  authorized  by 
ilatious  nor  order,  has  no  basis  for  pension, 
ing  Kinnerson's  case  of  June  22,  1882. 

mt  Secretary  HawkinB  to  the  Commmioner  of  Pensions,  S^.  7, 

1887. 

•with  are  returned  the  papers  in  the  cace  of  William  H.  Pike, 
Co.  E,  22d  N.  Y.  Vols.,  No.  467,425. 

ier  enlisted  Juue  G,  18G1,  and  was  discUargevV  o\3l  e«t\;\^^sa.\fc  ^i 
'ty  for  varicose  veins. 
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He  filed  a  declaratiou,  Dec.  10, 18G2,  alleging  '<  injury  to  right  thamb 
received  while  cleaning  his  revolver — that  Assistant  Surgeon  Hutcbiu- 
son  cut  the  ball  out.  Ball  entered  at  ball  of  thumb  and  was  cut  out  at 
wrist." 

The  claim  was  rejected,  Sept.  18, 1886,  upon  the  ground  that  the  dis- 
ability was  not  rncident  to  the  service,  and  did  not  occur  in  line  of 
duty.    From  this  rejection  claimant  appeals.' 

The  facts  appear  to  be  that  soldier's  regiment  was  one  of  the  first  to 
answer  the  call  of  the  President;  that  it  came  shortly  after  the  Massa- 
chusetts Regiment  which  had  suffered  injuries  at  the  hands  of  a  mob, 
while  passing  through  Baltimore  to  the  front,  unarmed ;  that  citizens 
furnished  claimant  and  his  comrades  with  pistols  which  were  received 
with  the  full  knowledge  of  the  officers,  and  that  the  men  of  this  com- 
mand retained  the  pistols  until  an  order  to  give  them  up  was  issued 
in  the  subsequent  October,  and  in  the  meantime,  to  wit,  July  15,  JS61, 
claimant  received  his  injury  while  in  camp  cleaning  his  revolver,  a  din 
ability  resulting  therefrom. 

A  review  of  the  decisions  relating  to  claims  based  upon  wounds  acci- 
dentally inflicted  by  pistols  in  the  hands  of  infiintrymen  discloses  an 
irreconcilement  of  the  precedents  and  renders  it  necessary  to  declare  the 
law  governing  this  subject. 

As  appears  from  the  Digest  of  Pension  Laws,  1885,  pp.  277-278,  ia 
the  case  of  Alexander  H.  Davis,  No.  180,085,  decided  Ai»ril  23,  1874,  it 
was  held  that  an  infantry  soldier  is  not  in  line  of  duty  when  wounded 
by  the  accidental  discharge  of  a  revolver  in  his  possession. 

The  same  doctrine  was  again  held  in  case  of  Daniel  Couipton,  Claim 
No.  186,723,  April  5,  1877,  on  the  ground  that  the  pistol  is  not  a  part 
of  the  arms  of  an  infantryman. 

But  in  the  case  of  Wm.  T.  Kinnerson,  No.  58,437,  decided  June  20, 
1882,  it  was  held  that  the  soldier,  ''  not  acting  under  any  order,  neitber 
acting  in  violation  of  any  order,  being  in  the  place  of  duty,  the  act 
upon  which  he  was  engaged  had  a  probable  connection  with  his  duty, 
and  it  must  be  presumed  that  he  exercised  ordinaty  care  and  was  in 
the  line  of  duty." 

Thereupon  the  following  ruling  was  made  by  the  Commissioner  of 
Pensions : 

"  Ruling  No.  75,  June  22,  1882 :  In  compliance  with  instmctions  of 
the  Hon.  Secretary,  in  case  of  Wm.  T.  Kinnerson,  No.  58,457,  it  is 
held  that,  unless  it  appear  that  there  were  specific  orders  against  Ciir- 
r3  ing  pistols,  the  soldier's  right  to  pension  shall  not  be  prejudiced  for 
accidental  wounds  received  therefrom,  provided  the  soldier  was  other- 
wise in  line  of  duty." 

The  Dick  case,  No.  299,119,  decided  June  9,  1886,  is  in  conflict  witb 
the  Kinnerson  case  and  Ruling  No.  75,  but  is  reaffirmed  in  the  case  of 
Arthur  Boyd,  No.  475,215,  decided  April  21,  1887,  page  105  P.  D. 
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The  issue  then  is  wbetber  tbe  EinucrsoD  case  and  said  Baling  No. 
t5,  or  tbe  cases  in  conflict  tberewith,  are  sustained  by  tbe  better  reason. 
Tbe  carrying  of  pistols  by  infantrymen  was  not  warranted  by  tbe 
army  regulations,  and  a  wound  from  a  dirk  or  any  otber  unautborized 
weai>on  would  form  just  as  good  a  basis  for  a  pension,  under  similar 
circumstances,  sbowing  tbe  soldier  at  tbe  time  in  tbe  place  of  duty. 
But  it  is  contended  tbat  tbis  accident  was  in  tbe  early  part  of  tbe  war; 
tbat  a  regiment  on  its  way  to  tbe  front  witbout  any  weapons  bad  fared 
roughly   in  passing  through  Baltimore,  and  these  private  weapons 
were  given  to  tbe  soldiers  with  tbe  full  knowledge  and  approval  of 
their  officers,  and  no  order  for  their  disuse  had  been  issued  till  some- 
time after  this  accident. 

Id  reply,  it  may  be  said  that  tbe  claimant  was  not  injured  on  bis  way 
to  tbe  front,  and  tbe  pistol  in  camp  was  more  useless  than  bis  pocket 
knife^  and  the  handling  of  either,  though  not  forbidden,  had  no  connec- 
tion whatever  with  claimant's  military  duty. 

Tliat  be  bad  retained  this  pistol  in  his  possession  long  after  there  was 
any  probability  of  bis  needing  it,  and  after  the  arms  of  an  infantryman 
had  been  issued  to  him,  does  not  strengthen  tbe  case.  Tbe  accident 
was  as  clearly  outside  tbe  line  of  duty  as  tbe  fatal  mishap  resulting 
iu  tbe  death  of  Walter  O'Donald,  given  in  Mother's  claim  No.  56,967, 
May  2,  1872,  p.  270,  Digest  1885.  In  neither  case  could  the  Govern- 
ment be  held  responsible  for  the  extra  risk  which  tbe  soldier  took  upon 

himself. 
It  thus  follows  that  tbe  Department  cannot  accept  Ruling  No.  75,  as 

a  proper  basis  for  tbe  adjudication  of  such  claims,  and  it  is  not  to  be  re- 
garded as  a  precedent. 

But  tbe  instrument  with  which  the  injury  was  inflicted  is  rather  inci- 
dental to  tbe  case  than  otherwise.  Tbe  fundamental  question  is  whether 
the  proximate  cause  of  tbe  injury  pertained  to  and  had  a  direct  con- 
nection with  tbe  service  and  line  of  duty. 

That  question  must  here  be  answered  in  the  negative,  and  your  re- 
jection is  therefore  affirmed. 

See  Ammerman's  case,  p.  5,  Vol.  1,  P.  D. 


proof  of  incurrence. 
Invalid  Pension— Joseph  Hess. 

Lay  testimony,  adduced  long  after  claimant's  discharge,  but  unsupported  by  either 
medical  or  other  record,  is  not  snthcieut  to  establish  the  incurrence  of  the  alleged 
disability  in  first  term  of  service,  claimant  having  re-eulistcd  in  the  service. 

Assistant  Secretary  Hawkins  to  the  Commusioner  of  Pensions,  Sep.  7, 

1887. 

Herewith  are  retorued  the  papers  accompanying  your  offic.^  x^^oivl^^ 
July  27,  1SS7,  in  tbe  appeal.  No,  225,474,  of  Joj>ep\i  Res^^AaX.^  a'I^\A», 
£7a  C^  ex  C/ifo  Vols, 
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Soldier  enlisted  April  23,  18G1,  aud  was  discbai|^ed,  to  date  July  30, 
1862,  ou  tender  of  resignation.    No  record  of  any  disability. 

He  enlisted  for  one  year  Feb.  17,  1865,  in  Co.  K,  189  Ohio  Vols.,  and 
was  mustered  out  a  Corporal,  Sept.  28,  1865.  No  record  of  any  dis- 
ability. 

He  filed  his  declaration  Sep.  16, 1876,  alleging  that  ^-sometime  in  July, 
1862,  while  on  a  march  to  Moorefield,  Va.,  and  while  crossing  a  small 
stream,  I  stepped  upon  a  rock  aud  wrenched  my  right  leg  so  bad  that 
it  caused  varicose  veins  to  appear,  and  have  never  recovered  from  same 
to  this  date;  and  the  condition  of  my  leg  is  such  that  it  renders  me 
wholly  unfit  to  walk  or  perform  manual  labor  to  any  extent." 

In  an  affidavit  filed  April  13, 1877.  he  alleged  that  '*on  or  about  July 
19, 1862,  while  ou  a  march  from  Little  Petersburg,Va.,  to  a  place  called 
Moorefield,  Va.,  and  in  crossing  a  small  stream  by  stepping  on  a  stoue 
in  the  water,  the  stone  rolled  aud  wrenched  his  leg  so  hard  that  it  pro- 
duced a  rupture  as  above  indicated ;  that  after  arriving  at  Moorefield, 
Va.,  about  July  21,  18G2,  he  went  with  IstLt.  Stephen  Hayes,  of  Co.  G, 
61  Ohio  Vols.,  to  Surgeon  Pcarce  of  said  regiment  and  obtained  medi- 
cine from  him  to  use  ou  his  leg ;"  April  25,  1877,  that  ''his  family  phy- 
sician Dr.  J.  V.  Miller,  is  dead — died  in  1867,  hence  he  cannot  furnish 
medical  evidence  showing  his  physical  condition  at  the  date  of  his  dis- 
charge ;  that  since  the  death  of  said  Dr.  Miller,  he  has  received  notrea^ 
ment  for  his  leg — has  bought  medicine  and  treated  himself  in  connec- 
tion with  linen  rags." 

Jan.  3, 1878,  that,  "  by  reason  of  said  disability,  and  knowing  that  he 
was  unfit  for  further  military  duty,  he  tendered  his  resignation  aud  re- 
ceived a  30  days  leave  of  absence  until  the  same  could  be  accepted." 

The  claim  was  rejected  April  26,  J  878,  on  the  ground  of  ^*  no  record, 
no  medical  evidence  of  treatment  in  service  or  at  discharge;  re  enlisted 
3  years  after,  no  record  of  any  disability  in  that  service ;  claimant  un- 
able to  furnish  satisfactory  evidence  to  establish  claim." 

The  claim  was  reopened  May  5, 1882,  and,  after  a  special  examination, 
was  again  rejected  Dec.  11,  18S3,  ou  the  ground,  that  *'  there  is  no  rec- 
ord, nor  medical  evidence  of  varicose  veins  of  right  leg  in  service,  and 
the  best  attainable  evidence  fails  to  show  origin  of  said  disability  in  the 
army  and  line  of  duty." 

Wherefore  claimant  appealed,  contending  that,  from  the  amount  and 
nature  of  the  testimony  filed  in  support  of  the  claim,  the  rejection  thereof 
was  error  and  did  him  "  great  injustice." 

It  is  true  the  testimony  in  question  is  sufficiently  voluminous  for  all 
intents  and  purposes;  but  it  is  also  true  that  there  is  record  proof  of 
the  incurrence,  in  either  term  of  service,  of  neither  the  alleged  varicose 
veins,  nor  of  any  other  pensionable  disability. 

As  was  aptly  said  in  re  No.  343,038,  Andrew  J.  Mclntiie:  "  Lay  tes- 
timony, when  unsupported  in  a  case  like  this  by  the  record,  or  by  direct 
wedwal  evidence;  and  which  is  dated  years  after  claimant's  discharge, 
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can  not  be  accepted  as  proof  of  incurrence  of  tbe  alleged  disability  in 
the  service.''    Vol.  1,  P.  D.,  21. 

The  claimant's  re-enlistment  shifts  the  onus  probandi  of  bis  prior 
soundness  npon  himself,  and  raises  the  presumption  thereof,  which  he 
lias  failed  and  admits  his  inability  to  rebut.  The  i*ejection  in  question 
is  therefore  affirmed. 


evidence  of  disability^invalid  pension. 

Daniel  Bowee. 

Held  that  '*  the  abaeDce  of  affirmative  evidence  establishing  the  origin  of  the  alleged 
disability  and  its  continuance  since  discharge,  and  the  fact  that  the  claimant  is 
not  now  rated  by  the  examining  sargeons,  justifies  rejection  of  the  claim/' 

Asmtant  Secretary  HaicJcina  to  the  Commissioner  of  Pensions^  September  14 

1887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 
Daniel  Bower,  late  Private,  Co.  K.  66th  Ohio  Vols.,  certificate  number, 
251566,  from  the  action  of  your  office  rejecting  his  claim  for  pension. 

In  his  original  declaration,  filed  April  12, 1878,  claimant  alleges  that, 
from  exposure  to  wet  and  cold,  he  contracted  spinal  affection,  bronchitis, 
and  rheumatism. 

The  claim  was  rejected  Nov.  23,  1878,  on  the  ground  of  no  degree  of 
disability  from  causes  alleged  entitling  to  a  rating. 

From  this  adverse  action  the  appeal  is  taken. 

The  Examining  Surgeon  at  Fostoria,  Ohio,  Nov.  5,  1878,  says :  "Ap- 
plicant complaius  of  pain  and  soreness  along  the  spine  ;  also  of  cough 
and  tickling  in  throat,  and  rheumatic  pain  in  arms;  but  a  very  careful 
examination  of  his  case  fails  to  support  such  statements.  In  my  opin- 
ion no  disability  which  is  ratable  exists." 

Tbe  Claimant  was  examined  Dec.  28,  '81,  by  the  Board  at  Toledo, 
Ohio,  who  say:  "No  evidence  of  disease  of  spine;  no  evidence  of  rheu- 
matism, and  no  bronchitis." 

OPINION. 

This  soldier  served  from  November,  18GI,  up  to  July,  1865,  faithfully 
ftud  well,  without  having  made  any  hospital  record,  and,  at  the  date  of 
final  discharge,  was,  (so  far  as  the  records  of  the  War  Department  show) 
possessed  of  sound  health.  In  October,  1878,  he  filed  an  affidavit  which 
purports  to  have  been  made  by  C.  M.  Wright,  a  physician  and  surgeon, 
vrbo  testifies  that  he  attended  or  prescribed  for  claimant  for  Kheuma- 
tism  and  Bronchitis,  from  about  January  1st,  1874,  to  about  August 
9th,  1877 ;  that  he  did  not  know  his  condition  prior  to  1874. 

In  November,  1881,  the  Captain  of  claimant's  company  testified  to  his 
personal  acquaintance  with  the  soldier  at  and  pvior  to  eviV\^\»vi\^tk!^\  \3«l^\» 
JOToT  PEN 17 
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affiant,  being  a  physician,  carefully  examined  him  at  timeof  enlistmeni^ 
and  found  him  to  be  *'•  HOund  in  wind,  limb,  mind  and  body ;"  that  he 
'  (claimant)  was  a  number  one  soldier,  prompt,  energetic,  always  ready, 
and,  in'  flue,  there  was  not  a  better  soldier  in  the  regiment.    The  Cap- 
tain of  claimant's  company,  who  would  be  most  likely  to  know  and  re- 
member if  the  soldier  had  incurred  any  disability,  or  been  disabled  by 
Injury,  or  contracted  disease  in  the  service,  would  certainly  have  so  tes- 
tified when  called  upon  by  claimant  in  1881 ;  but,  no,  he  most  decidedly 
refrains  from  so  testifying,  while  he  cheerfully  certifies  to  the  good  char- 
acter of  the  soldier.    This  of  itself  is  sufficient  to  show  that,  while  in 
the  service,  Daniel  Bower  was  free  from  disability;  and,  as  there  is  no 
evidence  filed  in  the  claim  that  would  show  he  had  received  medical 
treatment  prior  to  1874,  (which  covered  a  period  of  nine  years  from  date 
of  discharge)  it  is  reasonable  to  presume  that  his  alleged  disabiUties 
may  have  originated  after  leaving  the  army. 

It  is  the  rule  of  the  Department,  when  a  claimant  proves  the  origin  of 
a  disability  in  the  service  and  line  of  duty,  and  treatment  for  the  same 
from  time  to  time  after  discharge,  to  allow  a  pension  to  the  soldier  to 
such  time  as  the  disability  ceased  to  exist,  but,  in  this  case,  such  rnle 
cannot  be  followed,  for  the  reason  that  there  is  no  proof  of  origin  or 
of  treatment  while  in  service,  at  discharge,  nor  lor  many  years  there- 
after. 

Inasmuch  as  the  certificate  of  the  Examining  Surgeon,  filed  in  No- 
vember, 1878,  reports  him  (claimant)  not  disabled  in  any  pensionable 
degree,  and  as  it  is  further  shown  by  the  certificate  of  a  competent  board 
of  reputable  surgeons,  who  examined  the  claimant  three  years  subse- 
quent at  Toledo,  Ohio,  that  they  failed  to  find  evidence  of  either  of  the 
alleged  disabilities,  it  is  quite  apparent  the  action  of  your  office  in  re- 
jecting this  claim  was  not  error. 

"  Disability  from  disease  or  injury,  to  be  pensionable,  must  be  of  such 
a  character,  and  exist  to  such  a  degree  that  it  can  be  detected  bj  the 
Examining  Surgeon  or  Board  of  Surgeons  of  the  Pension  Office." 
(Claim  of  Lemuel  R.  Scott.  No.  370,215.  Assistant  Secretary  Hawkins 
to  the  Com.  of  Pensions  in  Decisions  Relating  to  Pensions  Vol.  I.  page 
77.) 

'*The  absence  of  affirmative  evidence  establishing  the  origin  of  the 
alleged  disability  and  its  continuance  since  discharge,  and  the  fact  that 
the  claimant  is  not  now  rated  by  the  examining  surgeons,  justifies  re- 
jection of  the  claim."  (Claim  No.  2G0,063  of  Leonard  Nerreter.  As- 
sistant Secretary  Hawkins  March  30, 1887.  Decisions  Relating  to  Pen- 
sions Vol.  I.  page  67.) 

From  a  careful  review  of  all  the  record  and  parol  evidence  in  this  case 
and  in  view  of  the  law  and  rules  governing  the  granting  of  pensions, 
the  Department  is  of  opinion  that  the  rejection  of  this  claim  upon  the 
ground  stated  by  your  office  was  proper  and  is  affirmed^  and  the  appeal 
28  therefore  dismissed. 
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hospital  record  evidexce— invalid  pension  claim. 

William  H.  Haedy. 

Where  Claimant  has  anospital  record  in  the  service,  showing  the  existence  and  treat- 
ment of  disabilities  named  and  described,  and,  subseqnently,  npon  returning  from 
hospital  to  duty,  ho  serves  two  years  without  either  an  additional  hospital  record 
or  a  complaint  of  the  aforementioned,  or  of  similar,  disabilities,  tbo*  presumption 
is  that  Claimant  had  recovered  from  said  disabilities  while  in  tho  service.  There- 
fore, it  is  held  in  such  cases  that  the  hospital  record  should  be  construed  as  show- 
ing "  all  the  dhcasfs  and  all  the  treatment  tchich  Claimant  had  during  hia  Army  serv- 
ice"; and  evidences  of  the  existence  of  certain  disabilities,  lifteeu  years  after 
claimant's  discharge— disabilities  neither  described  nor  mentioned  in  his  hospital 
record — will  not  bo  accepted  as  proving  incurrence  of  the  same  in  the  service.  The 
report  of  a  competent  Board  of  Surgeons,  based  upon  an  exauii nation  of  Claimant 
subsequent  to  his  discharge,  showing  Claimant's  freedom  from  the  disabilities 
alleged  in  his  declaration,  will  be  accepted  as  confirmatory  of  the  afore-said  pre- 
sumption, and  as  proof,  justifying  the  re-jection  of  the  claim. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  Sept.  13, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  in 
claim  No.  405,760,  of  William  H.  Hardy,  late  private  Co.  H.  150th  Pa. 
Vols. 

HISTORY. 

Claimant  enlisted  Aug.  20, 1862,  and  wa8  discharged  June  23, 1865. 

Declaration  filed  June  28,  1880,  alleges  that,  in  Sept.  1862,  while 
marching  from  Washington  to  Antietam  battle  ground,  he  contracted 
fever  and  disease  of  spine,  the  weather  being  very  hot,  and  having  to 
carry  a  knapsack  and  gun,  which  were  very  heavj-. 

Claimant  was  admitted  to  Clifburne  G.  H.,  Washington,  Sept.  11, 
1862,  with  "  Debilitas'',  and  returned  to  duty  Oct.  20, 1862.  Entered  G. 
H.  Fairfax  Seminary,  June  17, 1863,  with  diarrhoea,  and  transferred  to 
Veteran  Eeserve  Corps,  Sept  30, 1863,  by  reason  of  "  Indurated  tonsils 
and  slight  feeble  frame".  Transferred  to  original  Co.  and  regt.,  June 
30, 1864,  and  mustered  out  with  company  June  23,  1865. 

The  claim  was  rejected  October  30,  1883,  on  the  ground  that  "  there 
is  no  record  of  the  alleged  disease  of  spine,  and  because  claimant  has 
failed,  after  being  afforded  the  advantage  of  a  special  examination, 
to  prove  incurrence  in  service  and  line  of  duty  and  pensionable  disa- 
bility therefrom  since  discharge." 

From  tbis  action,  appeal  is  taken. 

OPINION. 

Claimant  alleges  in  this  case  that  he  is  entitled  to  pension  because, 
while  marching  from  Washington  to  Antietam  battleground  in  Septem- 
ber, 1862,  he  contracted  fever  and  disease  of  spiue  ftom  IVv^i  ^Aat  \\\svX>lVi^ 
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weather  was  very  hot  and  he  was  obliged  to  carry  a  gaa  and  knapsaci 
which  was  very  heavy. 

This  application  for  pension  was  filed  June  28, 1880^  fifteen  years  sub 
sequent  to  the  soldier's  discharge.  The  facts  as  I  find  them  in  the  rec 
ord  are  substantially  as  follows :  Soon  after  enlistment,  in  Sept.  1862 
this  soldier,  with  his  command  in  a  forced  march  from  Washington  to- 
ward  the  Antietam  battle  ground  and  liack,  became  sick,  unwell;  and, 
according  to  his  hospital  record,  he  was  admitted  to  ClifbnrneG.  H, 
Washington,  Sept.  11, 18G2,  with  ''debilitas,"aud  returning  to  duty  Oct 
20,1862,  served  with  his  Company  until  June  17,  1863,  when  he  was 
taken  with  diarrhcea  and  sent  to  G.  H.,  Fairfax  Seminary.  The  fol- 
lowing September,  the  30th,  ho  was  transferred  to  the  Veteran  Reserve 
Corps  by  reason  of  indurated  tonsils  and  slight  feeble  frame,  remaining 
with  the  organization  until  June  30,  1864,  when  he  was  transferred  to 
his  original  Company  and  llegimen  t,  and  served  with  his  Company  until 
mustered  out  June  23,  1865;  so  that  it  will  be  seen  from  the  foregoing 
record  of  the  service  of  this  soldier  from  the  date  of  his  enlistment  untfl 
his  discharge,  together  with  the  time  that  he  was  in  several  hospitals  as 
stated,  that,  after  the  return  from  the  march — the  forced  march  referred 
to — he  went  to  the  hospital  sick,  the  records  failing  to  definitely  set 
forth  the  character  of  that  sickness;  that,  within  a  short  time,  a  few 
days  over  a  month  after  his  entry  to  this  hospital  with  the  record  of 
debilitas,  he  was  returned  to  duty  and  served  until  the  following  year, 
when  he  entered  another  hospital  with  diarrhoea,  was  thence  transferred 
to  the  Veteran  Corps,  and  from  there  back  to  his  original  regiment  and 
discharged.  The  record  nowhere  affirmatively  shows  disease  or  treat- 
ment for  the  disease  alleged  by  the  claimjiut,  but,  on  the  other  hand, 
does  show  a  record  that  he  was  treated  for  other  diseases  than  the  one 
alleged  in  his  declaration,  and  that  he  served  two  years  and  a  half  from 
the  time  he  alleges  ho  was  assailed  with  the  disease  for  which  he  asks 
pension.  The  claimant  has  presented  the  evidence  of  quite  a  number  of 
witnesses  whose  testimony  is  substiantially  to  the  following  effect,  tliat^ 
upon  the  return  from  the  march  already  referred  to  in  September,  1862, 
this  soldier  was  taken  ill,  was  sick,  and  went  to  hospital.  Some  of  the 
witnesses  state,  and  especially  his  Captain,  that  their  impression  is  that 
ho  was  assailed  with  some  kind  of  a  fever,  that  he  was  weak  for  a  long 
time  afterwards,  and  they  supposed  it  was  weakness  of  the  back,  because, 
on  the  march,  they  noticed  that  his  hips  would  not  follow  the  movements 
of  his  body  with  the  ease  they  do  in  a  well  man.  But  the  ge  neral  ten 
dency  of  the  testimony  of  all  the  witnesses  is  to  the  effect  that,  while 
on  the  march  from  Washington  and  back,  as  stated,  he  gave  out,  was 
taken  sick,  complained  of  his  back  etc.  So  that  all  the  testimony  pro- 
duced, if  it  tends  to  prove  anything,  serves  to  show  simply  that  this 
soldier  was  prostrated  by  over  exertion  by  reason  of  the  march,  and 
that  he  went  to  hospital,  complaining,  as  they  say,  of  his  back,  •'^o 
much  to  establish  incurrence. 
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In  order  to  establish  disability  ut  discharge,  and  continuance  after- 
wards, the  testimony  of  Dr.  Sclioll  is  presented  which,  in  substance,  is, 
that,  "  soon  after  the  discharge  of  the  soldier  in  1805,  in  the  latter  part 
of  Jane  or  forepart  of  July,  he  came  to  him  troubled  with  a  spinal  diffi- 
culty and  thought  at  the  time  it  might  terminate  in  paralysis  of  his 
lower  extremities;  but  it  did  not  terminate  that  way.    His  feet  were 
swelled  and  he  complained  of  weakness  in  his  lower  extremities ;  he  was 
under  his  professional  care  up  to  1876  or  1877  ;  has  not  treated  him  for 
last  seven  years.     Until  last  two  years  of  treatment,  there  was  little 
change;  then,  a  slight  change  for  the  better.    He  is  now  continually  in 
distress  or  prostrated,  but  the  disease  is  located  and  does  not  yield  to 
treatment."    This  is  the  only  testimony  to  show  continuance  of  disabil- 
ity from  discharge  until  his  examination  by  a  Government  Surgeon,  in 
September,  1881,  who  finds  sj'mptoms  of  parplegia  ;  finds  the  disability 
to  be  permanent,  and  rates  i.  *  Evidently  based  upon  the  report  of  the 
surgeon  in  this  case,  the  Acting  Medical  Ileferee,  N.  F.  Graham,  made 
the  following  report  in  regard  to  this  claimant's  disease :  "  Claimant 
has  been  disabled  by  disease  of  spine  since  discharge,  and,  if  soundness 
at  enlistment  is  established,  the  incurrence  of  disease  of  spine  under  the 
Mrcamstances  alleged  would  not  be  unlikely,  even  within  the  first  month 
of  service;  and  the  shortness  of  time  from  enlistment  to  incurrence  of 
disease  should  not  be  held  to  discredit  the  evidence  of  soundness,"  fur- 
ther than  to  cause  it  to  be  a  little  more  carefully  scrutinized. 

On  Nov.  20,  '83,  this  claimant  was  examined  by  tbe  Board  at  Mead- 
ville,  Pa.,  who  report :  "  We  find  no  physical  evidence  of  any  sinnal 
disease;  no  tenderness  on  pressure;  no  curvature;  general  appearance 
very  good  ;  muscular  development  good ;  heart's  action  normal.  No 
rating."  And,  upon  the  facts  as  above  set  forth,  you  rejected  the 
claim  upon  the  ground  that  "  there  is  no  record  of  the  alleged  disease 
of  spine,"  and  because  ''claimant  has  failed  after  being  afforded  a 
special  examination  to  prove  incurrence  of  disease  in  line  of  duty  and 
pensionable  disability  therefrom  since  discharge." 

It  would  seem  a  little  remarkable  that,  while  the  record  discloses  that 
claimant  was  in  hospital  on  several  occasions  with  debility,  chronic 
diarrhoea,  and,  also,  by  reason  of  indurated  tonsils  and  weak  frame,  he 
^as  sent  to  the  Reserve  Corps,  that,  if  it  were  true  tbat  he  was  seri- 
oasly  afflicted  and  disabled  by  reason  of  disease  of  spine  as  the  re- 
sult of  fever,  the  hospital  records  are  silent  thereon  ;  for  f  believe  the 
presumption  is  a  clear  one  that,  where  records  are  required  to  be  kept 
by  public  officers  or  by  army  surgeons,  as  in  cases  of  this  character,  the 
fecord  not  only  shows  the  facts  in  reference  to  claimant's  sickness  and 
treatment  while  in  the  service,  but  it  is,  also,  presumed  to  show  all  the 
diseases  and  all  the  treatment  which  the  soldier  had  during  his  army 
Service.    And,  before  a  record,  as  made  in  this  case,  can  be  set  aside  or 
ignored,  proof  should  be  of  such  a  character  as  to  convince  any  im- 
partial mind  tbat  tbe  record  as  shown  was  eit\ier  iav\\l^^  \\i  \V^  x^viVwiNa., 
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or  that,  for  some  cause,  such  officers  were  guilty  of  oinissiou  to  make 
proper  entries,  before  testimouy,  secondary  in  its  nature,  or  indefinite 
and  uncertain  as  to  the  disease,  should  be  entertained  to  establish  a 
claim  of  this  character.  But,  another  remarksible  fa4;t  should  be  noticed 
as  we  pass  along:  As  stated  in  your  report  upon  this  case,  it  appears 
that  the  soldier  served,  with  the  exception  of  a  very  short  time,  two 
and  one-half  years  after  the  alleged  incurrence  of  his  disease ;  and  do 
evidence,  medical  or  lay  testimouy,  shows  that  he  was  disabled  or  even 
afflicted  with  the  disease  during  the  last  two  years  of  his  service. 
With  the  exception,  also,  of  Dr.  Scholl,  no  witness  testifies  to  any  dis- 
ability from  the  alleged  disease  of  spine  since  his  discharge;  and, 
while  Dr.  Scholl  states  that  he  treated  him  until  187G,  ho  fails  to  state 
whether  or  not  he  was  disabled  from  performing  manual  labor  during 
the  time  of  such  treatment.  But  it  may  be  said  that  this  soldier  not 
only  contracted  the  disease  alleged  by  him,  but  that  it  continued  after 
discharge  in  a  pensionable  degree,  by  reason  of  the  opinion  given  in  tbis 
case  by  the  Acting  Medical  Referee  (heretofore  set  forth).  This  opinion 
of  the  Referee,  unsatisfactory  as  it  must  be  to  any  reflecting  mint!,  was 
based  upon  the  examination  of  the  single  surgeon  in  Sept.  1881 ;  still, 
in  the  light  of  the  exaraination  by  the  full  board  of  three  members  in 
Nov.  1883,  it  would  seem  hardly  necessary  to  give  much  attention  toan 
opinion  of  the  character  rendered  in  this  case  by  the  Acting  Medical 
Referee.  The  examination  by  the  full  board  seems  to  have  been 
thorough,  and  I  can  conceive  of  no  language  in  which  the  able  bodied 
condition  of  a  man  could  be  more  completely  set  forth  than  in  the  re- 
port referred  to. 

In  conclusion,  I  do  pot  think  the  evidence  now  on  file  ought  to  beac-  j 
cepted  as  sufficient  to  establish  the  fact  of  incurrence  during  service,  or 
that  it  existed  in  a  pensionable  degree  afterwards.    Your  action  in  re- 
jecting this  claim,  therefore,  was  not  error  and  the  appeal  is  dismissed. 


DECISIONS  OF  MEDICAL  ADVISERS.— INCREASE  INVALID  PENSIOK. 

William  H.  Garrison.  I 

Where  qaestions  of  a  purely  medical  character  are  involved,  the  Department  is  guided  | 
by  its  medical  advisers,  the  opinions  of  the  medical  referee  being  generally  coo-  t 
elusive. 

Assistant  Secretary  HawJcins  to  the  Commissioner  of  Pensions  :  September 

10,  1887.  ' 

.,  i 

Herewith  are  returned  the  papers  in  the  claim  for  increase  of  invalid 
pension  Ctf.  No.  338278,  of  Wm.  H.  Garrison,  late  Pvt.  Co.  "D''  144th 
K  Y.  Vols. 
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HISTOEY. 

The  basis  of  this  claim  is  scurtyy  and  resulting  chronic  ulceration  of  left 
]  and  ankle,  paralysis,  and  blindness  of  left  eye. 

Claimaut,  in  his  original  application  filed  Oct.  17,  1881,  alleges  that, 
bile  in  the  service  and  line  of  duty,  he  contracted  scurvy  at  Hilton 
[ead,  S.  C,  in  Dec.  1864,  from  being  on  water  in  transport  for  16  or  18 
ays  with  no  rations  but  salt  pork  and  hard  tack,  which  caused  large 
brouic  ulcers  on  his  ankle  and  left  leg.  Claimant  was  treated  in  gen- 
ial hospital  at  Hilton  Head,  S.  C,  about  May  Ist,  for  about  one  week, 
rhen  he  was  transferred  to  Harewood  Hospital,  Washington,  D.  C, 
md  treated  by  liegimental  Surgeon  Bryee  (deceased). 

Claimant  in  an  affidavit  filed  July  31,  1883  alleges  that  his  blood  be- 
;ame  poisoned  by  his  alleged  disabilities,  and  oiv  April  4,  1882,  he  had 
ksbock  of  paralysis;  that  he  has  been  blind  in  left  eye,  and  his  left 
iide  is  paralyzed.  Oct.  2,  1886  a  pension  at  $3.  per  month  was  allowed 
for  disability  from  ^'  disease  of  mouth  result  of  scurvy." 

The  records  of  the  War  Department  show  that  Wm.  H.  Garrison  was 
trolled  Sept.  8,  1864,  as  a  private  in  Co.  D.  144th  N.  Y.  Vols.,  and  is 
reported  on  roll  of  Co.  for  Sept.  and  Oct.  1864  present,  and  to  April  30, 
1805,  present.  Muster  out  roll  of  Company  dated  June  25,  1865,  re- 
ports him  in  hospital.  Mustered  out  on  detachment  muster-out  roll 
June  6, 1S65. 

The  Surgeon  General's  report  shows  claimant  admitted  to  Provost 
Guard  Hos^pital,  Hilton  Head,  S.  C,  Dec.  29, 1864,  with  remittent  fever, 
and  returned  to  duty  January  1, 1865 ;  again  admitted  to  same  hospital 
May  5, 1865,  with  chronic  sore  leg,  and  transferred  May  5,  1865;  ad- 
mitted to  general  hospital  Hilton  Head,  S.  C,  May  5, 1865,  with  chronic 
ulcers  of  legs,  and  transferred  May  7,  1865 ;  taken  on  transport  "  J.  K. 
Barnes^  May  7, 1865,  complaint  not  noted,  and  transferred  May  11, 
18C5;  admitted  to  Harewood  General  Hospital,  Washington,  D.  C,  May 
iO,  1865,  with  indolent  ulcer  of  legs,  and  mustered  out  June  9, 1865. 

Claimant  was  examined  at  Delhi,  N.  Y.,  June  14,  1882,  by  p]xamining 
iargeon  H.  N.  Buckley,  who  reports : 

^^  This  applicant  was  in  service  only  about  nine  months,  and  says  he  was 
tick  most  of  the  time.  Came  home  using  crutches,  and  says,  in  about 
:wo  months  regained  his  ordinary  health,  and,  for  12  or  15  years,  re- 
Daiued  so,  except  |>am  in  lower  extremities,  more  or  less,  and  occasion- 
illy  swelling  of  same.  His  left  leg  shows  a  few  marks  or  cicatrices  of 
M  ulcerations.  No  disability,  however.  About  nine  weeks  ago.  his 
)hysician  says  he  had  an  attack  of  apoplexy  which  left  him  completely 
>aralyzed.  The  left  side  remains  so  yet,  and  he  is  entirely  helpless.  I 
hall  omit  any  rating  in  this  case." 

See  letter  of  Examining  Surgeon  Buckley  accompanying  this  report, 
nd  made  a  part  of  brief  in  case. 
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Claimant  was  examined  at  Oueonta,  N.  Y.,  Jaue  18, 1884,  by  a  Board 
of  Examining  Surgeons,  cousisting  of  H.  Latbop,  W.  H.  Leonard,  and 
S.  H,  Case,  wbo  report : 

*'  This  applictint  bas  several  (3  or  4)  scars  on  the  oater  side  of  the 
left  leg,  of  small  size,  as  of  previous  indolent  ulcers.  There  are  none 
open  at  present.    The  veius  are  normal. 

*^The  throat  is  healthy ;  we  find  no  evidence  whatever  of  83^phili8or 
scurvy  at  present.    lie  gives  no  history  of  either." 

"  He  is  now  suffering  from  complete  hemiplegia  of  the  left  side,  two 
years  standing,  though  we  are  unable  to  connect  his  present  disability 
with  scurvy  or  syphilis,  or  any  other  disease  acquired  in  the  service. 
The  cause  of  his  hemiplegia  is  conjectural.  If  this  is  allowed,  we  rate 
him  at  total  2nd  grade.     lie  is  disqualified  for  any  manual  labor." 

Claimant  was  examined  at  Binghampton,  N.  Y.,  June  11, 1886,  by  a 
Board  of  Examining  Surgeons,  consisting  of  D.  P.  Jackson,  E.  Malh- 
non,  and  C.  B.  llichards,  who  report : 

"As  evidence  of  scurvy,  we  find  the  upper  teeth  badly  decayed; 
gums  ulcerated,  spongy,  and  recedent.  There  are  five  cicatrices  from  1 
to  1^  inches  in  diameter,  smooth  and  adherent  to  subjacent  tissues  on 
the  external  and  posterior  of  the  lower  third  of  left  leg.  There  are  six 
scars  having  same  characteristics  on  lower  tbird  of  right  leg  from  one 
to  two  inches  in  diameter;  these  are  surrounded  by  a  brown  aureola, 
lighter  than  the  scar  which  is  quite  brown.  The  skin  on  all  other  parts 
of  the  body  normal  in  appearance  and  free  from  all  signs  of  past  orpres- 
ent  disease.  The  glandular  system  is  free  from  enlargement  and  in- 
durations. There  is  almost  total  paralysis  of  left  side  rendering  him  en- 
tirely helpless,  which  we  believe  to  be  the  result  of  cerebral  hemor- 
rhages, and  permanent  in  character,  and  due  to  arterial  degeneration  and 
rupture  caused  by  scurvy.  Tbere  is  no  evidence  of  syphilitic  taint.  He 
requires  the  constant  aid  and  attention  of  another  person.  There 
is  total  loss  of  vision  of  left  eye  without  deformity,  due  to  the  cerebral 
hemorrhage." 

Kate  1st  grade  for  scurvy  and  resulting  paralysis. 

It  appears  that  this  claim  was  rejected  by  your  oflBce,  March  1,18S3, 
upon  the  following  opinion  of  Dr.  T.  B.  Ilocd,  Medical  Referee:  "No 
disability-  from  causes  alleged  since  Oct.  17,  1881."    (See  brief  face.) 

The  claim  was  subsequently  reconsidered  and  claimant  granted  ft 
pension  Oct.  2,  188G  at  the  rate  of  $2  per  month  from  Oct.  17,  1881  for 
"disease  of  mouth,  result  of  scurvy^,  after  which  the  papers  in  the 
claim  were  referred  to  Dr.  J.  Campbell,  Medical  Referee,  for  his  consid- 
eration as  to  the  existence  of  any  other  disability  resulting  from  scurvy; 
and,  on  Nov.  9,  188G,  said  Referee  rendered  the  following  opinion: 
»*  While  it  is  not  denied  tbat  it  may  hii  possible  for  the  blood  dyscrasia, 
caused  by  scurvy,  to  eventuate  in  cerebral  hemorrhage,  or  thrombosis 
followed  by  hemiplegia,  yet,  to  produce  these  disastrous  consequences, 
the  scurvy  must  be  of  an  unusually  destructive  and  progressive  cbar- 
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acter.     Unfortunately  for  the  medical  status  of  this  claim,  the  evi- 
dence does  not  show  serious  disability  from  scurvy  prior  to  the  para- 
lytic *  stroke'.    Indeed,  Dr.  Olin,  whose  testimony  is  that  of  an  intel- 
Hgent  and  close  observer,  states  that,  in  1877,  the  claimant  appeared 
^ quite  robust'  and  ^a  strong  broad  shouldered  fellow ',  though  sub- 
ject to  cough.     Then,  in  ISSl,  the  man  contracted  pleurisy  and  a  sort 
of  fever,  from  exposure,  complicated  by  swollen,  dropsical,  and  sore 
legs.    Ulcers  formed,  which  the  claimant  said  were  from  scurvy.    He 
never  completely  recovered  from  these  disabilities,  but  hobbled  around 
OR  crutches  until  April,  1882,  when  he  had  the  'fit  of  an  apopletic 
character ',  which  caused  his  paralysis.    Dr.  Olin  was  in  doubt  as  to 
the  correct  diagnosis  of  the  claimant's  disease,  and  it  still  remains 
obscure,  but,  with  all  the  evidence  before  us,  it  would  seem  highly 
improbable  that  the  paralysis  was  the  result  of  the  scurvy  for  which 
^  this  man  has  been  pensioned." 

From  that  action  the  claimant  appealed,  insisting  that  the  alleged 
paralysis  is  a  result  of  scurvy;  and,  pending  the  appeal,  the  papers 
were  again  referred  to  Dr.  Campbell,  Medical  Referee,  for  his  further 
consideration,  and,  on  July  14,  1887,  said  referee  rendered  his  opinion, 
as  follows :  '*  I  have  nothing  to  add  to  slip  of  Nov.  9, 188G,  which  1  con- 
sider a  reasonable  statement  of  the  medical  points  involved  in  the  case.'' 

OPINION. 

It  appears  that  this  claim  was  first  rejected  by  your  office  upon  the 
opinion  of  the  Medical  Eeferee,  and  afterwards  re-considered,  October 
2nd,  1886,  and  pension  of  $2.00  per  month  granted  Appellant  for  "dis- 
ease of  mouth'^,  result  of  scurvy.  At  the  date  of  this  latter  action  the 
case  was  again  referred  to  the  Medical  Referee  for  his  opinion  as  to  the 
existence  of  any  other  disability  resulting  from  scurvy.  The  Medical 
Keferee  on  November  9th,  1886,  rendered  a  lengthy,  exhaustive  and 
Well  considered  opinion,  based  upon  a  careful  review  of  all  the  medical 
evidence  in  the  case,  and  which  will  be  found  in  extenso  in  the  History 
of  the  case,  in  which  he  arrives  at  the  conclusion  that  it  is  highly  im- 
probable that  the  paralysis  alleged  by  the  appellant  is  the  result  of  the 
scurvy  for  which  he  has  been  pensioned. 

Pending  this  appeal  the  papers  in  the  case  were  again  referred  to  the 
Medical  Eeferee  for  further  consideration,  and  on  July  14th,  1887,  he 
I'endered  an  opinion  in  which  he  adheres  fully  and  completely  to  the 
view  formerly  expressed  by  him.  The  holding  of  the  Department  has 
Jong  and  invariably  been  to  bo  guided,  in  questions  of  a  purely  medi- 
cal character,  by  the  opinions  of  its  medical  advisers  ;  and  to  accept  as 
generally  conclusive  the  opinions  of  the  Medical  lleleree,  based  upon 
the  result  of  medical  examinations.  Sec  cases  of  Lucinda  Gaskell  Vol. 
1.  P.  D.  p.  29;  Patrick  Preston,  Vol.  1.  P.  D.  p  41 ;  John  Douglass  Vol. 
1.  P.  D.  p  52. 

In  view  of  the  fact  that  this  case  has  been  so  eaxe^vxW^  ^wv^\v^^\^'\ 
hjr,  and  Las  been  so  often  before  the  Medical  B.ef etee,  Wi^  \>^\>^\V\fikfc\iXk 
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can  Bee  no  good  reason  for  departing  from  its  established  role  as  above 
stated,  and  conseqaently  your  action  of  rejection  herein  is  affirmed,  aod 
the  appeal  dismissed. 


EVIDENCE— RES  aDJUDICATJ. 

Samuel  Wabdlow. 

Where  a  claim  has  once  been  adjudicated  and  the  evidence  presented  forreconsiderft- 
lion  reveals  the  fact  that  no  pensionable  disability  exists;  Held,  Rejection  proper. 

Astistant  Secretary  Hawkins  to  tlie  Commissioner  of  Pensions^  Sept  9, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report 
upon  the  appeal  of  Samuel  Wardlow,  hite  Private  Co.  Q,  198th  Ohio 
Vols.)  from  the  action  of  your  office  rejecting  his  claim  for  pension. 

In  his  original  application,  filed  May  15,  1876,  claimant  alleges  that, 
on  or  about  Feb.  18, 18G5,  he  contracted  measles  and  was  ordered  to 
the  hospital ;  that  the  ward  master  said  the  hospital  was  full  and  that 
he  (claimant)  was  not  a  fit  subject  for  the  hospital;  that  he  then  went 
back  to  the  barracks,  and  by  so  doing  contracted  cold  and  the  measles 
were  driven  in;  that  the  next  morning  he  was  carried  to  the  hospital 
and  was  sick  <ibout  9  weeks ;  that  his  nock  was  lanced  when  he  had 
the  typhoid  fever,  which  folio  wed  measles;  that  corruption  ran  from  his 
ears  over  a  year  after  his  discharge,  and  by  reason  of  which  he  has  be- 
come hard  of  hearing,  particularly  in  the  right  ear;  that  his  lungs  are 
weak ;  that  he  is  subject  to  smothering  spells  which  he  supposes  to  be 
from  heart  disease. 

The  Adjutant-General  (J.  S.  A.  reports  claimant '' enrolled  and  mas- 
tered into  the  service  Feb.  3,  18G5,  at  Hillsboro,  O.,  in  the  186th  Ohio 
Vols,  to  serve  one  year.  Provost  Marshall's  records  report  this  man 
assigned  to  193nd  Regt.  O.  V.  I.  He  is  taken  up  on  rolls  of  Go.  G. 
that  Regt.  for  Mch.;  and  Apl.  ^65^  abseijt,l(ft  sick  at  Camp  Chase,  0., 
Mch.  12,  ^Go ;  also  reported  the  same  on  Co.  Muster  Out  Roll  dated 
Sept.  1,  18G5.  No  further  record  of  him  as  of  this  Regt.  A  detach- 
ment muster  out  roll  of  unassigned  recruits  of  198th  Regt.  O.  V.  If 
dated  May  8, '65,  reports  claimant  mustered  out  that  date  at  Camp 
Chase,  O.  with  remark:  "This  detachment  of  unassigned  recruits  are 
assigned  to  198th  O.  V.  per  S.  O.  No.  11,  unassigned  to  comi>anies." 

The  Surgeon-General  U.  S.  A.  reports:  "Samuel  Wardlow,  unas- 
signed recruit,  was  admitted  to  Post  Hospital  Camp  Chase,  O.  Feh.  23, 
?65,  with  measles  (no  other  diagnosis),  and  discharged  the  service  May 
19, 1865,  in  accordance  with  G.  O.  No.  77.  War  Dept." 

The  claim  was  rejected  Nov.  21,  1877.  on  the  ground  of  no  pension- 
able disability  from  causes  alleged. 

From  this  action  an  appeal  was  taken,  and  on  Sep.  17,  '83,  the  Hou. 
H.  M.  Teller,  then  Secretary  of  the  Interior,  directed  that  the  claim  be 
specially  examined. 
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The  case  was  accordingly  reopened,  and  after  consideration  of  the 
evidence  obtained  by  a  special  examination,  the  claim  was  rejected  Nov. 
15, 1883,  on  the  ground  of  ^^  No  ratable  disability  from  any  cause  due 
to  the  service  since  discharge.^ 

On  Oct.  30, 1883,  the  case  was  referred  to  Dr.  T.  B.  Hood  (then  Med- 
ical Beferee)  for  an  opinion,  and  on  Nov.  1,  1883,  Dr.  Hood  says:  '^  A 
searching  and  careful  analysis  and  weighing  of  evidence  satisfies  me 
perfectly  that  there  has  not  been  a  ratable  disability  from  any  cause 
due  to  the  service  since  dischsirge."  From  this  last  action  of  rejection 
the  present  appeal  is  taken. 

Dr.  Gordon,  the  Examining  Surgeon  at  Georgetown,  O.,  Sept.  3, 1877 
gays:  '^  I  think  the  condition  of  the  heart  entitles  him  to  |and  the  con- 
dition of  right  lung  to  i  total.'* 

Dr.  Noble,  the  Examining  Surgeon  at  Hillsborough,  Obio,  on  Oct. 
31, 1877,  says:  ^'  I  am  of  the  opinion  that  claimant  is  not  entitled  to  a 
rating  for  disease  of  heart  and  lungs.'' 

Tbe  Board  of  Surgeons  at  Cincinnati,  O.,  May  23,  1883,  fail  to  find  a 
pensionable  disability,  having  been  fully  informed,  May  3,  1883,  by  Dr. 
Hood  (then  Medical  Eeferee)  as  to  the  nature  or  basis  of  the  chiim,  and 
of  Dr.  Gordon's  rating  (without  diagnosis),  Sept.  3,  1877,  and  that  Dr. 
Noble  failed  to  find  a  ratable  disabilit^^  on  Oct.  31,  1877.  On  Oct.  5, 
1883,  by  direction  of  the  Special  Examiner,  who  had  the  case  in  cbarge, 
claimant  was  examined  by  the  Board  of  Surgeons  at  Hillsboro,  Ohio, 
as  to  the  existence  of  lung  disease,  heart  disease,  rheumatism  and  deaf- 
ness, and  said  Board  reported — "  rating,  nothing." 

OPINION. 

The  history  of  this  case  shows  that  your  office  rejected  the  appellant's 
claim,  l^ovember  21st,  1877,  on  the  ground  that,  up  to  that  date  there 
were  no  disabilities  from  the  causes  alleged.    From  this  adverse  de- 
cision the  appellant  appealed  to  the  Secretary  of  tbe  Interior  and,  upon 
review,  the  then  Secretary,  (Hon.  EC.  M.  Teller)  ordered  a  re-examina- 
tion of  the  claim,  whereupon  it  was  placed  in  tbe  bands  of  a  special  ex- 
aminer, who  examined  eighteen  of  tbe  appellant's  neighbors,  three  of 
whom  were  physicians  and  bad  treated  him  prior  to  enlistment,  and 
since  discharge,  for  divers  disabilities.    In  his  report,  made  and  filed 
in  your  office  in  the  month  of  October,  1883,  tbe  Special  Examiner 
states:  "After  concluding  this  investigation  I  deemed  it  advisable  to 
bavo  claimant  again  subjected  to  a  careful  medical  examination.    Tbis 
Was  done  by  the  Board  of  Examining  Surgeons  at  Hillsboro,  Highland 
County,  Ohio,  whose  certificate  is  herewith  attached,  marked  Exhibit 
W.    I  made  careful  and  thorough  inquiry  in  the  neighborhood  of 
claimant's  residence  and  received  tbe  testimony  of  all  persons  wbose 
evidence  seemed  likely  to  shed  light  upon  tbe  question  of  claimant's 
alleged  disability.    Though  there  is  but  little  doubt  that  cla\vx\2^\it%\\sRfe 
his  discharge  has  been  at  times  disabled  in  \\?iX\i  foT  \wa\iw^\s^w:^\  ^^ 
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not  tbiuk  such  disability  due  to,  or  the  result  of,  any  disease  contracted 
by  him  while  iu  the  military  service,  as  sliowu  by  the  testimouy  of  Dr. 
E.  B.  Fee  (Dep.  1>.  p  9) ;  that  the  clainiaiit  was  subject  to  severe  attacks 
of  disease  eveu  prior  to  his  enlistment,  having  been  treated  by  him  no 
less  than  sixty  times  within  six  months  in  18G3  and  18G4;  and  any  dis- 
ability under  which  he  may  have  labored  since  his  discharge  is,  ia  luy 
opinion,  due  to  causes  which  have  not  originated  iu  the  militiiry  service. 
The  evidence  is  entirely  insufficient  to  establish  either  lung  or  heart 
disease,  or  deafness.  I  am,  therei'ore,  of  the  opinion  that  this  claim 
should  be  rejecteil  and  so  recommend." 

Two  members  of  the  Board  of  Examining  Surgeons  at  Hillsboro, 
Ohio,  examined  appellant  October  5,  1883,  and  in  their  certificate,  filed 
with  the  special  examiner^s  report,  they  state  as  follows,  viz:  "We 
hereby  certify  that  we  have  carefully  examined  this  appellant  wbo 
claims  that,  while  in  the  service  of  the  United  Stiites,  at  a  place  called 
Camp  Chase,  Ohio,  and  while  in  line  of  duty,  on  or  about  the  14th 
da3'  of  February  1805,  he  incurred  '*  lung  and  heart  disease,  also  rheu- 
matism and  deafness,"  and  that,  iu  consequence  thereof,  he  is  not  dis- 
abled for  earning  his  subsistence  by  manual  labor.  He  states  that  be 
is  39  years  of  age,  that  he  weighs  210  pounds,  and  that  ho  is  G  feet  IJ 
inches  in  height.  His  pulse  rate  is  80,  his  respiration  20.  The  exami- 
nation reveals  the  following  facts  :  Upon  a  very  careful  examination  of 
the  above  named  claimant,  we  find  by  measurement  of  the  chc^st,  andou 
a  line  with  the  nipples,  is  forty  inches  with  good  healthy  lung  expan- 
sion. Auscultation  and  percussion  of  chest  reveals  no  abnormal  phys- 
ical sounds  either  of  heart  or  of  lungs.  The  tongue,  skin,  liver,  spleen, 
kidneys,  stomach  and  bowels  are  performing  their  normal  functions. 
Digestion  and  assimilation  are  normal.  We  also  find  no  evidence  of 
articular  or  of  muscular  rheumatism.  He  is  evidently  well  nourished 
and  no  evidence  of  deafness  in  either  ear.     Rating  nothing." 

After  your  office  received  and  filed  the  foregoing  reports,  you  sub- 
mitted the  same  to  the  then  Medical  Referee  (Dr.  T.  B.  Hood)  who  re- 
viewed the  medical  testimony  of  the  three  idiysicians,  also  the  certifi- 
cate of  the  Board  of  Surgeons  of  Hillsboro,  O.,  and  from  a  medicid 
standpoint  decided  adversely  to  claimant's  right  to  pension. 

It  is  shown  by  the  records  of  the  War  Department  that  appellant 
contracted  measles  while  a  recruit  at  Camp  Chase,  Ohio,  and  withiu 
twenty  days  after  enlistment.  He  was  received  as  a  patient  into  the 
Post  Hospital  at  said  camp,  and,  w^hile  yet  an  inmate  of  said  hospital* 
he  was  discharged  from  the  service  within  three  months  from  the  date 
of  his  enlistment.  His  claim  for  pension,  filed  fifteen  years  after  dis- 
charge, was  legally  and  medically  examined  by  a  former  administra- 
tion and  the  claim  was  deemed  not  possessed  of  sufficient  merit  to  war- 
rant the  allowance  of  a  pension,  but,  at  the  same  time,  it  directed  ai'e- 
examination  of  the  claim. 

"  Old  cases,  long  since  adjudicated  by  previous  administrations  will 
not  be  re-opened^  reconsidered,  or  xe-a(\3\l»l^^\x\)o\l^^^TSi^\^vi3\%,^^^^^ 
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of  the  (claiwaut)  i)eiisioner  rbat  proper  weight  bad  not  been  given  to 
the  evidence  in  tiie  original  adjudication.  It  will  be  done  only  upon 
conclusive  and  palpable  evidence  of  error  or  mistake."  (Certificate  No. 
69,138  of  B  rney  Hoyt  in  claim  for  Re-ratiu^T-  Assistant  Secretary 
Hawkins  to  the  Commissioner  of  Pensions.  Vol.  1.  Decisions  Relating 
to  Pensions,  page  70  ) 

The  Department  in  reviewing  all  of  the  record  and  parol  evidence 
tileil  in  this  eJaim,  prior  to  and  up  to  tlie  date  of  its  first  rejection,  fails 
todi^over  that  any  manifest  error  was  committed  by  your  office  in  re- 
jectiug  the  same,  as  it  is  found  that  only  one  medical  examination  made 
by  a  single  surgeon  found  a  pensionable  disability  to  exist,  while  two 
subsequent  examinations,  one  of  which  was  by  a  Board  of  Surgeons 
(made  by  special  order  of  the  Medical  Referee)  failed  to  find  any  pen- 
BioDable  disability  from  the  causes  alleged. 

**  Disability  from  disease  or  injury  to  be  pensionable,  must  be  of  such 
a  character,  and  exist  to  such  a  degree,  that  it  can  be  detected  by  the 
Examining  Surgeon,  or  Board  of  Surgeons  of  the  Pension  Office.'^ 
(Lemnel  R.  Scott,  Claim  No.  370,215,  Private  Co.  D.  o7th  Pa.  Vols. 
Decisions  relating  to  Pensions  Vol.  I.  page  77.) 

Ill  the  case  under  consideration  it  is  admitted,  as  proven  by  the 
record  evidence,  that  the  appellant  contracted  measles  while  in  the 
service  and  was  treated  in  hospital  for  said  disease,  but  having  fiiiled 
to  prove,  by  a  preponderance  of  evidence,  that  his  disabilities  since 
discharge  have  been  the  result  of  measles,  and  as  the  great  weight 
of  disinterested  testimony,  taken  by  a  Special  Examiner,  shows  that 
claimant  has  not  been  so  disabled  as  his  stateoient  would  lead  one  to 
to  believe;  and  as  the  last  medical  examination  proves  beyond  doubt 
that  be  is  iu  no  way  disabled  by  any  disease  as  a  pathological  result  of 
measles,  and  as  this  is  determined  by  a  board  of  reputable,  disinter- 
ested surgeons,  fully  corroborating  the  two  previous  certificates  of  Ex- 
amining Surgeons,  the  Department  fails  to  discover  any  just  grounds 
on  which  to  base  an  order  reversing  the  former  action  of  your  office. 

"The  findings  of  a  board  of  examining  surgeons  cannot  bo  contro- 
verted by  lay  testimony,  or  by  the  evidence  of  a  family  physician.  To 
Secure  justice  and  uniformity  of  practice,  the  Dei)artment  must,  in 
nnestions  of  purely  medical  character,  rely  on  its  medical  advisers." 
(Claim  No.  413,096,  of  Edward  11.  Crawford  late  Private  Co.  B.  lOGth 
Pa.  Vols.  Decisions  Relating  to  Pensions  Vol.  1.  p.  4S.) 

Alter  carefully  considering  all  of  the  testimony  taken  by  a  special 
Examiner  and  filed  in  this  case  since  its  former  rejection,  au<l,  in  view 
of  the  report  of  the  last  board  of  examining  surgeons — who  failed  to 
find  appellant  disabled  in  any  pensionable  degree — but,  on  the  contrary, 
the  certificate  showing  him  to  bo  in  apparent  good  health  and  not  in 
the  least  aiflicttd  by  any  direase  resulting  from  efi'ect  of  measles  -the 
Department  declines  to  inteifere  in  the  action  of  your  office  rejecting 
this  claim,  and  affirms  the  i^amc  and  dismisses  l\i^  av\)^«X, 
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PBE8VMPTI0N  OF  ORlGIN,-^INVALID  PENSION. 

Cyphert  p.  Gillett. 

Where  the  preponderatiDg  evidence  shows  that  Claimant  was  in  good  health  at  the 
date  of  enlistment,  and  it  appears  that,  at  the  date  of  discharge,  he  was  labor- 
ing under  a  serious  disability,  and,  furthermore,  that,  at  or  soon  after  discharge, 
he  suffered  from  severe  pain  in  the  head  and,  without  other  cause  to  account  for 
its  origin,  blindness  ensued,  the  presumption  is  that  blindness  (the  alleged  die- 
ability)  was  duo  to  the  service. 

Asrisiant  Secretary  Hatckins  to  the  Commissioner  of  Pensions,  September 

nth,  1887. 

Herewith  are  returned  the  papers  in  the  pension  claim  of  Cyphert  P. 
Oillett,  who  was  a  private  in  company  D.  of  the  18th  regiment  of  Iowa 
Volunteers. 

The  said  Gypbert  P.  Gillett  was  enrolled  on  the  1st  of  July,  lS(i2, 
and  was  discharged  on  the  28tli  of  December,  1862,  on  account  of  dis- 
ability. In  the  certificate  of  disability,  John  A.  Landis,  Captain  com- 
manding the  company,  under  date  of  Nov.  20, 1802,  stated  the  soldier's 
disability''  as  follows :  ^*  Hard  marching  and  exposure  have  brought 
on  disease  of  the  heart,  first  attack,  October  27,  18G2,  since  which  time 
be  has  been  unable  to  do  duty." 

J.  H.  A  lien,,  surgeon  of  the  regiment,  stated  in  thecertificate  that  the 
soldier  ^'  has  organic  disease  of  the  heart  which  wholly  disqualifies  him 
for  performing  most  of  the  duties  of  life,  subjecting  him  to  frequent  at- 
tacks of  intense  pain,  palpitation,  shortness  of  breath,  and  a  feeling  of 
Buflfocatiou." 

On  the  28th  of  May,  1873,  Mr.  Gillett  filed  an  application  for  pensioD, 
in  which  ho  alleged  that,  about  six  weeks  before  he  was  discharged,  he 
contracted  neuralgia  of  the  face  and  head  which  resulted  in  blindaess; 
that  he  was  treated  in  regimental  hospital  for  inflammatory  rheumatism 
and  neuralgia. 

The  claim  was  rejected  by  the  Pension  Office  upon  the  opinion  of  the 
Medical  Keferee,  given  April  28,  1885,  in  which  ho  stated :  "I  do  not 
think  that  the  disease  of  the  eyes  can  be  rationally  referred  to  the  dis- 
ease of  the  heart,  at  least  with  that  degree  of  probability  which  wooU 
entitle  to  pension.  It  is  possible  that  the  disease  of  the  heart  underlaid 
the  disease  of  eyes.    It  is  improbable^ 

The  claim  was  before  this  Department  on  the  3d  of  September,  1887. 
It  appeared  to  the  Department  that  there  were  other  meJical  questions 
involved  in  the  case  than  the  connection  of  the  disease  of  the  eyes,  as  a 
result,  with  disease  of  the  heart ;  and  the  case  was  returned  to  your 
office  for  a  further  opinion  by  the  Medical  Referee.  That  officer,  under 
date  of  September  6,  1887,  stated :  ^'  The  disability  in  this  case,  disease 
of  the  eyes,  shown  by  the  evidence  to  bo  a  descending  ueuritis,  may 
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i\%  resnlted  from  either  of  two  causes,  viz  :  the  sunstroke  which  has 
^en  alleged,  or  from  the  ordinary  exposures  incident  to  military  serv- 
&,  if  it  is  shown  to  have  been  accompanied  by  neuralgic  troubles. 
>  which  of  these  causes  it  has  actually  been  due,  it  is  probably  im- 
ifisible  to  determine,  beyond  a  doubt.  Both  causes  may  have  been 
voived.  It  has  probably  not  been  caused  by  rheumatism,  for  in  that 
se  the  eye  affection  would  have  been  of  a  different  character  affecting 
lier  tissues." 

Xbe  presumption  is  that  the  applicant  had  no  disability  when  he  en- 
red  the  service,  and  there  is  nothing  in  the  evidence  to  rebut  that 
esnmption. 

A.Ifred  King,  who  was  a  comrade  of  the  applicant,  testified,  February 
1885,  that  applicant  was  prostrated  with  heat  on  the  march  from  Se- 
lla to  Springfield,  Mo.  When  af^ant's  attention  was  called  to  him, 
was  lying  upon  the  side  of  the  road,  looking  more  like  a  dead  than 
ive  man.  Afdant  thinks  he  was  overcome  with  the  heat,  because  it 
A  A  hot  day,  and  a  number  of  others  were  overcome  with  the  heat 
Bant  saw  him  at  Springfield  when  his  eyes  were  sore. 
Philip  Rhoades  testifies  that  he  was  in  the  same  mess  with  the  claim- 
L  Claimant  had  sore  eyes  while  he  was  in  the  service,  and  the  doc- 
8  said  he  had  disease  of  the  heart.  He  had  while  in  the  service 
ills  in  which  he  would  fall  down.  His  eves  looked  sore  and  wild. 
[Cornelius  Bhoades  testifies  that  he  was  in  the  same  mess  with  the 
imaot  and  was  in  hospital  with  him  in  September  and  October,  1802. 
\  complained  of  his  head  and  shoulders,  and  of  rumbling  and  roaring 
his  head. 

Bdwiu  H.  Dixon  testifies  that  claimant  commenced  complaining  of 
\  head  at  Springfield,  Missouri,  in  the  fall  of  1862. 
Dr.  J.  H.  Allen  testifies  that  he  was  surgeou  of  the  18th  Iowa  Yol- 
teers ;  that  on  the  march  from  Sedalia  to  Springfield,  Mo.,  Gillett 
nplaincd  of  diarrhoea  and  an  affection  of  the  eyes.  He  complained 
It  he  could  not  do  guard  duty  at  night  owing  to  defective  vision, 
fiant  examined  his  eyes  and  found  that  the  pupils  did  not  dilate  and 
Dtract  naturally,  and  his  comrades  said  he  frequently  complained  of 
s  eyes. 

Emanuel  Laffer  testifies  that,  upon  the  claimant's  return  from  the 
rvice  in  1863,  he  complained  of  a  severe  pain  through  his  head  afifect- 
g  his  eyes. 

Mrs.  Edna  Woods  testifies  that,  immediately  after  his  discbarge,  the 
aimant  resided  with  her.  He  complained  of  disease  of  his  heart  and 
'  bis  head. 

Mrs.  Lydia  E.  Turner,  sister  of  claimant,  testifies  that  in  February, 
03,  claimant  was  complaining  of  his  head. 

Sarah  A.  Flathers  testifies  that  she  saw  Mr.  Gillett  when  he  came 
)m  the  army  in  December,  1862.    He  said  that  he  had  had  a  spell  of 
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heart  disease.  His  face  appeared  bloated  and  his  eyes  were  swolh 
He  had  spells  of  heart  disease  for  several  years  before  he  mored 
What  Cheer,  (1865). 

Ephraim  Headlee  testified,  February  0,  1885,  that  he  saw  Mr.  Gilh 
at  Aurora,  Iowa,  soon  after  his  discharge.  He  tbeu  said  he  had  pai 
shooting  through  his  head. 

Alva  Allen  testified  that,  in  August,  1803,  Mr.  Gillett,  while  in 
meeting,  fell  over  and  became  speechless.  Every  time  affiant  saw  hi 
after  this,  he  was  suffering  with  pain  in  his  head. 

Mrs.  Martha  Allen  testifies  that,  in  August,  1803,  Mr.  Gillett,  whi 
at  a  meeting,  had  a  spell  in  which  he  fell  over.  He  complained  of  pa 
in  his  side  and  head.  While  he  lived  at  Sigouruey,  Iowa,  (1804  or  18(k 
he  complained  of  severe  pain  in  his  head  and  of  heart  disease. 

A  number  of  other  witnesses,  who  had  a  knowledge  of  the  applicai 
soon  after  his  discharge,  testify  tbat  he  then  complained  of  X)ain8 
his  head. 

Dr.  Abraham  C.  Price  testifies  that,  some  time  in  1804,  he  treat 
the  claimant.  He  complained  of  trouble  about  his  head,  neck  and  spii 
dimness  of  vision  and  double  sight,  and  of  severe  pain  in  the  eyes 
times. 

Dr.  Robert  N.  Waddell  testifies  that,  as  near  as  he  can  recollect, 
saw  the  claimant  soon  after  his  return  from  the  service  in  1803.    1 
then  had  a  chronic  affection  of  the  liver  and  a  rheumatic  affection 
the  face,  head  and  eyes,  and  an  affection  of  the  optic  nerye.    He  w€ 
blind  in  1807. 

(Claimant  states  that  he  thinks  Dr.  Waddell  is  mistaken  when 
says  he  treated  him  directly  after  his  return  from  the  service;  thin 
he  did  not  treat  him  until  1805.) 

Although  there  are  conflicts  in  the  evidence,  it  appears  to  be  su 
cient  to  show  that  the  appellant's  disability  had  its  origin  in  the  sei 
ice.  The  evidence  shows  that  lie  was  in  good  health  at  the  date 
enlistment,  and  was  laboring  under  serious  disability  at  the  date  of  d 
charge;  that,  at  or  soon  after  discharge,  he  suffered  from  severe  pa 
in  the  head  and,  without  other  cause  to  account  for  its  origin,  blindne 
gradually  came  on.  The  case  is  not  free  from  doubts,  but  the  presam 
tions  in  the  case  are  favorable  to  the  claimant,  and  the  preponderan< 
of  the  evidence  is  also  in  his  favor. 

You  will  please  therefore  adjudicate  the  claim  on  the  view  tbat  tl 
appellant's  disability  from  blindness  originated  from  causes  which  0| 
erated  while  he  was  in  the  line  of  duty  in  the  service. 
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insufficieycy  of  lay  testimony,— invalid  pension. 

Fbanz  Fallada. 

L0to  the  incnrrence  of  lung  disease,  Held:  Lay  testimony,  when  unsupported  in  a 
case  like  this,  by  the  record,  or  by  direct  medical  evidence,  and  which  is  dated 
years  after  claimant's  discharge,  cannot  be  accepted  as  proof  of  the  incurrence 
the  alleged  disability  in  the  service. 

t^Miiiant  Secretary  Haickins  to  the  Commissioner  of  Pensions^  September 

17,  1887. 

Herewith  are  rctarned  the  papers  in  original  invalid  pension  claim, 
rliich  accompanied  the  appeal  of  Franz  Fallada,  late  of  Go  I,  lOGth 
>liio,  Volanteers,  5fo.  291,365. 

HISTORY. 

1.  The  appellant  enlisted  September  30, 18G4,  and  was  dist'.harged 
tay  17,  1805. 

2.  The  original  declaration,  filed  June  11,  1879,  alleged  as  the  basis 
^  his  claim  for  pension,  that,  in  lino  of  duty,  while  detailed  to  guard 
i^ltle,  near  Stevenson's  Station,  Ala.,  March  5,  18G5,  he  contracted  a 
l^d  which  settled  on  bis  lungs. 

^.  The  records  of  the  Acyutant  GeneraPs  Office  show  the  appellant  re- 

carted  present  on  the  muster  rolls  from  October  31,  1864,  to  Ax)ril  30, 

"Pvt.  mustered  out  May  17,  1865,  at  Stevenson,  Ala.,  on  Ind. 

Out  Roll.    This  man  entered  Post  Hospital,  March  13,  1865.    Sta- 

n  of  Co.,  March  13, 1865,  Stevenson,  Ala." 

TChe  Surgeon  General  has  no  records  of  Stevenson,  Ala.,  for  1865,  nor 

f*  the  regiment. 

-4.  There  have  been  two  medical  examinations  by  the  Board  at  Cin- 
tJKinati,  Ohio.    The  first,  March  2,  18S1,  rate  J;  the  second  Nov.  29, 
2,  rate  one-half  for  disease  of  lungs. 
il.  The  claim  was  rejected  February  11, 1883,  on  the  ground  of  no  rec- 
iand  no  medical  testimony  showing  treatment  in  service,  nor  sub 
aent  to  discharge,  and  claimant's  inability  to  furnish  the  same, 
from  this  action  the  appe  .1  is  taken. 

OPINION. 

There  is  no  record  of  the  disability  for  which  the  appellant  claims 
fusion,  and  no  evidence  showing  treatment  therefor  while  in  theserv- 
^U^.    The  testimony  of  the  appellant's  comrades  as  to  the  incurrence  of 
^e  lung  disease  is  not  sufficient.    In  the  case  of  Andrew  J.  Mclntire, 
▼  ol.  1,  P.  D.,  1).  20,  in  which,  as  in  this  case,  lung  dUvivva^  \^a«i  wW'^^'^^^ 
^was  heW:  ^^Lay  testimony ,  yflx^w  unsupported,  \u  a  ca&K^  \\Vv^  W\\%> 
^j  the  record,  or  by  direct  medical  evidence,  and  \\\i\c\i\^  Avile,\V  ^^Kax^ 
10737  PEN 18 
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after  daimaut's  discharp^e,  cauDot  be  accepted  as  proof  of  the  incur- 
reuce  of  the  alleged  disability  iu  the  service." 

Not  only  has  the  appellant  failed  to  establish  by  satisfactory  evidence 
the  incurrence  of  his  disability  in  the  service,  bat  he  has  also  failed  to 
show  by  medical  testimony  his  condition  immediately  after  his  dis- 
charge, and  for  years  thereafter. 

The  appellant  has  failed  to  connect  his  lung  trouble  with  his  army 
service. 

Your  action  in  rejecting  the  claim  was  proper  and  is  affirmed,  and  tbe 
appeal  dismissed. 


amendatory  declaratioxs.'-claim  fob  arrears, 

Henry  Frick. 

A  paper  filed  and  pdrporting  to  be  amendatory  to  claimant's  declaration  mostte 
germane  to  the  avermentB  of  the  declaration  as  originally  made.  It  most  not  set 
forth  an  entirely  different  disability  from  that  which  was  at  first  alleged  asthti 
basis  of  claimant's  application  for  pension.  The  amendment  mnst  be  consisteol 
with  the  original  declaration,  or  it  will  be  treated  by  the  Department  as  a  new 
and  separate  declaration. 

Assistant  Secretary  EawMns  to  the  Commissioner  of  Pension^j  September 

17,  1887. 

Herewith  are  returned  the  papers  in  the  claim  for  arrears  of  Henry 
Frick  (Certificate  No.  339,955),  Company  A,  88th  Indiana  Volunteers: 

HISTORY. 

The  claimant  enlisted  August  12,  1862,  and  was  discharged  March 
21,  1863,  upon  a  surgeon's  certificate  of  disability. 

April  28,  1879,  he  declared  for  i>ension,  alleging  an  injury  to  back, 
incurred  while  in  the  service;  but  this  claim  was  rejected,  September 
19, 1884,  on  the  ground  of  unsatisfactory  evidence  as  to  origin. 

February  6, 1884,  claimant  filed  a  supplemental  declaration,  alleging 
a  fracture  of  left  leg,  incurred  while  in  the  service.  I 

He  was  discharged  from  the  service  on  account  of  the  latter  disabil- 1 
ity,  and,  October  25,  1886,  he  was  allowed  a  pension  of  $6  per  montli ; 
for  it,  commencing  February  6, 1884,  the  date  of  filing  claim  therefor. 

The  object  of  the  appeal  is  to  secure  arrears  of  pension,  and  au  at- 
tempt is  made  to  show  that  the  declaration  of  February  6,  1884,  was 
amendatory  to  that  of  April  28,  1879,  which  was  filed  prior  to  the  time 
when  the  act  of  limitation,  July  1, 1880,  went  into  effect. 

OPINION. 

On  April  8,  1879,  claimant  filed  a  declaration  alleging  an  injury  to 

his  spine  on  October  6, 1862,  at  Perry  ville,  without  in  any  manner  men- 

tioning  tbe  injury  for  which  he  was  a^v^xv^ax^^  \>^^^^^^^vk%  th^  claim 
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»  rejected,  September  19, 1884,  and  claimant,  finding  be  could  not  re- 
ive a  pension  for  spinal  disease,  filed  what  he  calls  a  supplementary 
Idavit,  but  which  is  nothing,  if  not  a  new  declaration  alleging,  as  it 
•es,  a  fracture  of  left  leg. 

Uu  October  21,  the  claim  for  this  disability  was  approved,  without 
rearage  of  pension.  From  the  action  refusing  him  such  arrears, 
umaut  appealed  and  stated,  as  the  ground  of  his  appeal,  that  his  sec- 
d  declaration  was  amendatory  of  the  original,  filed  April  28, 1879. 
The  Act  of  March  3,  1879,  provided  that  applications  for  pension,  to 
mmeuce  prior  to  the  date  of  their  filing,  must  be  filed  before  July  1, 
80;  but  the  application  upon  which  claimant  is  now  receiving  a  pen- 
m  was  not  filed  until  the  year  18S4.  Unless  he  can  show  that  such 
plicatiou  was  amendatory  of  the  application  filed  in  1879,  this  appeal 
nnot  be  sustained. 

It  is  impossible  to  conceive  how  any  person  can  reconcile  the  two 
^plications,  or  conclude  that  the  second  one  filed  is  explanatory  or 
iieudatory  of  the  first.  The  first  is  for  spinal  trouble,  and  the  second 
for  fracture  of  the  leg — two  different  and  distinct  disabilities. 
Under  the  rules  of  pleading  in  the  different  courts  of  this  country,  it 
18  beeuheld  that,  to  constitute  an  amended  pleading,  the  amendment 
ust  be  of  such  a  character  as  to  contain  matter  germane  to  the  cause 
'  action  as  set  out  in  the  original  pleading.  The  amendment  should 
i>t  set  out  an  entirely  new  and  different  cause  of  action. 
The  definition  of  the  word  to  "  amend ^'  is  to  correct^  and  it  is  impos- 
ble,  under  Hie  facts  set  out  in  these  two  declarations,  to  say  that  the 
lat  declaration  corrects  the  original  one. 

The  second  was  an  entirely  new  claim,  was  filed  after  July  1,  1880, 
tod,  therefore,  your  action  in  rejecting  the  claim  for  arrears  of  pension 
ftas  proper,  and  should  be  affirmed. 


i     cer tifica  te  of  disa bilitf—dischaege—in valid  pension, 
\  Thomas  H.  McCreaby. 

;  It^rd  evideuce,  such  as  a  cortificate  of  disability  upon  which  a  soldier  was  dis- 
charged from  tbo  service,  made  cotemporaueously  with  the  facts  to  which  it  re- 
lates, or  upon  which  it  was  haHed,  aud  showiug  origin^  slioald  be  accepted  as 
i>roof  appertaiuiog  to  the  incurrence  of  claimant's  alleged  disability.  Such  a 
record  possesses  a  value  superior  to  all  other  testimony  in  relation  to  the  exist- 

I       ence  and  signification  of  a  given  state  of  facts. 

Aimtant  Secretary  HawJcina  to  the  Commissioner  of  Pensions^  September 

20, 1887. 

Herewith  are  returned  the  papers  in  the  Original  Invalid  Pension 
Claim  No.  308,946,  of  Thomas  11.  McCreary,  late  private  in  (Jo.  D*  ^le^t 
Ohio  Vols. 
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HISTORY. 

The  bonis  of  tbis  claim,  filed  Sept.  11, 1879,  is  iisthma^  result  of  a  c 
caused  by  exposure  and  sleeping  on  the  damp  ground  at  BacouGr 
Ky.,  about  Jany.  18, 1862,  after  several  days'  hard  rain.  Claimant 
treated  at  Brownlow  Hospital,  Knoxville,  Teun.,  for  about  two  rao 
in  summer  of  18G2. 

The  records  of  the  War  Department  show  that  Thomas  H.  McCi 
was  enrolled  Aug.  26,  '61,  and  mustered  into  Co.  D.,  2lst  Ohio 
as  a  private  Sept.  19,  '61.  On  muster  roll  Co.  D.,  Jany.  and  Fcbj 
present,  and  so  borne  to  3Iay  31,  '62;  from  May  31  to  Aug.  31, 
discharged  at  H^ashville,  Tenn.  Muster  oat  roll  of  Co.,  dischargee 
13, 1862. 

Thomas  II.  McCreary,  Co.  E.  2nd  Kegt.  Ohio  Hy.  Art'y,  was  em 
June  18,  '63.  June  30,  '65,  sick  in  hospital  Knoxville,  Tenn.  Mue 
out  with  Co.  Aug.  23,  '65. 

The  Surgeon-General's  report  shows  that  claimant  was  disch 
from  service  at  Regtl.  IIospl.  Oct.  12,  '62,  cause  not  stated.  (Se< 
tif.  of  Disability,  below.) 

Pvt.  Thomas  McCreary,  Co.  E.  2nd  Ohio  Hy.  Arty,  was  admiti 
Brow^ulow  Genl.  IIospl.  June 30,  '65  with  "  Artrumas  Asthma",  an 
returned  to  dut3'^  Aug.  12,  ^(S^,    No  further  record  of  treatment  fc 

The  Certificate  of  Disability  upon  which  claimant  was  disch 
from  Co.  D.,  21st  Ohio  Vols.,  Oct.  13,  '62,  contains,  over  the  signat 
Matthew^  Ewiug,  Captain  commanding  company,  the  statemeni 
"During  the  last  two  months  said  soldier  has  been  unlit  ford 
days.  Thomas  McCreary  was  taken  down  with  asthma  in  Easton: 
tucky  eight  months  ago,  and  the  disease  has  grown  on  him  ever 
at  times  rendering  him  unfit  for  duty.  He  cannot  endure  the  m; 
necessary  to  be  made  on  account  of  his  left  foot  being  deformed, 
occurred  before  entering  the  service";  and  over  the  signature  of 
Young,  Asst.  Surgn.  21st  Ohio  Vols.,  is  the  statement  that  clainr 
"  incapable  of  performing  the  duties  of  a  soldier  because  of  asthm 
a  deformed  foot.  He  has  frequent  attacks  of  asthma  that  comj 
overcome  him,  especially  during  damp  weather.  The  foot  is  del 
from  an  injury,  causing  the  toe  to  contract ;  the  heel  is  contracted 
which  disables  him  to  endure  long  marches.  He  never  had  asth 
fore  he  entered  the  army.  The  injury  and  deformity  of  the  foe 
place  before  lie  enlisted." 

Claimant  was  examined  at  Kendall ville,  Ind.,  Sept.  10,  '81,  by  " 
Surgn.  S.  T.  Williams,  who  rated  him  at  total,  $8.  per  mont 
asthma. 

It  appears  that  this  claim,  after  a  special  examination  of  the  sam 

rejected  by  your  office  Aug.  12,  ^S^^  upon  the  ground  that  "  the  a 

disability,  asthma,  existed  prior  to  enlistment,  as  shown  by  th 

dence  elicited  upon  said  special  examination." — (See  brief  face.)  ^ 

From  that  action  the  appeal  is  takeu. 
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OPINION. 

The  evidence  in  the  accompanying  paperR  leads  me  to  the  conclusion 
iskt  claimant's  appeal,  based  upon  the  alleged  incurrence  of  asthma  in 
le  service,  is  not  only  meritorious,  but  should  be  sustained  by  the 
epartment.  Following  are  the  grounds  upon  which  this  conclusion 
8ts,  viz: 

Ist.  Claimant,  who  was  enrolled  Aug.  2G,  1861,  and  mustered  into 
e  service,  September  19, 1861,  was  discharged  therefrom  October  13, 
•62,  npon  a  certificate  of  disability,  signed  by  Matthew  Ewing,  the 
iptain  of  Claimant's  Company,  and  by  D.  S.  Young,  the  Assistant 
irgeon  of  Claimant's  Regiment.  The  Certificate,  as  signed  by  Cap- 
In  Ewing,  is  in  the  following  words: 

'* During  the  last  two  months  said  soldier  has  been  unfit  for  duty  60 
ys.  Thomas  McCreary  was  taken  down  with  Asthma  in  Eastern  Ken- 
sky  eight  months  ago,  and  the  disease  has  grown  on  him  ever  since, 
times  rendering  him  unfit  for  duty.  lie  cannot  endure  the  marches 
cessary  to  be  made  on  account  of  his  left  foot  being  deformed,  which 
carred  before  entering  the  service." 

Supplementing  the  foregoing  at  the  same  date,  Assistant  Surgeon 
S,  Young  made,  over  his  own  signature,  the  following  statement : 

'  Claimant  is  incapable  of  performing  the  duties  of  a  soldier  because 
Asthma  and  a  deformed  foot.  He  has  frequent  attacks  of  Asthma 
%t  completely  overcome  him,  especially  during  damp  weatber.  The 
>t  is  defective  from  an  injury  causing  the  toe  to  contract;  the  heel  is 
[itracted  also,  which  disables  him  to  endure  long  marches.  He  never 
i  asthma  before  ne  entered  the  army.  The  injury  and  deformity  of  the 
>t  took  place  before  he  enlisted." 

rho  foregoing  certificate  of  disability,  consisting  of  two  distinct,  but 
rmouions,  parts,  and  signed  separately  by  Capt.  Ewing  and  by  As- 
tant  Surgeon  Young,  bears  the  marks  of  careful  preparation.  It  is 
•ecord  officially  made  cotemporaneously  with  and  as  a  part  of  the  dis- 
arge  of  Claimant  from  the  service,  October  13,  1862,  and,  as  such,  is 
cepted  by  the  Department  as  the  highest  evidence  of  the  truthfulness 
the  several  statements  which  it  contains  as  to  the  nature  and  the 
igin  of  the  disabilities  which  tbey  describe.  The  ruling  of  the  De- 
jrtment  in  the  case  of  Isaac  Williamson  (P.  D.,  I  Vol.  p.  7),  having 
ference  to  the  value  of  record  evidence  made  cotemporaneously  with 
e  facts  to  which  it  relates,  is  directly  applicable  in  determining  the 
gnificAtion  of  the  Certificate  of  Disability  now  under  consideration, 
he  Department  held  in  that  case  as  follows : 

"It  was  the  duty  of  the  discharging  Surgeon  to  state  in  his  certifi- 
ite,  not  only  the  disease  or  i)ijury  on  account  of  which  the  soldier  was 
ificharged,  but  the  origin  of  tiie  same,  if  known  or  readily  ascertain- 
ble.  In  the  discharge  of  such  duty,  he  could  have  no  reasonably  con- 
eivable  motive  for  making  a  false  statement,  and  the  presumption  is 
bat  it  was  made  from  personal  knowledge,  or  upon  com[)etent  evi- 
ence." 
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Preceding  tbe  foregoing  quotation  from  the  Isaac  Williamson  case, 
tbero  appears  in  the  same  decision  an  argument  tending  to  demonstratAi;: 
the  wisdom  and  importance  of  the  ruling  itself,  to  wit : 

"The  written  statements  and  entries  of  a  public  officer  in  the  dis- 
charge of  his  official  duty,  and  which  usually  accompany  and  properly 
belong  to  the  discharge  of  such  duty,  are  entitled  to  greater  weight  tliair 
the  entries  of  private  individuals,  because  of  the  legal  presumption  ih^ 
the  public  officer  has  properly  i)erformed  his  duty  in  the  matter.  This 
class  of  written  evidence,  found  on  the  records  of  the  War  Department^ 
are  growing  yearly  more  important  as  we  annually  recede  further  from 
the  transactions  and  events  which  they  commemorate." 

In  line  with  the  ruling  in  the  Williamson  case,  the  Department  liai 
repeatedly  adhered  to  thesuperiorvalueof  record  evidence  overall  othet « 
testimony  in  relation  to  the  existence  and  the  signification  of  a  given  i 
state  of  facts:  and,  in  view  of  this  well  established  ruling,  the  certifi 
cate  of  Capt.  Ewing  and  Asst.  Surgeon  Young,  upon  which  claimant  1 
this  appeal  was  discharged,  Oct.  13,  1862,  should  be  accepted  as  p 
of  the  incurrence  of  his  alleged  disability  in  the  ser\ice. 

2nd :  The  accompanying  papers  contain,  in  addition  to  the  afoi 
mentioned  certificate  of  disability,  the  testimony  of  various  competeo 
witnesses  who  swear  upon  personal  knowledge  that  claimant  was 
sound  and  healthy  man  prior  to  and  at  the  date  of  his  enlistment,  ani 
who  distinctly  say  that  he  was  free  from  asthma,  or  from  any  similar 
disease.  Testimony  to  this  effect  is  borne  by  Matthew  Ewing,  the  Cap- 
tain of  Claimant's  Company ;  by  Col.  A.  V.  Rice,  who  was  a  comrade  of 
claimant  in  the  three  months'  service  ;  by  Dr.  Wellington  Y.  Leonard 
and  by  Frederick  Frank,  who  was  a  comrade  5  by  Robert  Burgess, 
(comrade),  who  swears  that  claimant  at  enlistment  was  '^stout  and 
hearty '',  that  he  "  knew  him  intimately  in  the  service,"  and  that  he 
(claimant)  was  ''all  right  up  to  the  time  they  were  at  Bacon  Creek, 
when  he  had  shortness  of  breath"  etc.j  by  CelestiuChochard  (Sergeant 
of  Claimant's  Company),  who  testifies  to  claimant's  soundness  prior  to 
enlistment,  etc  5  and  by  Dr.  Charles  M.  Godfrey,  Isiiiali  Richards,  Byron 
Norton,  Garrett  T.  Johns,  and  by  others,  whose  evidence  serves  to  cor- 
roborate not  only  the  Declaration  of  claimant,  but  the  Certificate  of 
Disability  upon  which  he  was  discharged  from  the  service.  There  are 
witnesses  who  give  testimony  going  to  show  the  existence  of  asthma 
prior  to  claimant's  enlistment,  but  said  witnesses  testify  from  memory 
only,  after  the  lapse  of  many  years,  and  their  evidence  is  eflFectually 
oft'-set  and  disproved  by  the  testimony  of  other  witnesses  whose  rela- 
tions to  the  claimant  were  such  as  to  afford  them  personal  knowledge 
of  his  physical  condition;  ami  finally,  it  is  completely  over-come  l\V 
claimant's  certificate  of  Disability. 

3rd:  Claimant  re-enlisted  in  the  service  after  his  discharge,  October 
13,  18G2 ;  but  this  fact  cannot  be  fairly  pleaded  against  him  as  an  es- 
toppel, because  it  appears  that,  as  the  evident  result  of  medical  treat' 
weDt,  he  bad  been  apparently  rfcstoreA  vu\v\\\<i\Xiov3L^\\\.\v^  '^^s  well  and 
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lesrty  enongh  to  again  enter  the  service;  and  because,  also,  be  was  as- 
cued  that,  ux>on  re-enlistment,  ho  would  be  assigned  to  comparatively 
i^ht  dnty.  The  fact,  furthermore,  appears  that,  during  his  second 
erm  of  service,  the  disease  (asthma)  again  developed  in  his  system  to 
nch  a  degree  as  to  require  him  to  re  enter  a  Hospital ;  and  the  record 
hows  that  he  was  admitted  to  Brownlow  General  Hospital,  June  30, 
365,  with  Artruma8  Asthma  the  origin  of  which  is  traceable  to  his  first 
Brvice,  as  shown  in  claimant's  declaration. 

4th  :  The  evidence  in  the  accompanying  papers,  going  to  show  the 
ontinaance  of  claimant's  alleged  disability  in  a  pensionable  degree, 
abaequeut  to  his  second  discharge  from  the  service  and  to  the  date  of 
be  latest  medical  examination  reported  in  the  case,  is  conclusive,  and, 
berefore,  the  claim  seems  to  be  satisfactorily  established. 

In  view  of  the  foregoing  reasons,  based  upon  a  settled  ruling  of  the 
Apartment,  I  respectfully  over-rule  the  decision  of  your  office  reject- 
[ig  this  claim,  sustain  the  appeal,  and  request  that  the  name  of  claim- 
nt  be  placed  on  the  roll  of  pensioners  in  accordance  with  the  regula- 
ioDs  that  are  applicable  to  the  case. 


line  of  duty. -- widow's  claim. 
Sarah  Croft. 

L  soldier  having  been  killed  by  a  locomotive  engine  wbile  absent  from  camp  on  a 

pass,  in  pursuit  of  pleasnre : 
aVZd,  not  in  line  of  duty. 

\mstant  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  September 

16,  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  office  re- 
EK)rt  of  the  7th  instant,  in  re  No.  26,092,  Sarah,  widow  of  William  Croft, 
Pvt.  (3o.  A,  176  K  Y.  Vols. 

'  The  widow  tiled  her  declaration,  June  27,  1863,  alleging,  as  the  basis 
for  her  claim,  that,  on  or  about  December  31,  1862,  her  husband  was 
killed  by  a  train  of  cars  in  Xew  Yof  k  State,  while  in  the  line  of  duty. 

It  appears  from  the  record  that  the  soldier  was  killed  by  a  train  of 
cars  in  the  Brooklyn  C.  R.  R.,  January  9,  1863;  but  said  record  does 
not  discover  exactly  under  what  circumstances  decedent  was  killed — 
there  being  no  brief  in  the  case,  and  the  data  being  exceedingly  meagre. 

The  claim  was  rejected.  May  25, 1867,  on  the  ground  that  the  soldier 
was  not  in  the  line  of  duty  when  killed,  but  off  on  a  pass.  Wherefore, 
claimant  appealed,  (through  her  Attorneys,  J.  W.  Flenner  &  Co.)  alleg- 
iDg  that  the  affidavit  of  comrade  Wm.  Ellsworth  shows  that  soldier  was 
killed  before  the  expiration  of  said  pass,  &c.,  &c. 

From  certain  testimony,  tiled  February  25,  1886,  the  circamstaucea 
of  the  soldier's  death  appear  as  follows:  The  so\dVer,  tLeeo\w\>^\i\^Ws 
9ereral  of  his  comrades,  bad  been  to  a  place  caWevV  3«L\x\vue.^  \\i\>\^^v 
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cinitj  of  the  camp,  iii>on  the  commandiug  officer^s  ])as8,  aud  was  re- 
tnrniug  about  dusk,  (before  the  expiration  of  said  pass,  which  expired 
at  9  P.  M.  of  same  day,)  wheu  ho  was  struck  and  instantly  killed  by  a 
train  of  cars  while  crossing  said  railroad  track  near  outpost  of  sard 
camp. 

Upon  the  foregoing  state  of  facts,  the  sole  question  arises :  Whetiier 
a  soldier,  thus  absent  from  camp  on  a  pass,  in  pursuit  of  pleasure,  may 
be  regarded  as  in  the  line  of  duty  t 

It  has  been  repeatedly  held  by  this  Department  that  a  soldier,  while 
in  pursuit  of  pleasure,  or  absent  on  private  business,  is  not  in  the  lioe 
of  duty.  Vide  Benj.  F.  V.  Powell ;  George  Dodson ;  Benj.  W.  Seamon; 
Elizabeth  Bragumiert  Digest  188%  p.  2G7  ;  John  Pruitt,  Id.,2C4;  alno 
Minors  of  Wm.  D.  Evans,  Ibid.,  2G9. 

In  the  case  last  citetl,  the  Department  reversed  the  rejection  by  your 
office  and  allowed  the  claim,  concluding  in  this  wise:  ^<  If  the  soldier, 
at  the  time  of  his  death,  had  been  absent  on  his  own  private  business, 
or  for  pleasure,  or  to  obtain  some  luxury  or  article  not  necessar^^  to  bis 
health  or  comfort,  a  different  conclusion  would  follow .''  Aud,  in  tbe 
case  of  Charles  U.  Wilcox,  wherein  your  rejection  of  his  claim  was  re- 
versed, it  was  held :  "  If,  however,  the  alleged  disabilitiecrlKxl  been  con- 
tracted by  claimant  during  the  time  of  passing  from  and  returuibgtohis 
post  even  in  accordance  tcith  the  terms  of  commanding  officer'^ h  pcrmissm 
for  him  to  visit  Saland's  or  the  *  party,'  tbe  Department  might  regard 
claimant  as  out  of  the  line  of  duty  to  the  extent  of  not  being  entitled  to 
l^ension  for  said  disabilities."    (Cf.  1  P.  D.) 

In  the  light  of  the  foregoing  precedents,  the  Department  is  convinced 
that  the  decedent  in  the  premises  was  not  in  tbe  line  of  duty  when  killed 
as  aforesaid.    The  rejection  in  question  is  therefore  affirmed. 


WIDOWS  PENSION^COMMENCEMENT, 

In  ke  Mary  J.  Leffinowbll,  Widow. 

The  words  **8uch  pension  "  in  the  proviso  contained  in  section  2  of  tlio  Act  of  March 
3,  1879,  refers  to,  aud  includes,  a  widow's  pension,  nnd  unless  the  claim  wasfiletl 
prior  t;»  July  1,  1880,  commences  from  the  dat«  of  filing  the  application,  notwith- 
standing tlie  provisions  of  Section  4702  as  amended  by  the  Act  of  Aug.  7,1882,  au<l 
Sec.  4708  of  the  R.  S. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Sepiemhef 

10, 1887. 

Herewith  are  returned  the  papers  in  the  casi*.  of  Mary  J.  LvHiiigwcH, 
widow  of  Alaiison  W.  Leffingwell,  hite  Asst.  Surgeon,  Mo.  Stnte  Militi* 
Cav.,  Ctf.  No.  225,735. 

Soldier  enlisted  May  7,  18G2,  aud  was  discharged  F(3b.  15, 18C3. 

Died  Oct.  2,  1881,  without  having  Mexl  dvie,VA.Ta.UovL  foe  \)eusion. 
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Widow  filed  declaration  July  14,  1883,  and  peusioii  was  allowed,  cer- 
icatc  dated  Sept.  4, 1886,  and  made  to  commence  July  14,  1883,  the 
^te  of  filing  lier  declaration. 

From  this  action  claimant  appealed  March  18,  1887,  Jno.  E.  Latimer, 
ttoruey,  alleging  error  in  the  decision  of  your  office,  and  that  the  date 
fcomuiencement  of  widow's  pension  should  be  of  the  date  of  death  of 
er  husband,  Oct.  2,  1881.  He  refers  to  Act  of  Aug.  7,  1882,  entitled 
•An  Act  amending  Sec.  4702,  title  57,  R.  S.  of  the  United  States,  and 
or  other  purposes",  which  provides  for  payment  of  pension  to  widow 
o  ^commence  from  the  death  of  her  husband.' 

Notwitlistnnding  the  fact  that  this  Act  was  approved  by  Congress 
inbsequent  to  the  Act  of  March  3,  1879,  the  Department  holds  that  the 
imitation  contained  in  the  proviso  in  Sec.  2  of  March  3,  1870,  controls 
^e  date  of  commencement  of  widow's  pension.    Unless  the  declaration 
iras  filed  prior  to  the  first  day  of  July,  1880,  the  pension  must  commence 
Tiom  the  date  of  tiling  the  declaration,  and  not  from  the  date  of  the 
death  of  the  soldier  for  whom  widow's  pension  is  claimed.    Sec.  4708 
of  the  R.  S.,  which  provides  that  the  re-marriage  of  any  widow  entitled 
to  a  iiension  shall  not  bar  her  right  to  such  pension  to  the  date  of  her 
marriage,  whether  an  application  therefor  was  filed  before  or  after  such 
re-marriage,  and  the  provision  of  Section  4702,  that,  from  death  of  sol- 
dier entitled  to  Invalid  pension,  his  widow  shall  be  entitled  to  the  same 
pension  that  he  would  have  been  entitled  to  receive,  had  he  been  totally 
disabled,  to  commence  from  the  death  of  stich  persorij  are  limite<l  by  the 
proviso  contained  in  Section  2,  Act  of  March  3,  1879,  and  that  the 
amendment  of  Section  4702,  Aug.  7,  1882,  retaining  the  same  language 
of  the  section  as  to  date  of  the  commencement  of  widow's  pension,  aro 
all  held  to  be  subject  to  said  limitation  in  Sec.  2,  Act  of  ]\larch  3, 1879. 
The  action  of  your  office,  therefore,  in  dating  the  commencement  of 
widow's  pension  from  date  of  filing  of  her  declaration,  instead  of  from 
date  of  the  death  of  her  husband,  is  affirmed. 


proof  of  origin— estoppef..— invalid  pension 

John  T.  Taylor. 

!•  When  a  man  offers  himself  to  the  Governmeut  forcnliattiieut.  and  conceals  any  dis- 
ability which  unfits  him  to  perform  military  duty,  ho  iierpi'tratos  a  fraud,  and 
puhlic  policy  requires  that  ho  he  estopped  from  denying  the  truthfulness  of  state- 
ments he  may  have  made  at  enlistment. 

*•  A  second  enlistment  raises  the  presumption  that,  if  any  disahility  had  heen  con- 
tract-ed  in  the  first  service,  the  claimant  had  recovered  from  it ;  and  this  presump- 
tion will  stand  until  clearly  disproved. 

4,8gi8tant  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  September 

23,  1887. 

Herewith  are  returned  the  papers  in  the  case  entitled  Original  Invalid 
tension  Claim,  No.  495j3i3,  at  John  T.  Taylor,  firs»t)li\^v3L\.QiWwa!^^C»<i*^ 
*tb  Ohio  Cavalry. 


\ 
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The  reconl8  of  the  War  Department  show  that  claimant  served  in  the 
above  stated  military  organization  from  November  7,  1861,  until  Feb- 
ruary C,  1863,  when  he  resigned  for  family  reasons.    No  evidence  of 
any  disability,    A  portion  of  this  service  was  rendered  as  Aid-de-Camp 
to  Maj.  Oeu.  Sherman. 

It  alflo  appears  that  lie  re  entisted  September  30, 1864,  in  the  1st  Ohio 
Cavalry,  and  was  mustered  out,  September  15, 1865. 

September  14,  1883,  claimant  declared  for  pension,  alleging  that^al 
Vicksburg,  about  January  15, 1863,  he  was  thrown  upon  the  i)ommelof 
his  saddle  and  inj^nred  severely  his  testicles  and  lower  bowels;  also 
contracted  chronic  diarrhoea  about  the  same  time. 

Claimant  has  had  three  medical  examinations:  One,  December  2S, 
1883,  by  a  single  surgeon  at  Garnett,  Kansas,  who  rated  him  i  for  in- 
jury to  testicles,  and  ^  for  chronic  diarrhoea.  April  14,  1886,  the 
Ottawa,  Kansas,  Board,  rated  him  at  ^  for  injur}^  to  testicles  ;  no  dis- 
ability from  chronic  diarrhoea  found.  December  29,  1886,  the  Leaven- 
worth, Kansas,  Board,  rated  him  total  for  injury  to  te&ticles;  no  dis- 
ability from  chronic  diarrhoea  found. 

The  claim  was  rejected  May  28,  1886,  for  injury  to  testicle  because  of 
no  record  or  other  satisfactory  evidence  of  origin,  and  for  chronic 
diarrhoea,  upon  the  opinion  of  the  Medical  Keferee  that  no  pensionable 
degree  of  disabilit^^  existed. 

From  which  action  this  appeal  was  taken. 

OPINION. 

The  appellant  claims  pension  for  two  disabilities,  first,  chronic 
diarrhoea  and,  second,  injury  to  testicle. 

The  claim  for  chronic  diarrhoea  was  rejected  on  the  opinion  of  the  Med- 
ical Referee,  upon  the  ground  that  the  appellant  has  not  suffered  from 
said  disability  in  a  pensionable  degree  since  the  filing  of  his  declaration. 
It  is  the  settled  practice  of  the  Department  to  accept  as  generally  con- 
clusive the  opinion  of  the  Medical  Referee  when  based  on  the  result  of 
medical  examinations.  In  this  case  no  reason  is  shown  for  a  departare 
from  this  practice. 

The  claim  for  injury  of  testicle  was  rejected  on  the  ground  that  tliere 
was  no  record  or  other  satisfactory  evidence  showing  the  origin  of  tbe 
said  disability  in  the  service  and  in  line  of  duty.  The  only  testimouy  as 
to  incurrence  is  that  of  the  appellant,  although  Dr.  Hartshorn  testifies 
that  he  treated  him  for  injury  to  testicle  soon  after  its  alleged  incur- 
rence. The  appellant  says,  in  an  affidavit,  filed  March  21, 1886 :  <'I  Lave 
committed  the  mistake  of  trying  to  suppress  my  true  condition  while  in 
the  army;  suffered  rather  than  name  my  illness."  In  the  absence  of 
record,  the  testimony  is  not  sufficient  to  prove  the  incurrence  of  the 
injury  of  testicle.  It  is  the  misfortune  of  the  appellant  that  Captain 
McCoy,  who  was  riding  with  him  at  the  time  of  the  accident,  is  dead. 
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1 18  held  that  ho  has  failed  to  prove  the  incurrence  of  the  injury  to 
esticle  in  the  service  and  in  line  of  duty. 

Another  circumstance  adverse  to  the  appellant's  claim  is  the  fact  that 
he  enlisted  for  the  second  time.  When  a  man  offers  himself  to  the  Gov- 
ernment for  enlistment,  he  says  in  effect :  ^^  I  am  a  soniid  man  aod  able 
to  x)erform  the  duties  of  a  soldier."  If  he  conceals  any  disability,  he 
perpetrates  a  fraud  npon  the  Government,  and  public  policy  requires 
that  he  shall  be  estopped  from  denying  the  truthfulness  of  statements 
he  may  have  made  when  he  offered  himself  for  enlistment. 

The  Fecond  enlistment  raises  the  presumption  that,  if  any  disability 

bad  been  contracted  in  the  first  service,  the  appellant  ha<l  recovered 

firom  it  when  he  presented  himself  for  enlistment  in  the  second  service. 

This  presumption  will  stand  until  clearly  disproved.    So  far  as  the 

diarrhoea  in  this  case  is  involved,  the  presumption  raised  by  the  second 

enhstment  is  fatal  to  it.    It  is  also  fatal  to  the  injury  of  testicle  in  the 

absence  of  proof  of  the  appellant's  statement  that,  after  his  resignation 

from  the  first  service,  and  before  his  enlistment  the  second  time,  the 

injured  testicle  was  removed  by  a  surgical  operation.    He  declares  his 

inability  to  furnish  proof  of  the  fact. 

Your  action  of  rejection  was  proper,  is  affirmed,  and  the  appeal  dis- 
missed. 


EPILEPSY-PROOF  OF  ORIGIN,— INVALID  PENSION, 

James  P.  Depew. 

1.  Epilepsy  is  adiaeaae  of  a  most  obscnre  nature,  and  the  best  medical  authority,  as  well 

as  comnion  experience,  teaches  that  it  is  almost  impossible  to  detect  its  existence, 
except  in  its  most  advanced  stages,  unless  the  person  afflicted  is  seen  in  a  convul- 
sion incident  to  the  disease,  or  very  soon  thereafter. 

2.  An  official  cotemporaneons  record,  going  to  show  the  existence  of  the  disease  prior 

to  enlistment,  is  taken  as  fully  establishing  the  facts  therein  stated,  unless  fraud 
or  mistake  be  apparent  upon  the  face  of  said  record. 

Assistant  Secretary  Hawkins  to  the  Commi%sioner  of  Pensions,  September 

21,  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
the  9th  instant,  in  the  pension  claim  ^o.  25,169,  of  James  M,  Depew, 
late  of  Co.  K,  98th  N.  Y.  Vols. 

HISTORY. 

This  soldier  enlisted  January  14,  18G2,  and  was  discharged  fmm  the 
service  April  15, 18G2.  In  his  declaration,  filed  June  8, 1863,  he  alleges 
that,  while  in  the  service,  he  was  compelled  to  carry  a  heavy  l^napsack 
and  gun,  and  to  make  long  marches,  which  brought  on  epileptic  fits 
and  has  caused  a  weakness  of  the  breast,  and  a  disease  the  technical 
name  of  which  he  has  forgotten. 
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The  rei>ort  of  the  Adjutant  General,  U.  S.  A.,  shows  the  enlistment 
of  the  soldier  and  the  discharge,  as  above  cited;  that  he  was  reported 
present  on  the  rolls  for  January  an<l  February,  18G3,  and  discharged 
April  15, 1862,  on  a  surgeon's  certificate  of  disability. 

The  certificate  of  <1isability  mentioned  by  the  Adjutant  General  shows 
the  soldier  discharged  by  reason  of  epileptic  fits  which  unfit  him  for 
duty.  The  soldier's  captain  certifies  that  the  soldier  has  been  unfit  for 
duty  for  CO  days. 

There  is  no  report  from  the  Surgeon  General  on  file  with  the  papers 
in  the  case. 

The  soldier  was  examined  by  a  surgeon  at  Lyons,  N.  Y.,  July  11, 
1864,  who  rated  him  one  half  for  epileptic  fits,  and  on  November  30, 
1881,  by  a  surgeon  at  Ludington,  Mich.,  who  rates  the  soldier  J  for  the 
same  disability.  The  soldier  was  25  years  of  age  when  he  was  dis- 
charged. 

After  a  thorough  special  examination  of  this  claim,  it  was  rejected  by 
your  Bureau  on  the  ground,  that,  "the  alleged  disability  is  not  due  to 
service,  but  existed  prior  to  enlistment."  This  action  was  taken  under 
date  of  July  18,  1884.  Since  the  rejection  of  the  claim,  the  claimant 
has  from  time  to  time  filed  evidence  with  a  view  to  overcoming  the 
assigned  cause  of  adverse  action,  but  your  Bureau  has  uniformly  de- 
clined to  set  aside  your  decision  as  cited  above. 

From  your  decision,  the  claimant  tiled  an  appeal,  January  12, 1887, 
in  which  it  is  contended  that  the  appellant  has  filed  and  submitted  ac- 
cumulative and  conclusive  testimony  of  the  fact  that  he  was  sound  at 
the  date  of  his  enlistment,  that  the  weight  of  testimony  is  on  the  side  of 
the  appellant,  and  that,  if  the  adverse  testimony  is  not  of  sufficient 
strength  to  prove  beyond  a  shadow  of  doubt  that  the  disability  ex- 
isted before  his  enlistment,  the  claim  should  be  allowed. 

OPINION. 

The  appellant  contends  that  the  weight  of  evidence  is  in  favor  of  his 
prior  soundness,  and  that,  unless  the  adverse  testimony  is  of  sufficient 
strength  to  establish  beyond  doubt  that  the  disability  alleged  existed 
prior  to  enlistment,  his  claim  should  be  allowed. 

The  presumption  of  law  is  in  favor  of  appellant,  that  he  was  sound  at 
enlistment;  and,  were  this  claim  to  stand  alone  on  the  evidence  con- 
tained in  the  affidavits  on  lile  and  the  testimony  of  the  witnesses  be- 
fore the  Special  Examiner,  the  preponderance  of  the  evidence  would  nu- 
doubtedly  be  in  favor  of  the  allegations  of  the  appellant. 

There  are,  however,  some  facts  presented  l)y  the  record  which  mate- 
rially afiFect  the  question  to  be  considered  upon  this  appeal,  and  in  coa- 
nection  with  which  the  adverse  testimony  taken  before  the  Special  EX' 
aminer  is  invested  with  peculiar  weight  and  force. 

The  records  of  the  War  Depiirtmeiit  show  that  the  appellant  enlisted 
January  li,  1S62,  was  mustered  into  sevv\cvi'SVv\\vA\»  vS^V^VVi^i^t  Albany, 
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N^.  Y.,  and  was  discharged  from  tbe  service  on  April  15,  1862,  upon  a 
surgeon's  certificate  of  disabilit}'.  Said  certificate  of  disability  recites 
that  apx)ellant  was  (discharged  by  reason  of  '*  Epileptic  fits  which  unfit 
him  for  duty,"  and  it  also  contains  the  statement,  by  the  Captain  of  ap- 
pellant's company,  that  "  the  soldier  has  been  unfit/or  duty  60  days  "  prior 
to  the  date  of  its  issue. 

The  weight  to  be  given  to  statements  contained  in  a    record  of  this 
character  has  been  declared  by  the  Department  in  numerous  decisions, 
liolding  that  they  should  be  taken  fis  fully  establishing  the  facts  therein 
statedj  unless  fraud  or  mistake  was  apparent  from  the  face  of  the  cer- 
tificate itself,  or  clearly  established  b}' the  mo^tjyositivc  and  conclusive 
evidence.    See  cases  of  Williamson,  Isaac,  Vol.  1,  P.  D.,  p.  7  ;  Benedict, 
John  W.,  Idem.  p.  32;  Smith,  Jeremiah, Idem.  p.  37 ;  Mitchell, David  K., 
Idem.  p.  62 ;  Betz,  Charlotte,  Idem.  p.  123  j  Boyle,  James,  Idem.  p.  149. 
Applying  the  rule  just  cited  to  the  record  evidence  in  this  claim,  we 
flud  the  following  facts  conclusively  established  : 
1st.  That  the  whole  term  of  appellant's  service  was  91  days. 
2ud.  That,  as  shown  by  said  certificate  of  disability,  his  alleged  dis- 
ability existed  in  such  a  degree  as  to  render  him  unfit  for  duty  for  at 
least  64  days  prior  to  his  discharge. 

3rd.  That  it  existed  within  27  days  of  his  enlistment,  and  17  days 
before  he  was  mustered  into  service,  and  before  he  left  the  State  of  New 
York,  or  did  any  service. 

4th.  That  it  could  not  have  been  incurred,  as  alleged  by  the  appel- 
lant, in  March,  1862,  at  Arlington  Heights,  as  the  result  of  excessive 
fatigue  from  drilling. 

These  facts,  showing  the  existence  of  the  disease  within  such  a  short 
period  of  time  from  date  of  enlistment,  give  peculiar  force  and  weight 
to  the  statements.of  the  witnesses,  who  testify  that  the  appellant  had 
"fits"  when  under  the  influence  of  drink  prior  to  enlistment,  and  are 
explanatory  of  the  nature  and  character  of  the  "  tits"  testified  to. 

The  evidence  unquestionably  establishes  the  fact  that  appellant  was 
a  person  of  intemperate  habits  before  and  since  enlistment;  and  the 
testimony  of  his  half  sister,  Louisa  Garrison,  his  Aunt,S:ilIie  Robinson, 
Simon  P.  IJobinson,  Willinin  Cook,  William  J.  Van  Derhoof,  andLuther 
Spoor,  before  the  Special  Examiner,  all  goes  to  show  that  when  under 
the  influence  of  liquor  he  had  "  fits." 

Louisa  Garrison  describes  the  nature  of  these  ''fits,"  which  was  evi- 
dently of  an  epileptic  character,  and  Mrs.  Robinson  states  that  it  was 
talked  over  in  the  family,  and  the  other  witnesses  named  testify  that 
beliad  "fits"  when  drinking.  It  is  not  usual  to  describe  the  ordinary 
results  of  intoxication  as  "  fits,"  and  it  is  not  reasonable  to  suppose  that 
the  witnesses  intended  to  describe  such  a  condition  by  the  use  of  said 
term,  bnt  rather  some  convulsion  or  attack  of  an  unusually  severe  or 
extraordinary  nature.  The  objections  of  tlie  appellant  to  the  testimony 
of  Louisu  Oarrisou  ami  of  Mrs.  Sallie  llobiusow  v\\viiY\\o\ov\^  ^\\^\x\NVaN.. 
Tbe  fact  that  Louisa  Garrison  was  a  young  g\t\,  vvt  \\\^  V\\\iVi,Qi\^l^"«t^^ 
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of  age,  would  make  it  the  more  probable  that  the  fright  and  anxiety 
which  woald  be  naturally  incident  to  being  a  witness  of  an  attack,  or 
"  fit,"  such  as  she  describes  her  brother  as  being  subjected  to,  would 
impress  the  circumstances  indelibly  upon  her  mind  and  memory,  than 
in  the  case  of  an  older  person  who  might  be  supposed  to  understand 
better  the  nature  and  probable  results  of  the  attack  or  "  fit.'' 

The  contention  of  appellant  that  the  testimony  of  his  Aunt,  Mrs. 
Sallie  Eobinson,  should  be  discredited  on  account  of  her  age,  is  still 
more  absurd,  inasmuch  as  it  appears  that  she  was  only  63  years  of  age  at 
the  date  of  her  examination  by  the  Special  Examiner,  in  October,  1883.   j 

The  nature  of  the  disability  alleged  by  appellant,  and  from  wbichit  j 
appears  he  is  now  a  sufferer,  is  in  itself  a  sufficient  explanation  to  ^ 
account  for  the  mass  of  testimony  presented,  both  medical  and  other-  i 
wise,  of  prior  soundness,  without  impeaching  the  good  faith  of  any  of  ?i 
the  witnesses.  Epilepsy  is  a  disease  of  a  most  obscure  nature,  and  tbe  ; 
best  medical  authorities,  as  well  as  common  experience,  teaches  tbat  ; 
it  is  almost  impossible  to  detect  its  existence,  except  in  its  most  advanced  j 
stages,  unless  the  person  afflicted  is  actually  seen  in  one  of  the  convul- 
sions incident  to  the  disease,  or  very  soon  after  recovering  from  such 
an  attack. 

For  this  reason,  the  testimony  of  a  large  number  of  witnesses,  it  is 
immaterial  whether  physicians  or  not,  who  merely  testify  that  they 
never  heard  or  knew  of  appellant's  having  "fits,'Ms  not  sufficient  to 
overcome  the  direct  and  positive  statements  of  those  who  testify  that 
they  have  seen  him  so  afflicted,  or  knew  that  he  was,  from  statements 
of  himself  and  members  of  his  family. 

Taking  the  adverse  testimony  discussed  herein,  in  connection  with  the 
facts  shown  by  the  record  as  aforesaid,  the  Department  is  forced  to  the 
conclusion  that  neither  the  fact  of  incurrence  in  the  service  of  the 
disability  alleged,  nor  the  prior  soundness  of  the  appellant  have  been 
satisfactorily  established,  and,  hence,  your  act  of  rejection  of  this  claim 
is  affirmed,  and  the  apx>eal  dismissed. 


I 


RECORD  OF  CASUALTY  IN  ACTIOX.— INVALID  PENSION 

James  B.  Hodman. 

Where  claimant  alleges  the  incurrence  of  a  pension ablo  wound  in  action,  disabling 
him  for  duty,  the  statement's  of  record  should  bo  taken  as  entitled  to  extraordi- 
nary weight,  inasmuch  as  the  casualties  or  losses  incident  to  an  engagement  were 
required  to  be  recorded  and  reported  with  accuracy  in  the  service ;  and  tbe  most 
positive  and  conclusive  evidence  is  required  to  establish  the  incurrence  of  an  nn* 
recorded  or  unreported  injury  in  action,  or  to  satisfactorily  explain  the  absence 
of  such  a  record. 

Assistant  Secretary  Hatckijis  to  the  Commisswner  of  Pensions^  SeptemW 

24,  1887. 
Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 
Jamea  B.  Eodman,  from  the  rejecliou  ot  \\\ia\\\\v\N\'\\k^\i^\Qxv  claim  Iso. 
lS8,d57. 
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HISTORY. 

This  soldier  is  shown  by  the  records  of  the  War  Department  to  have 
nlisted  July  4,  1862,  and  to  have  been  discharged  May  31, 1865. 

In  declaration  filed  December  29, 1873,  he  alleges  a  gunshot  wound 
»f  right  arm,  at  a  place  called  the  Wilderness,  Ya.,  June  1«j,  1864.  In 
lis  declarations  filed  January  22, 1876,  and  February  28,1878,  ho  alleges 
the  same  facts. 

In  his  declaration,  filed  October  8, 1881,  he  alleges  that,  on  February 
16, 1865,  in  one  of  the  battles  fought  in  and  around  Petersburg,  Ya., 
he  was  wounded ;  and  in  his  declaration,  filed  February  23,  1884,  he 
alleges  that,  during  the  battle  of  the  Wilderness,  May  5, 1864,  while  on 
sl^irmish  line,  he  was  wounded  in  right  fore  arm. 

The  records  of  the  War  Department  do  not  show  the  wound  as  alleged, 
and  the  Adjutant  General,  U.  S.  A.,  reports  the  soldier  present  from 
the  date  of  his  enlistment  until  his  discharge,  with  the  exception  that, 
on  February'  4, 1865,  he  is  reported  in  Ilegimental  Hospital,  with  bruise. 
He  was,  however,  returned  to  duty,  Feb.  8, 1865.  It  appears  that  he 
'Was  transferred  to  Co.  G,  20th  Indiana  Yols.,  in  September,  1864. 

It  also  appears  that  soldier's  company  was  in  action  at  the  battle  ot 
the  Wilderness,  May  5, 1864. 

He  was  examined  by  a  surgeon  at  Kokomo,  Ind.,  September  12, 1881, 
again  at  Tipton,  Ind.,  July  12, 1882,  and  by  a  Board  of  Surgeons  at 
Logansport,  Ind.,  February  4,  1885.  The  alleged  disability  was  found 
and  rated  on  each  examination. 

The  claim  was  rejected  by  your  Bureau,  after  a  thorough  si>ecial  ex* 
amination,  under  date  of  October  30,  1886,  on  the  ground  that  '<  there 
is  no  record,  and,  after  S£>ecial  examination,  there  is  no  testimony  show- 
ing that  claimant;  was  wounded  as  alleged  in  the  line  of  duty." 

From  this  action,  the  claimant  files  an  appeal  under  date  of  Febru- 
ary 26,  1887. 

OPINION. 

Tbe  api^ellant,  in  his  various  declarations  and  explanatory  affidavits, 
gi?es  a  most  confused  and  contradictory  account  of  the  incurrence  of 
bis  alleged  injury.  Atone  time  he  alleges  its  incurrence  at  the  battle 
of  tbe  Wilderness,  in  Yirginia,  in  June,  1864;  at  another,  he  fixes  Feb- 
ruary 16, 1865,  as  the  time,  and  one  of  the  battles  around  Petersburg, 
Va,,  as  the  place  at  which  he  received  his  alleged  wound ;  but  he  ap- 
pears, finally,  to  have  settled  on  May  5, 1864,  and  the  battle  of  the  Wil- 
derness, Ya.,  as  the  time  and  place  when  and  where  his  alleged  injury 
^as  incurred. 

The  records  of  the  War  Department  furnish  no  evidence  whatever 
that  the  appellant  was  ever  wounded^  or  injured^  in  the  service.  On  the 
contrary,  they  show  that  he  was  reported  present  for  duty  during  the 
^hole  time  of  his  service,  except  four  days  when  he  was  reported  in 
the  regimental  hospital  with  a  bruise. 


\ 
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In  a  case  like  this,  in  which  the  reception  of  a  wound  in  action,  dis- 
abling the  soldier  for  duty — of  sufficient  severity  to  require  his  being 
sent  to  the  hospital, — is  allcfred,  the  statements  of  the  record  shoald 
be  taken  as  having  peculiar  force  and  as  entitled  to  extraordinaiy 
weight  However  carelessly  and  negligently  it  may  be  claimed  that 
the  regimental  and  company  reports  were  kept  in  ordinary  cases  of 
sickness,  it  is  beyond  dispute  that  the  casualties  or  losses,  incident  to 
an  engagement,  were  required  to  be  recorded  and  reported  with  accQ- 
racy.  In  order  to  overcome  such  an  adverse  record,  as  appears  in  this 
case,  it  would  require  the  most  positive  and  conclusive  evidence^  Iwth  as 
to  the  fact  of  the  incurrence  of  the  alleged  injury,  and  as  explanatory 
of  the  absence  of  a  record  of  that  fact. 

This  case  has  been  the  subject  of  a  special  examination  by  your 
Office;  and  the  testimony  produced  before  the  Special  Examiner,  con- 
sidered with  relation  to  its  bearing  upon  the  evidence  originally  filed 
by  appellant  in  support  of  his  claim,  shows  clearly  that  there  is  no  sat- 
isfactory or  sufficient  evidence  presented  in  the  case  to  establish  the  in- 
currencc  of  any  injury  in  the  service. 

It  is  a  remarkable  fact  that,  before  the  Special  Examiner,  nciirly  all 
the  witnesses  relied  on  by  appellant  to  establish  his  allegations  either 
utterly  repudiated  the  statements  contained  in  their  former  affidavits, 
or  so  modified  and  explained  them  away  as  to  render  them  utterly 
worthless  as  evidence. 

The  Major  and  the  Surgeon  of  appellant's  regiment,  the  captain,  two 
lieutenants,  and  the  1st  sergeant  of  his  company-,  testify  that  they  have 
no  recollection  of  appellant  having  been  wounded  in  the  service;  and 
the  sergeant  states  that  oul^^  two  men  were  detailed  from  the  compauy 
on  the  skirmi:ih  line  at  the  time  alleged  by  the  appellant,  and  that  they 
were  both  killed. 

The  only  circumstance  favorable  to  the  claim  of  appellant,  as  pre- 
sented by  the  accompanying  papers,  is  the  fact  that  he  appears  to  have 
been  sound  and  free  from  injury  to  the  right  arm  at  enlistment,  aud 
that  he  is  found  to  have  said  injury,  and  is  rated  therefor,  by  tlic  ex- 
amining surgeons,  in  1881  and  1882.  It  is,  therefore,  contended  by  the 
attorney  of  appellant  in  his  motion  for  an  appeal,  that  the  fair  pre- 
sumption would  be  that  said  injury  was  incurred  in  the  service  and  in 
lino  of  duty.  While  this  is,  to  a  certain  extent,  true,  although  too 
broadly  stated  in  said  motion  for  an  appeal,  it  is  still  incumbent  uik>u 
the  appellant  to  show,  by  satisfactory  and  competent  evidence,  the/fl<^ 
of  the  incurrence  o/the  injury  alleged  in  the  service  and  line  of  duty, 
and  also  to  connect,  by  positive  proof,  the  disability'  now  shown  to  be 
l)resent  with  said  injury  so  incurred,  in  order  to  entitle  him  to  the  beue- 
fit  of  the  pension  laws.  This  the  ai)pellant  has  wholly  failed  to  do  in 
this  case,  aud,  consequently,  the  argument  of  the  appeal  is  not  appli- 
cable. 
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It  would  appear,  from  one  of  the  affidavits  filed  by  appellant,  that  his 
ideas  of  a  state  of  war  were  somewhat  peculiar.  In  said  affidavit,  he 
states,  that : 

"  While  in  line  of  duty,  on  skirmish  line  in  front  of  Petersburg,  Va., 
3ty  the  groHB  and  wilful  carelessness  and  immoral  conduct  of  the  Confed- 
frate  troops,  and  without  fault  on  tJiepart  ofa^nt,  he  was  then  and  there 
mounded  through  the  right  fore  arm,  to  his  perpetual  damage.^ 

While  such  "  gross  and  wilful  carelessness,  and  immoral  conduct''  on 
die  part  of  the  enemy  is  undoubtedly  to  be  greatly  deprecated,  and 
vhile  the  innocent  victim,  who  was  thereby  injured  <^  without  fault  on 
lis  part",  is  entitled  to  the  unqualified  sympathy  of  all,  yet,  the  De- 
partment is  not  of  the  opinion  that  a  pension  could  be  granted  under 
Jie  existing  laws  for  such  cause  alone,  in  view  of  other  objections  to  this 
^laim,  hereinbefore  discussed. 

Again,  it  is  submitted,  that,  if  the  injury  alleged  was  the  result  of 
^  wilful  carelessness"  on  the  part  of  the  enemy,  it  would  also  be  incum- 
:>ent  upon  the  appellant  to  prove  that  he  was  not  guilty  of  contributory 
carelessness;  and,  if  he  could  show  that  he  was  not,  would  it  not  be  con- 
clusive evidence,  under  the  circumstances,  that  he  was  not  in  line  of 
luty  as  a  soldier  ? 

For  the  reasons  hereinbefore  given,  your  action  of  rejection  is  affirmed, 
and  the  appeal  dismissed. 


ORIGIN  OF  DISABILITY,— CLAIM  PENSIONABLE  HERNIA, 

John  J.  Fox. 

Where  the  certificate  of  disability,  apon  which  claimant  was  discharged  from  the 
service,  showed  that  the  alleged  **  hernia  existed  at  enlistment,''  it  is  held  that 
the  fa<!t  thus  stated  should  be  taken  not  only  as  out-weighing  the  presumption 
of  prior  soundness  and  claimant's  affidavit,  but  as  satisfactorily  establishing  the 
fact,  until  it  be  clearly  disproved,  unless  there  be  something  in  the  certificate  it- 
self showing  that  said  fact  was  stated  on  hearsay,  or  other  incompetent  evidence. 

The  mere  filing  of  cumulative  testimony,  bearing  on  a  claim  as  originally  made  and 
decided,  is  not  a  sufficient  reason  for  disturbing  snch  decision. 

Amitant  Secretary  Hawkins  to  the  Commissioner  of  PensionSj  Septem- 
ber 22nd,  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
Jnly  9th,  1887,  upon  the  appeal  of  John  J.  Fox,  from  the  action  of  your 
office  rejecting  his  claim  to  pension  on  account  of  rupture  of  the  right 
side,  Certificate  :^o.  283,184. 

In  his  original  declaration,  filed  August  3rd,  1874,  Mr.  Fox  alleged 
that  at  Nolin,  Kentucky,  about  November  16th,  1861,  he  was  en- 
gaged in  unloading  a  car,  and,  while  lifting  a  heavy  box,  felt  a  pain  in 
his  right  groin,  which  made  him  faint,  and  caused  him  to  quit  work ;  at 
the  time,  he  was,  also,  suffering  with  diarrhoea;  that,  in  a  day  or  two, 
he  became  so  sick  that  he  went  to  hospital,  and  was  treated  bYDt. 
Thrift,  wboy  after  examination,  told  him  that  the  paVxi  \u\i\^  ^xqyol  ^^^ 
2e757 10 
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caased  by  a  raptare,  which  was  then  as  large  as  a  hen's  egg }  that  at 
this  time  he  was,  also,  troubled  with  varicose  veins  of  the  left  leg,  which 
were  contracted  in  October  or  in  November,  1861,  and  were  caosed  bj 
marching,  drilling,  and  other  fatiguing  duty. 

The  records  on  file  in  the  office  of  the  Adjutant  Greneral,  U.  S.  Armj,  . 
shows  that  John  Jacob  Fox,  a  private  of  Go.  ^'  B^  49th  Ohio  Yols.,  was  ] 
enrolled  August  12th,  1861,  and,  from  enrollment  to  October  31st,  1861, 
he  is  reported  present.    November  and  December,  1861,  he  is  reported 
discharged  from  service,  December  28th,  1861,  by  reason  of  disability. 

The  list  of  casualties  accompanying  the  quarterly  report  of  sick  and 
wounded  of  the  49th  Ohio  Vols.,  on  file  in  the  office  of  the  Surgeon  Cieii- 
eral  U.  S.  Army,  shows  that  the  claimant  waa  diseluHrged  the  service 
November  — ,  1861,  because  of  "hernia  existed  at  enlistment";  and 
was  discharged  at  regimental  hospital. 

In  the  certificate  of  disability  on  which  the  claimant  was  discharged,' 
it  is  set  forth  by  B.  S.  Porter,  commanding  company,  that  said  soldi 
has  been  unfit  for  duty  20  days  because  of  "  Hernia,  very  bad.    Hei 
now  in  camp  hospital  with  a  low  fever,  and  the  hernia  will  prevent  hm 
being  of  any  use  to  the  service  after  his  recovery." 

It  is  also  set  forth  by  E.  W.  Thrift,  Surgeon,  that  claimant  is  inca- 
pable of  performing  the  duties  of  a  soldier  because  of  "  an  old  hernia." 
Dated  December  28, 1861. 

The  claim,  after  having  been  rejected  and  reopened,  was  admitted 
January  8, 1885,  commencing  December  29, 1861,  at  $4  per  month,  for 
the  disability  caused  by  varicose  veUis  of  left  leg;  and  said  rate  was  in- 
creased to  $6  per  month  from  October  20, 1886,  at  which  rate  he  is  now 
paid. 

The  claim  on  account  of  hernia  was  rejected  April  7,  1886,  after  a 
special  examination,  on  the  ground  that  it  is  shown  by  the  record  to 
have  existed  at  enlistment. 

From  this  action,  an  appeal  is  taken,  in  which  it  is  claimed  that  there 
was  not  a  particle  of  testimony  taken  by  the  special  examiner  to  show 
that  the  hernia  existed  prior  to  enlistment. 

The  appellant,  to  overcome  the  adverse  record  aforesaid,  has  filed  the 
affidavits  of  numerous  friends,  neighbors  and  comrades. 

The  weight  to  be  given  to  the  contemporaneous  statements  of  the 
officers  and  surgeon  of  the  soldier,  as  contained  in  the  certificate  of  dis- 
ability upon  which  he  received  his  discharge  from  the  service,  has  fre- 
quently been  enunciated  by  the  Department  in  decisions,  holding  that 
such  statements  should  be  taken  as  fully  estahlishing  the  facts  therein 
stated  J  unless  fraud  or  mistake  be  apparent  upon  the  face  of  the  certifi- 
cate itself,  or  clearly  established  by  the  most  positive  and  conclusive  evi- 
dence, (See  cases  of  Williamson,  Isaac,  Vol.  1,  P.  D.,  p.  7 ;  Benedict, 
John  W.,  Idem.  p.  32;  Mitchell,  David  K.,  Idem.  p.  62;  Smith,  Jere- 
miah, Idem.  p.  37 ;  Betz,  Charlotte,  Idem.  p.  123 ;  and  Boyle,  James, 
Ide.^  p.  149.) 
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In  the  case  of  Williamson,  Isaac,  supra,  which  expressly  and  in  direct 
erms  overroles  the  case  of  Ashley,  Daniel  C,  decided  by  the  Depart- 
sent  March  2, 1885,  and  relied  on  by  the  attorney  of  appellant,  thefol- 
>wing  emphatic  language  is  used : 

^  In  all  cases  where  there  is  found  in  these  certificates  of  discharge 
.  statement  that  the  wound,  injury,  or  disease,  on  account  of  which  the 
oldier  was  discharged,  existed  prior  to  enlistment,  the  fact  should  be 
Silken  not  only  as  outweighing  the  presumption  of  prior  soundness  and 
laimant's  affidavit,  but  as  satisfactorily  establishing  the  fact  stated, 
Lxitil  such  fact  is  clearly  disproved,  unless,  indeed,  there  be  something 
i>nnd  in  the  certificate  itself  showing  that  the  statement  was  made  on 
k^arsay  or  other  incompetent  evidence.  Until  that  is  done,  it  should 
w  regarded  as  full  proof  of  the  fact  stated.'' 

In  the  case  of  Boyle,  James,  supra,  the  Department  took  the  ground 
hat  the  affidavit  of  the  surgeon  himself,  who  issued  the  certificate  of  dis- 
ifcility,  made  many  years  afterwards,  would  not  be  received  to  over- 
lirow  and  contradict  the  direct  statements  of  his  said  certificate  made 
%4  the  time^  and  in  the  line  of  his  official  duty.  In  this  case,  it  is  clear 
Iiat  a  certificate  so  pointed  in  its  statements,  sustained  by  a  record 
lowing  the  cause  of  appellant's  discharge  from  the  service  on  account 
tf  pre-existing  hernia,  cannot  be  overcome  by  the  statement  of  neigh- 
bors and  comrades  that  they  never  had  observed  any  such  disability,  even 
diough  their  means  of  observation  may  appear  to  have  been  good, 
Brhen  considered  in  the  light  of  the  above  cited  decisions. 

It  also  appears  that  this  case  has  formerly  been  before  the  Depart- 
Kient  on  appeal,  and  that  the  rejection  of  appellant's  cLaim  for  hernia 
>y  your  Office,  August  24, 1875,  was  affirmed  by  Departmental  decision 
December  28, 1876.  In  the  cases  of  Tyner,  Noah  Y.,  Vol.  1,  P.  D,,  p. 
51;  Birney,  Hoyt,  Idem.  p.  70,  and  in  numerous  other  cases,  the  De- 
partment has  held  that  cases  long  since  adjudicated  by  previous  ad- 
Qoinistrations  will  only  be  reopened  upon  palpable  and  conclusive  evi- 
dence of  error  or  mistake,  in  other  words  they  will  be  held  to  be  "  res 
adjudicata." 

In  the  case  under  consideration,  there  is  urged  nothing  that  would 
warrant  the  Department  in  disturbing  the  former  decision  in  this  case ; 
and,  as  has  been  repeatedly  said  by  the  Department,  and  parties  and 
their  attorneys  been  so  informed,  the  mere  filing  of  a  mass  of  cumula- 
tive testimony,  bearing  on  the  questions  involved  in  tbe  claim  as  origin- 
ally made  and  decided,  will  not  be  considered  as  sufficient  reason  for 
disturbing  such  a  decision. 

For  the  above  reasons  the  action  of  your  Office  herein  is  affirmed  and 
the  appeal  dismissed. 
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opinions  of  medical  eeferee,^incbea8e  pension  claim. 

Joseph  F.  Faulkneb. 

The  Department  accepts  as  goDerally  conclusive  the  opiniooa  of  the  Medical  Beferee 

wheu  baaed  upon  results  of  medical  examinations. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions  September 

16. 1887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 
Joseph  F.  Faalkner,  late  of  Co.  F,  49th  Illinois  Vols.,  Certificate  ^(k 
44,688. 

HISTOBY. 

This  soldier  enlisted  December  18, 1861,  and  was  discharged  Angnsfe 
15, 1862.  In  his  original  declaration,  filed  February  16, 1863,  he  alle^ 
that  he  incurred  a  gunshot  wound  of  right  foot,  in  the  service. 

He  was  pensioned  at  $4  per  month  from  August  16,  1862 ;  $6  pa 
month  from  August  1,  1877,  for  ^^  gunshot  wound  of  right  foot."  Bia 
certificate  was  reissued  at  $6  per  month  from  August  16, 1862,  and  ai 
$8  per  month  from  August  1,  1877,  for  original  disability  and  deafness 
of  both  ears.  His  pension  was  increased  to  $16  per  month  from  Julj 
30,  1884,  for  ^^  gunshot  wound  of  right  foot,  and  total  deafness  of  right 
ear  and  severe  of  left.'' 

His  claim  for  increase,  filed  August  10,  1886,  was  rejected  Febrnarj 
19,  1887,  on  the  ground  that  he  was  receiving  all  that  he  was  entitled 
to  under  the  law. 

This  action  was  affirmed  by  the  opinion  of  the  Medical  Beferee,  wh(^ 
under  date  of  May  3, 1887,  held  that  "  the  present  rating  was  fully  com 
mensurate  with  disability  from  both  causes." 

From  this  action  the  claimant  files  his  appeal,  February  24, 1887,  con- 1 
tending  that  his  deafness  alone  totally  disables  him  from  following  his^ 
vocation  as  a  physician,  as  he  is  unable  to  make  any  examinations 
where  "osculation"  is  required. 

OPINION. 

It  appears  that,  subsequent  to  the  action  of  your  Office  rejecting  tbe 
claim  of  appellant  for  increase  of  pension,  the  medical  evidence  in  tbe 
case,  together  with  the  certificates  of  the  several  medical  examinations 
of  appellant,  was  again  submitted  to  the  Medical  Eeferee  of  your  Office 
for  his  consideration.  That  officer,  after  a  careful  and  exhaustive  review 
of  said  evidence,  and  of  the  results  of  said  examinations  as  reported  in 
said  certificates,  holds,  in  an  opinion  dated  May  3, 1887,  that  "  the  pres- 
ent rating  was  fully  commensurate  with  the  disability  from  both  causes.'* 

It  is  the  well  settled  practice  of  the  Department,  to  be  guided  in  the 
determination  of  questions  purely  medical  in  their  character  by  the 
opinions  of  its  medical  advisers,  and  lo  aGee^\>  ^^  ^^u^t^^  ^w^Vaslve  the 
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ions  of  the  Medical  Beferee,  based  upon  the  results  of  medical  ex- 
aations.  (See  cases  of  Lacinda  Gaskell,  Vol.  1,  P.  D.,  p.  29;  Pat- 
Preston,  Vol.  1,  P.  D.,  p,  41 ;  John  Donglass,  Vol.  1,  P.  D.,  p.  52.) 
he  opinion  of  the  Medical  Referee  having  been  based  npon  the  re- 
;  of  medical  examinations  and  of  a  review  of  the  medical  evidence  in 
case,  there  is  no  good  reason  for  departing,  in  this  case,  from  the 
^lished  rule  as  held  in  the  decisions  above  cited.  Yonr  action  of 
iction  herein  is,  therefore,  affirmed,  and  the  appeal  dismissed. 


Wyj^jICTIXa  RECOnDS  and  DECZARAnONS.'-nrFALlD  FENSION. 

Timothy  (VSeaoan. 

abaence  of  a  record  containing  medical  or  other  evidence  going  to  show  origin 
in  the  service  of  tUe  disease,  or  diseases,  definitely  alleged  in  claimant's  declara- 
tion, and,  yet,  the  existence  of  a  record  which  shows  Incurrence  in  the  service, 
though  not  in  a  pensionable  degree,  of  entirely  different  disabilities  fh>m  those 
which  are  alleged  in  claimant's  declaration,  will,  when  proof  to  the  contrary  is 
lacking,  famish  a  conclusive  presumption  that  claimant  did  not  incur  iu  the  serv- 
ice the  pensionable  diseases  alleged  in  his  declaration,  nor  any  pensionable  dis- 
ability, either  in  the  service,  or  since  his  discharge.  Such  claim  should  be 
rejected  as  not  proved. 

miant  Secretary  Hawkins  to  the  Oommissianer  of  Pensions j  September 

16, 1887. 

lerewith  are  returned  the  papers  which  accompanied  the  appeal  of 
QOthy  O'Beagan,  late  Seaman,  XT.  S.  S.,  ^^  Ghillicothe",  from  the  ac- 
1  of  your  office  rejecting  his  claim  for  pension, 
n  original  declaration  filed  June  29, 1866,  claimant  alleges  that  he 
isted  Aug.  28,  '63,  and  was  discharged  Sept.  19,  '64 ;  that  while  on 
ird  the  "  Chillicothe"  at  the  capture  of  the  cotton  "  Ac",  on  the  Bed 
rer  expedition,  he  received  such  injury  from  the  firing  of  cannon  as 
ised  concussion  of  the  brain ;  that  in  about  two  months  after  his  first 
charge,  he  re-enlisted  on  board  the  ^^  Essex  "  and  was  transferred  to 
I  ^<  Beindeer,*'  from  which  he  was  finally  discharged,  August  5, 1865; 
\i  iu  about  three  weeks  after  his  re-enlistment  his  head  began  to  affect 
II,  when  he  was  placed  on  light  duty  by  the  doctor's  steward  (the 
3tor  haying  died)  and  was  treated  for  what  said  steward  mistook  for 
iralgia. 

!n  declaration  (formal)  filed  Oct.  24, 1881,  claimant  alleges  that,  while 
board  the  U.  S.  S.,  "  Reindeer,"  the  *<  Essex,"  and  the  "  Chillicothe", 
contracted  rheumatism  and  became  partially  deaf;  that  he  has 
;  been  employed  iu  the  military  or  naval  service  otherwise  than  as 
ted  above  except  as  a  seaman  on  U.  S.  S.,  '^  Powhatan,"  and  U.  S.  S., 
^hio",  from  which  last  ship  he  was  discharged  July  26, 1860. 
!he  Fourth  Auditor,  Feb.  14, 1882,  says :  "  It  appears  from  tYi^Ti«(»st^^ 
file  in  this  ofSee  that  Timotby  O'Beagan  enlisted  Oiil*  5,'VS5A ,  %j^%j^»r 
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man,  for  3  years,  and  served  on  the  '^  Pennsylvania  ^  from  that 
Nov.  19, 1857 ;  on  the  "  Powhatan  »  from  Nov.  20, 1857,  to  April  2 
and  on  the  '•Ohio"  from  Apr.  26,  to  July  26, 1860,  when  be  m 
charged  per  "  order". 

He  re-enlisted  Aug.  29,  'G3,  as  seaman,  for  one  year,  and  sei 
the  "  Clara  Dolsen  "  from  that  date  to  Sept  4, 1863,  to  Sept.  7 
and  on  the  "  Great  Western"  from  Sept.  8,  to  Sept.  17, 1864,  wl 
was  discharged. 

He  re-enlisted  Nov.  19, 1864,  as  Seaman  for  two  years,  and  set 
the  "  Great  Western ",  from  that  date  to  December  15,1864; 
"Essex"  from  Dec.  16, 1804,  to  July  8, 1865;  and  on  the  "Bein 
from  July  9th  to  Aug.  5th,  1865,  when  he  was  discharged." 

The  Chief  of  Bureau  of  Navigation,  Feb.  23,  ^84,  says :  «  The  lo 
of  the  U.  S.  S.,  "  Chillicothe,"  shows  that  the  Vessel  was  not  io 
during  the  time  specified,  (Sept.  3  to  8, 1863) ;  Sept.  11, 1863,  t 
lowing  entry  appears,  viz ;  <<  At  3h  45m.  sent  Tim  O.  Beagan,  a 
single  irons  in  charge  of  an  Army  Officer." 

The  Surg.  Gen,  of  the  Navy,  March  17,  '82,  says:  The  records 
Bureau  (Medicine  and  Surgery)  show  as  follows,  viz: 

"  Potchatan  " 

"Ad:  Mar.  6, 1858,  with  catarrh 

Dis:  Mar.  13, 

Ad  :  Aug.  22,  with  Furunculus 

Dis :  Aug.  28. 

Ad:  Nov.  26,  with  diarrhoea. 

Dis:  Dec.  4, 

Ad :  May  15,  '59  with  diarrhcea. 

Dis:  May  21. 

Ad :  Aug.  26,  with  abrasio  of  scrotum. 

Dis:  Sept. 2, 

Ad :  Sept.  24,  with  constipatio. 

Dis :  Sept.  27. 

Ad :  Dec.  13,  59  with  syphilis. 

Dis :  Apr.  8, 1860. 

Ad :  Apr.  20,  1^860,  with  syphilis  sec. 

Dis :  Apl.  26. 

'^  Chillicothe^^ 

Ad :  Nov.  26,  '63,  with  diarrhoea. 
Dis :  Nov.  28. 

Ad :  Mar.  6,  '64  with  diarrhoea. 
Dis :  Mar.  11. 

Ad :  Apl.  13,  with  Feb.  Intermit. 
Dis:  Apl.  19. 

Ad :  May  22,  64,  with  diarrhoea. 
Dis ;  May  24, 
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"  Essex '' 

Ad :  Jany  19,  60  with  sprain. 

Dis:  Jany  30. 

Ohio,  Clara  Dolson,  Great  Western  a£ford  no  information.  Eeindeer, 
lot  ou  file  subsequent  to  June  1865." 

The  claim  was  rejected  Feb.  13,  '86,  on  ground  that  ^^  the  Claimant 
las  not  been  disabled  in  a  pensionable  degree  since  discharge  by  rea- 
son of  concussion  of  brain  and  deafness,  nor  disabled  by  reason  of 
rheumatism  since  filing  claim  for  same.  Syphilis  not  eliminated  from 
the  case.    See  Med.  Beferee's  slip  attached." 

The  case  having  been  referred  to  Dr.  Campbell,  the  Med.  Referee  of 
four  office,  for  his  opinion,  that  officer,  Feb.  2,  1886,  says :  "  Claimant 
bas  not  been  disabled  in  a  pensionable  degree  since  discharge,  from 
concussion  of  brain  and  deafness. — No  disability  from  rheumatism  since 
iliug  claim.— Syphilis  cannot  be  eliminated  from  the  case.'' 

MEDICAL  EXAMINATION. 

Surgeon  at  Fond  du  Lac,  Wis.  Mch.  8,  '82,  says :  He  looks  somewhat 
debilitated  and  he  says  he  has  rheumatism,  most  of  the  time,  in  shoulders, 
arms  and  legs. — He  hears  ordinary  couvesation  very  well  at  present 
bat  says  he  is  quite  deaf  at  times.  I  have  to  take  his  statement  for  dis- 
ability, as  there  is  nothing  visible  except  his  general  appearance.  One 
ialf  incapacitated  for  performing  manual  labor,  in  my  opinion. 

The  Board  at  Fond  du  Lac,  Jany  18,  '83,  say :  "  We  find  no  physical 
ugns  of  rheumatism.  The  heart  sounds  are  normal,  and  he  has  no  en- 
arged  joints  or  disease  of  muscles,  or  tendons.  The  appellant  denies 
ver  having  had  syphilis,  but  says  he  has  had  sore  throat,  and  some- 
lines  an  eruption,  but  inspection  shows  no  eruption  at  present.  The 
xtemal  meatus  of  each  ear  is  impacted  with  hardened  cerumen,  pro- 
lucing  slight  deafness.    No  rating." 

The  Board  of  Surgeons  at  Milwaukee,  Wis.,  having  examined  the 
laimant  under  special  instructions  by  Dr.  Hood,  then  Med.  Referee,  re- 
port July  1,  '85,  as  follows,  to  wit : 

^^ There  are  no  structural  changes  in  joints,  muscles,  or  tendons; 
^nscaltation  and  percussion  reveal  nothing  abnormal  in  the  heart.  The 
ugainal  glands  are  slightly  enlarged  and  indurateil.  There  is  a  linear 
•icatrix  over  right  inguinal  region.  A  few  condylomata  are  found  on  the 
^rona  glands.  The  pharynx  is  highly  inflamed,  but  without  ulcers. 
Phere  are  no  eruptions  and  no  disease  of  bones.  The  external  ear 
*38sage  and  membrane  of  tympanum  of  left  ear  present  nothing 
l^Oormal.  The  right  external  ear  passage  is  completely  blocked  up  by 
^i*dened  ear  wax ;  hears  conversation  carried  on  in  a  low  tone  of  voice. 
^^  claims  not  to  hear  the  ticking  of  a  watch  held  within  an  inch  of 
ther  ear.  The  pharyngeal  catarrh  extends  to  the  Eustachian  tubes." 
^rom  the  above  adverse  action  the  appeal  \a  takevi,  wci^  G\a\\si^\i\» 
^litends  that  he  has  presented  clear  and  direct  e^lOL^uc'^  \iXx^\i\i^\^Ttfy« 
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snfferiDg  to  a  pensionable  degree,  Arom  deafness,  and  injury  to  bead 
from  concassion  caused  by  heavy  firing  as  alleged,  and  that  your  offioe 
utterly  ignores  the  claim  for  rheumatism  by  not  making  any  statement 
referring  thereto.  He  also  contends,  that,  in  rejecting  the  claim,  your 
office  mentioned  a  disease  which  has  no  possible  connection  with  his 
alleged  disabilities,  and  which  is  entirely  foreign  thereto,  independent 
of  the  fact  as  to  whether  he  was,  or  was  not,  affected  by  said  disease. 
He  also  asks  to  be  examined  by  the  Board  of  Surgeons  at  Joliet, 
Illinois. 

OPINION. 

An  examination  of  the  papers  filed  in  this  claim  shows  that  the  appel- 
lant served,  almost  continuously,  in  the  U.  S.  Navy  from  the  fifth  day 
of  October,  1857,  up  to  the  fifth  day  of  August,  1865,  when  he  was  dis- 
charged by  reason  of  the  ending  of  the  civil  war. 

In  his  claim  for  pension,  filed  June  29, 18G6,  he  alleges  disability 
caused  by  firing  of  heavy  cannon,  resulting  in  concussion  of  brain. 
This  claim  was  rejected  on  the  13th  day  of  December,  1872,  owing  to 
claimant's  neglect  to  prosecute  the  same,  and  as  is  providied  under  Sec- 
tion 6.  of  the  Act  of  July  4th,  1864.  On  October  24th,  1881,  he  filed 
another  declaration  for  pension  in  which  he  alleges  a  new  disability,  to 
wit,  '^Rheumatism,"  and  also  partial  deafness  '^ contracted  while  serr- 
ing  on  U.  S.  steamers  *  Reindeer',  'Essex',  and  the  'Chillicothe.'" 

It  is  shown  by  the  sworn  statement  of  appellant  that,  after  contract- 
ing the  alleged  disabilities,  his  term  of  service  expired,  and,  witbin  a 
short  time  thereafter,  he  re-enlisted  as  an  able  seaman,  served  up  to 
August  5th,  1865,  and  was  then  mustered  out  of  service,  not  because 
of  any  alleged  disability,  but  because  his  services  were  no  longer  re- 
quired. The  records  of  the  Navy  Department  fail  to  show  that  appel- 
lant was  ever  treated  for  either  of  the  alleged  disabilities  while  he{ai)- 
pellant)  was  in  the  service  of  the  United  States ;  and,  inasmuch  as  be 
re-enlisted  as  an  able  seaman  and  served  continuously  from  the  last 
time  he  entered  the  Navy,  in  active  service,  without  having  made  any 
hospital  record  showing  disability  from  or  treatment  for  concussion, 
deafness,  rheumatism,  or  any  of  them,  up  to  the  date  of  his  final  dis- 
charge, it  is  fair  to  presume  he  was  not  affected  or  disabled  by  reason 
of  either  of  said  disabilities  during  the  years  18G4  and  '65. 

It  is  shown  by  the  history  of  this  claim  that,  from  the  time  appellant 
filed  his  original  declaration  in  1866,  he  failed  or  neglected  to  file  any 
corroborative  testimony,  or  even  letters  of  enquiry  regarding  his  claim, 
until  he  filed  the  second  declaration  in  October,  18S1.  Thus,  by  liis 
voluntary  action  or  neglect,  he  raised  the  presumption  that,  if  he  had 
been  disabled  as  he  alleged,  he  would  not  be  likely  to  have  neglected 
the  prosecution  of  his  claim  and  allowed  it  to  be  rejected  because  of  his 
failure  to  prove  its  merit  during  the  first  eight  years  that  elapsed  after 
filing  the  same. 

The  hospital  records  filed  in  U\e  ot^ee  ot  Wi^  ^ux^^wv  Qt^w^tal  of  the 
U.  S.  Navy  show  that  appellant  \vaa  Uea\^OL  Ioy  ^  Vi^XXi'&ws:^^  ^\^*^i^ 
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(syphilis)  in  1859,  and,  also,  in  1860  when  in  its  secondary  stage.  It  is 
fihown  by  the  same  records  that,  from  1858  up  to  May,  1864,  he  received 
treatment  at  divers  times  for  diarrhcsa,  and  once  for  intermittent  fever 
lasting  6  days,  and,  in  January,  1865,  he  was  treated  a  short  time  for 
a  sprain ;  but  there  is  not  a  particle  of  record  evidence  filed  showing 
that  he  was  ever  disabled  by  concussion,  or  was  ever  treated  for  brain 
fever  or  for  rheumatism  while  serving  in  the  U.  S.  Navy. 

The  appellant,  when  he  filed  his  original  declaration,  testified  that 
his  disability  was  ^< concussion "  caused  by  the  firing  of  heavy  cannon. 
He  then  laid  no  claim  to  T>ension  on  account  of  rheumatism,  and  it  was 
only  after  waiting  sixteen  years  he  attempted  to  swear  that  he  con- 
tracted <<  rheumatism  "  in  the  service  and  line  of  duty. 

The  history  of  this  case  shows  that  your  office  had  appellant  medic- 
ally examined  three  times,  once  by  a  single  Surgeon  at  Fond  du  Lac  in 
Karch,  1882,  who  rated  him  disabled  at  i  of  total  by  reason  of  rheuma- 
tism and  partial  deafness,  and  by  a  board  of  surgeons  at  Fond  du  Lac, 
Wis.,  in  January,  1883,  who  failed  to  find  any  pensionable  disability. 
He  was  again  examined  by  another  board  at  Milwaukee,  July  1st,  1885, 
and  in  their  certificate  of  said  examination,  filed  July  8, 1885,  they  re- 
ported him  as  not  entitled  to  pension,  as  he  was  not  disabled  in  any 
pensionable  degree.  The  certificates  of  the  examining  surgeons  were 
sabmitted  to  the  Medical  Referee  for  review  and  examination,  and  as 
it  appears  that  the  Medical  Referee  decided  adversely  to  the  appellant's 
right  to  x>ensiou,  and  as  it  appears  to  the  Department  that  the  parol 
testimony,  filed  in  this  claim,  is  not  sufficient  to  prove  that  said  alleged 
disabilities  were  incurred  in  service  and  line  of  duty,  and  as  the  med- 
ical examinations  prove  that  appellant  has  not  been  disabled  in  a  pen- 
sionable degree  since  the  date  of  his  discharge,  the  action  of  your  office 
ejecting  this  claim  was  proper  and  is,  therefore,  affirmed. 


origin  of  insanity, ^invalid  pension, 
Samuel  D.  Fisher. 

Insanity  being  one  of  tho  most  obscure  and  occult  diseases,  the  incnrrence  of  it  is  dif- 
ficult to  determine,  and  lay  testimony,  unsupported  by  medical  evidence,  or  by 
the  record,  cannot  be  accepted  as  establishing  the  origin  of  it  in  the  service. 

^^sistant  Secretary  RawJcins  to  the  Commissioner  of  Pensions^  September 

23,  1887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 
^he  wife  of  Samuel  D.  Fisher,  late  of  Co.  E,  157th  Ohio  Vols.,  appeal- 
ing as  his  guardian  from  your  decision  rejecting  his  claim. 

HISTORY. 

This  soldier  enlisted  I>Ia  j  22^  1864,  and  was  v\isc\iaT6e(\.^^\\l^\s^i^\1\A^ 
3S^.    In  the  declaration  of  Thomas  Roberta,  as  gvia.TdvAw,\Xv^  O^aiwsi^w^* 
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aUeges  that  the  soldier,  while  in  the  service  at  Gamp  Chase,  O.,  on  or 
about  the  15th  of  May,  1864,  became  insane  by  reason  of  hardships  and 
exposure  incurred  in  the  service,  and  that  he  has  so  remained  ever  since. 
The  authority  of  Thomas  Roberts  as  guardian  is  shown  by  a  certified 
copy  of  letters  of  guardianship. 

From  the  reports  of  the  Adjutant  General,  IJ.  S.  A.,  it  appears  thai  i 
the  soldier  enlisted  for  *'  100  days,"  May  2, 1864.    On  the  rolls  from  mas- 
ter to  June  30, 1864,  he  is  reported  present.    He  was  mustered  out  with 
the  company  September  2, 1864.    Returns  and  rolls  do  not  show  insao- 
ity. 

There  is  no  record  of  treatment  on  file  in  the  Surgeon  General's  Office. 

After  a  special  examination  of  the  claim  it  was  rejected  by  yonr 
Bureau,  under  date  of  June  5, 1883,  on  the  ground  that  '<the  soldiei's 
insanity  existed  prior  to  his  enlistment." 

It  would  appear  that  the  claim  was  carried  to  Congress,  but  that  the 
papers  were  returned  to  your  Bureau  without  any  apparent  definitive 
action  having  been  taken. 

Under  date  of  February  26, 1887,  an  appeal  from  your  decision  was 
filed  in  this  Department,  it  being  contended  that  the  soldier  was  not 
shown  to  have  been  insane  at  enlistment,  and  that  he  was  sound. 

The  soldier  was  examined  by  a  surgeon  at  Columbus,  Ohio,  July  21, 
1879,  and  found  to  be  insane.  He  was  again  examined  by  a  surgeon  at 
the  same  place  under  special  instructions  from  your  Bureau,  who,  under 
date  of  January  27, 1882,  certifies  to  the  soldier's  insanity. 

The  fact  that  the  soldier  was  actually  insane  is  shown  by  a  copy  of 
the  record  of  the  inquest  as  to  his  lunacy,  the  probate  Judge,  certify- 
ing under  date  of  February  17, 1874,  that  he  was  insane. 

OPINION. 

The  records  of  the  War  Department  show  that  the  appellant  was  re- 
ported present  during  the  whole  time  of  his  enlistment  in  the  service, 
but  furnish  no  evidence  of  the  disability  alleged.  There  is  no  satisfac- 
tory evidence  of  the  appellant's  actual  insanity  prior  to  1874,  when  he 
was  adjudged  to  be  insane  by  a  tribunal  having  complete  jurisdiction 
in  such  matters.  It  is  true  that  the  evidence  of  a  number  of  comrades 
and  neighbors  is  presented,  showing  that  the  appellant  was  a  man  of 
eccentric  habits  and  ideas,  both  before  enlistment  and  during  his  service 
but  not  of  such  a  character  that  it  could  be  definitely  determined  that 
he  was  insane.  The  captain  of  claimant  testifies  before  the  Special  Ex- 
aminer that  the  singular  conduct  of  the  appellant,  which  is  relied  upon 
to  prove  his  insanity  during  his  service  in  the  army,  commenced  before 
he  was  mustered  into  the  service,  and  the  testimony  of  his  comrades 
would  indicate  that  it  was  observed  within  a  very  short  period  after  bis 
enlistment. 

When  the  short  period  of  time  (100  days)  covered  by  appellant's  serv- 
ice 18  considered,  in  connection  v?\\.\i  t\i^  t^^Wmow^  ot  wftx^kbora  and 
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riends,  who  swear  to  bis  being  <<  weak  minded"  and  ^'  unbalanced"  long 
»Tior  to  his  enlistment,  it  is  clear  that  a  fair  deduction  from  the  evidence 
^onld  be  that  the  appellant  was  a  man  who  was  predisposed  to  insanity, 
vrhich  predisposition  may  have  been  aggravated  by  bis  military  service, 
but  which  is  not  shown  to  have  actually  developed  into  insanity  until 
long  after  his  discharge. 

Insanity  is  one  of  the  most  obscure  and  occult  diseases.    Affecting,  as 
it  does,  the  mental  faculties,  its  incurrence  is  most  difficult  to  determine, 
except  in  cases  where  the  reason  is  unseated  by  some  sudden  shock  to 
the  system.    Only  those  physicians  who  have  made  this  disease  a  special 
study,  who  have  had  years  of  experience  in  its  treatment,  and  ample 
opportunities  for  observing  those  so  afflicted,  can  speak  with  any  degree 
of  certainty  as  to  its  causes,  or  how  long  a  person  has  been  subject  to 
it.   In  this  case,  there  is  no  medical  testimony  whatever  showing  the 
existence  of  insanity  prior  to  the  year  1874,  and  the  Department  has  held 
that,  '<  in  cases  involving  diseases  of  an  obscure  character,  lay  testimony, 
unsupported  by  medical  evidence,  or  the  record,  cannot  be  taken  as  suffi- 
cient to  establish  incurrence  in  the  service."    (See  cases  of  Innes,  Wil- 
liam P.,  Vol.  1,  P.  D.,  p.  19 ;  Mclntire,  Andrew  J.,  Idem.,  p.  20.)    For 
the  foregoing  reasons  the  Department  is  of  the  opinion  that  your  action 
of  rejection  was  proper;  it  is  affirmed,  and  the  appeal  dismissed. 


restoration.—original  invalid  pension. 

Uriah  W.  Bomine. 

The  Medical  Referee  is  an  adjadicating  officer.  He  does  not  occupy  tbe  position  of 
a  witness  in  pension  cases,  bat,  in  passing  npon  medical  questions,  his  duties  are 
largely  judicial,  and  his  opinions  as  the  highest  Medical  Authority  in  this  Depart- 
ment, when  confined  within  the  scope  of  his  aathority,  must  be  accepted  as  con- 

clusiye,  unless  it  is  made  to  appear  that  he  has  been  guilty  of  negligence,  fraud, 
or  mistake. 

Assistant  Secretary  Haukins  to.  the  Commissioner  of  Pensions,  September 

22nd,  1887. 

Herewith  are  returned  the  papers  in  the  case  of  Uriah  W.  Romine, 
late  pv.  Co.  E.  14th  Ohio  Vols.  Ctf.  Ko.  120.783. 

Soldier  enlisted  Feb.  4, 1862,  and  was  discharged  on  certificate  of  dis- 
ability, Sept.  12, 1862. 

Declaration  filed  July  22, 1872,  alleging  dislocation  of  left  shoulder. 
Claimant  was  granted  x)ension  Jan.  6, 1873,  at  $4.  per  month  from  date 
of  filing,  July  23, 1872.  Arrears  granted  July  23, 1879,  from  day  after 
discharge  and  ending  July  22, 1872. 

Applied  for  increase  June  26, 1882,  alleging  increased  disability  from 
injury  to  left  arm  for  wbich  pensioned. 

Claim  rejected  and  approved  by  the  Medical  Refet^^  fet  ^S&^ifi>\i\Sxs«L- 
^uoe  of  pension,  Aug.  24, 1883. 
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PeiiBioner  notified,  Sept.  11, 1883,  of  suspeusiou  of  paj'ment,  and  was 
finally  dropped,  Feb.  1,  1884,  by  order  of  the  Commissioner  of  Pen- 
sions. 

Bestoration  application  filed  Dec.  9, 1885,  and  claim  was  rejected  on 
the  ^^gronnd  of  no  disability  from  alleged  canse  since  dropping." 

From  tbis  action  claimant  appeals,  Jan.  7,  1887,  by  bis  attorneys, 
Milo  B.  Stevens  &  Co.,  Cleveland,  Ohio,  who  state : 

<<  We  have  reason  to  believe  that  the  reports  of  the  medical  exami- 
nations had  npon  the  order  of  the  Government  prove  to  a  demonstra- 
tion that  a  pensionable  disability  does  exist;  and  that  the  rejection  of 
the  claim  for  restoration  has  been  had  in  the  face  of  the  pension  exam- 
ining snrgeons'  reports.  Another  instance,  perhaps,  in  which  the  Med- 
ical Referee  has  given  an  adverse  opinion  and  has  been  erroneously 
thought  to  be  the  Commissioner  of  Pensions,  charged  by  law  with  the 
adjudication  of  pension  claims.  If  you  do  not  fall  into  the  error  of  snp- 
posing  him  to  be  also  the  Secretary  of  the  Interior,  we  believe  there  will 
be  little  difficulty  in  your  reaching  the  conclusion  that  a  rating  shoald 
be  given  to  the  case." 

''  We  deny  most  emphatically  that  either  the  Commissioner  of  Pensions 
or  the  Secretary  of  the  Interior  is  in  any  way  bound  by  the  arbitrary 
edict  of  the  Medical  Eeferee  of  the  Pension  Bureau,  however  learned  and 
reputable  he  may  be.  You  are  to  act  in  this  case,  we  submit,  as  wonld 
a  Court  or  Jury  called  upon  to  decide  a  question  in  controversy.  The 
Pension  Examining  Surgeons  and  the  Medical  Referee  are  but  wit- 
nesses, though  not  entitled  to  any  more  credit  than  other  witnesses  of 
equal  wisdom  and  reputation." 

The  report  of  A.  G.  shows  soldier  "  sick  at  luka,  Miss.,"  and  "  dis- 
charged Sept.  12, 1862." 

The  certificate  of  disability  for  discharge  shows,  '^  injury  in  the  back, 
during  the  building  of  breastworks  before  Corinth  in  May  last.  The 
degree  of  disability  is  such  that  he  cannot  stand  erect  nor  perform  any 
manual  labor  and  in  my  opinion  should  be  pensioned.  Disability  for 
earning  a  livelihood,  total.'^    Signed,  by  Regt'l.  Surgeon. 

First  examination  by  single  surgeon  for  "injury  of  back"  Nov.  6, 

1872,  shows,  '*  dislocation  forward  of  the  left  shoulder  causing  one-half 
anchylosis  and  weakness  of  the  joint.  Manual  labor  produces  severe 
pain  of  the  shoulder  and  arm." 

Second,  by  same  surgeon  for  "injury  to  left  shoulder  joint,"  Sept.  0, 

1873,  found :  "  His  left  shoulder  is  dislocated  forward  and  upward;  be 
can  raise  his  arm  to  a  quarter  angle  from  the  body  and  forward  to  only 
three  or  four  degrees.  Manual  labor  produces  pain  in  the  shoulder,  and 
labor  that  requires  much  motion  of  the  shoulder  is  impracticable.'' 

Third,  by  single  surgeon  Sep.  8, 1875,  (biennial  examination)  found, 

disability  from  "  injury  to  left  shoulder  continues  at  one-half."    That 

*' while  lifting  log  for  breastworks,  left  shoulder  joint  was  injured-- 

probably  auterioT  inferior  edge  glenoid  ca\vly .  ^^oN^^awafcek^tflim  ^ood. 
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save  upward— cannot  raise  arm  above  level  of  shoalder ;  movements 
accompanied  with  creaking  and  grating.    Very  slight  atrophy." 

Fourth,  by  single  surgeon  Sep.  12, 1877  (biennial  examination)  for 
iDJary  to  left  shoulder,  found  disability  at  <<  present  one-half."  Further, 
"contour  of  joint  nearly  natural,  action  of  arm  good,  until  raised  to 
nearly  right  angle  with  body,  when  the  muscles  are  found  contracted. 
The  arm  can  be  raised  above  shoulder  only  by  assistance.  The  muscles 
of  the  arm  are  slightly  atrophied.    General  health  medium." 

Fifth,  by  Board  June  14, 1883,  on  application  for  increase  for  "  dis- 
location of  left  shoulder,"  found,  <'  general  physical  appearance  good. 
On  careful  examination  can  find  no  evidence  of  dislocation  of  shoulder. 
Motion  of  joint  is  as  good  as  its  fellow.    Muscles  good.    !No  cause  for 
rating." 
J        Sixth,  on  application  for  restoration,  by  Board  Dec.  5,  1883,  under 
special  instructions  from  Medical  Referee,  Nov.  10, 1883,  ''  for  disloca- 
tion to  shoulder",  found,  '<  appellant  claims  it  hurts  him  to  raise  left 
annand  that  he  cannot  lie  upon  his  shoulder,  the  left,  and  that  the 
i     shoulder  pains  him  after  severe  exercise.    We  find  that  the  humerus 
}     moves  freely  in  the  glenoid  cavity.    He  can  raise  his  arm  to  horizontal 
;     line  without  contraction,  beyond  that  he  resisted  and  claimed  pain. 
The  muscles  of  the  shoulders  are  equally  developed,  both  sides  flabby 
as  in  other  old  men.    No  physical  evidence  of  the  shoulder  ever  having 
been  dislocated.    No  rate." 

Seventh  and  last  examination  by  Board  Feb.  3, 1886,  for  <<  dislocation 
of  left  shoulder",  found  that  he  claimed  "  the  arm  was  weak  and  becomes 
painful  whenever  he  attempts  to  labor.  Never  has  been  dislocated 
more  than  once." 

Objectively,  found  **  appearance  good  for  age.  The  relation  of  the 
bony  prominences  of  the  two  shoulders  compare  favorably.  The  long 
head  of  biceps  is  not  displaced.  Ligaments  firm,  motion  of  joint  is 
good.  The  muscles  are  somewhat  rigid  and  become  painful  when  arm 
is  raised  above  the  shoulder,  probably  due  to  muscular  rheumatism  and 
not  the  effects  of  dislocation.  Bight  shoulder  is  similarly  affected.  No 
rating  for  dislocation  to  left  shoulder." 

The  case  having  been  referred  to  the  Medical  Eeferee,  he  decided 
April  14, 1886,  that  there  is  *<  no  disability  from  alleged  cause  since 
date  of  dropping." 

As  against  the  uniform  testimony  furnished  by  these  several  Medical 
Boards,  composed  of  sworn  officers  of  the  Government,  whose  duty  it  is 
to  truly  and  impartially  report  the  facts  and  tlieir  medical  conclusions 
in  the  case,  and  the  opinion  of  the  Medical  Eeferee,  the  highest  medi- 
^^  authority  furnished  this  Department,  is  the  following  medical  and 
^*y  testimony  in  behalf  of  the  claimant,  filed  since  the  rejection  of  the 
<^^8e  tending  to  show  continuance  of  alleged  disability  for  which  pen- 
sioned. 
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JonaB  Hoger,  M.  D.,  affidavit  filed  Jan.  8, 1887,  testifies  that  he  has 
made  a  careful  examination  of  claimant  and  finds  that  the  left  shoiilder 
has  been  dislocated  and  not  properly  adjusted  at  the  time,  the  head  of 
the  hamerus  was  forced  through  the  capsular  ligament,  was  necessarily 
torn  from  its  bone,  rests  upon  the  neck  of  the  scapula  which  has  dis- 
abled him  fully  one-half  of  the  time.  Affiant  was  not  acquainted  with 
soldier  before  enlistment,  first  examined,  him  in  1869,  and  always  knew 
he  was  lame,  lived  from  one  to  ten  miles  from  him  during  all  this  time. 

S.  K.  Allen,  M.  D.  testifies  by  affidavit,  filed  Feb.  26, 1887,  that  claim- 
ant's disability  is  dislocation  of  the  left  shoulder.  The  capsular  liga- 
ment is  lacerated  producing  more  or  less  pain ;  affiant  has  never  treated 
him,  but  has  known  him  to  complain ;  affiant  has  practiced  mediciDe 
7  years. 

John  Mason,  affidavit  filed  Jan.  8, 1887,  neighbor,  has  known  claim- 
ant for  past  thirty-five  years,  lived  within  one  to  five  miles  of  him ;  saw 
him  from  once  to  twice  a  week,  and  he  has  frequently  told  affiant 
that  ^'  he  was  disabled  in  left  shoulder  from  dislocation  while  in  the 
service." 

Gabriel  Yenzer,  affidavit  filed  Jan.  8, 1887,  comrade,  says  appellant 
broke  down  while  carrying  a  log  in  spring  of  1862,  dislocating  shoulder, 
hurting  back,  &c. ;  has  been  a  neighbor  since  the  war,  has  not  been 
ablebodied,  is  now  two-thirds  disabled. 

Elias  B.  Hill,  affidavit  filed  Feb.  26, 1887,  neighbor,  has  known  appel- 
lant since  1885 ;  knows  he  has  complained  of  lameness  in  his  shoulder; 
one-half  disabled. 

Harry  Fuller,  affidavit  filed  Feb.  26, 1887,  has  known  appellant  since 
1883,  left  shoulder  seemed  to  be  lower,  carries  his  left  arm  stiff,  at  no 
time  has  he  been  able  to  perform  manual  labor. 

In  answer  to  the  argument  of  the  attorneys  for  the  appellant,  it  is 
sufficient  to  say  that  the  Medical  Referee  is  not  regarded  as  a  witness. 
His  opinion  partakes  more  nearly  of  a  judicial  character,  he  being  an 
adjudicating  officer  on  all  questions  wherein  the  medical  side  of  a  case 
is  involved,  while  the  report  of  the  Examining  Boards  is  similar  to  a 
special  verdict  of  a  jury  empaneled  to  determine  the  existence  or  non- 
existence of  a  certain  fact. 

The  Department  uniformly  holds  that  the  opinion  of  the  Medical 
Referee,  confined  within  the  scope  of  his  official  duty,  will  be  held  con- 
clusive. Public  policy  and  the  harmonious  administration  of  the  pen- 
sion laws  require  the  Department  to  adhere  to  the  reports  of  the  Med- 
ical Examining  Boards  and  to  the  opinion  of  the  Medical  Referee  based 
thereon,  unless  it  is  made  to  appear  that  such  boards  have  been  guilty 
of  either  negligence,  fraud,  or  a  mistake  in  the  performance  of  their 
official  duties. 

The  action  of  your  office  in  rejecting  this  claim  is  not  error,  and  is 
therefore  affirmed. 


DECISIONS   RELATING  TO   PENSIONS.  303 

section  a716,  be  vised  statutes— in  valid  pension. 

George  Smith. 

"Where  claimant  alleges,  he  volantarily  joined  the  rebel  army  in  order  to  save  his  life 
and  escape  from  prison ;  HM^  that  Section  4716,  Revised  Statutes,  applies,  and  dis- 
abilities Incnired  dnring  said  imprisonment,  and  such  service  in  the  army  of  re- 
bellion, are  not  pensionable. 

AxmUint  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Sept,  29, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 
George  Smith,  late  of  Co.  I.,  190th  Pa.  Vols. 

HISTORY. 

The  records  of  the  War  Department  show  the  soldier  to  have  enlisted 
Sept.  16, 1861,  and  to  have  been  discharged  Juno  28, 1865. 

The  soldier's  original  declaration,  filed  Feb.  24, 1879,  states  that,  at  the 
battle  of  Weldon  E.  B.,  Ya.,  on  or  about  August  23, 1864,  he  was  taken 
sick  from  sun  stroke  while  in  action,  and  was  left  on  the  field  insensi- 
ble, was  taken  prisoner,  and  so  remained  until  April  10, 1865,  and  from 
exposure  while  in  prison  was  rendered  deaf  in  the  left  ear,  and  is  so 
affected  that  he  cannot  work  during  hot  weather. 

The  records  of  the  War  Department,  in  connection  with  giving  the 
date  of  the  soldier's  enlistment  and  discharge,  show  him  '^  missing  in  ac- 
tion Aug.  19, 1864,"  and  that  ^^  the  soldier's  company  was  in  action  at 
Petersburg,  Va.,  on  the  said  date  ".  The  Prisoner  of  War  records  show 
Iiim  captured  as  cited  above,  and  confined  at  Bichmond,  Ya.  He  was 
sent  to  Salisbury,  N.  C,  Oct.  9, 1864,  and  there  he  joined  the  rebel  army. 

On  a  muster  roll  of  Go.  F.  1st  Foreign  Battalion  Infantry.  C.  S.  A., 
soldier  appears  to  have  enlisted  at  Salisbury,  N.  C,  Kov.  7, 1864,  while 
prisoner  a  of  war.    It  also  appears  that  he  escaped  April  10, 1865. 

The  claimant  in  his  affidavit,  filed  Dec.  29, 1882,  states  that  he  joined 
Uie rebel  army  ^^  in  onler  to  save  his  life" ;  that  he  was  sick  and  could 
act  stand  the  prison  fare,  that,  within  a  few  days  after  joining,  he  was 
lent  to  the  hospital  at  Columbia,  S.  G.,  where  he  remained  for  about  a 
Qonth  and  then  rejoined  the  said  Battalion;  never  was  discharged  by 
he  rebels,  never  received  any  pay,  nor  did  any  duty,  except  a  little 
^hile  a  prisoner. 

The  claim  was  rejected  by  your  Bureau  on  the  ground  of  claimant's 
lisloyalty,  under  date  of  Sept.  18, 1863. 

On  March  22, 1887,  the  claimant  files  his  appeal  contending  that  he 
^^ly  joined  the  rebel  forces  in  order  to  secure  his  escape. 

OPINION. 

'  This  appeal  does  not  raise  the  usual  questions  as  to  the  incurrence  in 
'he  service  and  line  of  duty,  and  continuance  since  discharge,  of  the 
Usability  alleged  and  relied  on  by  appellant.    The  soV^^xx^^WqmV^X^^ 
»n8idered,  is,  whether  ornotj  under  the  facta  in  tMadaim^lXxe^^Ve^^^MoX* 
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would  como  within  the  prohibition  contained  in  Section  4716  of  theB 

vised  Statutes.    Said  section  provides : 

"  No  •  •  •  •  pension  shall  be  paid  to  any  person  who  in  any  mm 
ner  voluntarily  engaged  in,  or  aided  or  abetted  the  late  rebellion  agains 
the  authority  of  the  United  States." 

The  Department,  in  a  case  which  presented  a  state  of  facts  exactJj 
analogous  to  the  one  under  consideration,  has  recently  passed  upon  and 
decided  the  very  question  raised  in  this  claim.  (See  claim  of  William 
Hedgspeth,  No.  421,411,  decided  by  the  Department  July  29, 1887.)  Id 
said  case,  the  facts  were  more  favorable  to  the  claimant  than  are  shown 
to  be  the  case  in  this,  and,  in  deciding  the  question  involved,  the  De« 
partmeut  quotes,  with  approval,  the  following  language  of  the  Commis- 
sioner of  Pensions  in  his  ruling  No.  107,  made  May  26, 1885,  in  the  claim 
of  Wm.  Dawson,  No.  229,207: 

"  If  it  were  allowable  for  a  captured  soldier  to  join  the  enemy  for  the 
purpose  of  escaping  the  privations  and  hardships  of  prison  life,  tbe 
principle  would  be  established  that  a  prisoner  of  war  would  become 
simply  a  recruit  for  the  enemy.  In  law,  a  man's  intentions  and  motiveg 
are  to  be  judged  by  his  overt  acts.  Such  being  the  case,  and  in  viewoi 
the  provisions  of  the  statute,  it  must  be  held  that  the  soldier  did  rendei 
voluntary  aid  and  comfort  to  the  late  rebellion  against  the  authority  oi 
the  United  States.  The  claim  should  be  rejected^  in  this  and  all  slmi 
lar  cases  Congress  alone  can  grant  relief". 

The  Department  further  says,  in  discussing  said  claim: 

"It  is  not  only  conceded  by  this  Department  that  there  was  no  jasti 
fication  for  claimant's  enlistment  in  the  service  of  the  enemy,  and  con 
sequently  no  ground  upon  which  to  base  a  valid  claim  for  pension  nndei 
the  law,  but,  it  is  manifest,  no  excuse  alleged — no  justification  pre 
sented — could  overcome  the  plain  language  of  the  Statute,  nor  th( 
positive  bar  placed  by  said  Statute  upon  any  passible  necessity  or  exi)e 
dientto  attain  the  relief  from  danger  or  death  which  this  claimant  sought 
•  #  •  •  The  words  Mn  any  manner'  cover  every  possible exigeiic] 
or  expedient  resorted  to — for  it  was  part  of  the  soldier's  duty  to  sub 
mit  to  the  dangers,  hardships  and  even  possible  death,  and,  not  haviu| 
done  so,  he  may  not  now  allege  an  excuse  at  no  time  tenable". 

It  is  evident  that  the  views,  above  quoted,  apply  with  equal  force  to 
the  claim  now  under  consideration,  and  are  necessarily  fatal  to  its  al- 
lowance. Your  action  of  rejection  is  accordingly  affirmed  and  the  ap* 
peal  dismissed. 


I 


BESTORAriOK—INVALID  PENSION, 

Reuben  Wibtz. 

Where  soldier  claims  for  disability  for  which  there  is  uo  hospital  record,  and  the  proof 
of  incurrence  is  weak  and  testimony  as  to  prior  unsoundness  is  con  dieting,  claim* 
ant's  reputation  for  trutlifuUness,  morality  and  sobriety  being  bad, 
Heldf  Not  a  case  for  restoration. 

Assistafit  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Sept^ 

1887. 

Herewith  are  returned  the  papeis  m  tVi^  c^ise  of  Reuben  Wirtz,  lat 
Private  Co.  A,  3  N.  J.  Cavalry,  :So,  11^,^^^- 
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Soldier  enlisted  Dec.  26, 1863,  and  was  discharged  Aug.  9, 1865 — no 
re-enlistment.  Filed  declaration  May  6, 1871,  alleging  injuries  received 
in  May  1864. 

Pension  granted  for  injury  to  right  hip  and  lower  third  of  right  leg, 
St  $6  per  month  from  July  25, 1871. 

Increase  granted,  commencing  Nov.  7, 1876,  at  $12  per  month,  for 
JDJary  to  right  leg,  and  annual  examination  required — arrears  paid 
"torn  date  of  discharge. 

After  special  examination  of  the  case,  which  had  been  ordered  to 
determine  its  general  merits,  pensioner  was  dropped  from  the  rolls  Oct. 
27, 1886,  on  the  ground  that  '^  disability  from  injury  to  right  leg,  for 
which  pensioned,  is  not  due  to  military  service,  but  existed  prior  to  en- 
listment.'^ 

From  this  action,  pensioner  appealed  March  8, 1887. 

L.  H.  Sergeant,  Attorney. 

In  the  claimant's  original  declaration  for  pension  he  claimed  fnr  dis- 
abilities resulting  from  injuries  to  left  hip,  right  kidney  and  right  leg 
below  the  knee,  and  that  these  injuries  were  received  in  the  service  and 
line  of  duty,  about  May  17, 1864. 

The  report  of  the  Surgeon-General  shows  claimant  was  admitted  to 
the  Ease  wood  General  Hospital,  Washington,  D.  C,  May  26^  1864,  from 
the  field,  for  treatment  of  injury  to  back  received  at  Wilderness,  May 
8, 1864;  was  transferred  to  Filbert  St.  Hospital  May  31,  1864,  suffer- 
ingwith  contusion  of  hip;  entered  Grant  Hospital,  Willets'  Point,  1^. 
T.,  June  14,  1864,  suffering  with  catarrh  of  bladder;  entered  Ward 
Hospital,  Newark,  N.  J.,  June  19, 1864,  and  was  treated  for  injury  to 
back  from  fall  from  horse  at  Wilderness,  May  8, 1864. 

There  is  no  mention  made  in  the  hospital  records  of  any  injury  about 
the  right  leg,  nor  of  any  treatment  therefor. 

When  home  on  furlough,  five  certificates  of  disability  were  filed  for 
the  purpose  of  obtaining  extension  of  furlough,  and  no  mention  is  made 
ia  any  of  them  of  any  injury  to  right  leg.  These  certificates  were  signed 
by  claimant's  family  physician.  Dr.  Geo.  H.  Larison,  who,  claimant  tes- 
tifies, treated  him  for  the  injury  to  the  right  leg — that  he  removed  a  tar 
plaster  therefrom  and  prescribed  a  plaster  of  flax-seed  and  slippery  elm. 
This  physician  also  treated  him  a  few  months  after  his  return  from  serv- 
ice for  injury  to  the  back  and  fails  to  recollect  any  treatment  whatever 
of  any  injury  to  right  leg,  or  any  knowledge  that  claimant  was  suffer- 
ing from  any  injury  to  right  leg  at  that  time.  The  first  satisfactory 
evidence  that  claimant  did  suffer  from  any  disability  of  this  nature  is 
Goatained  in  the  certificate  of  the  Examining  Surgeon  at  Lambertville, 
1^^  J.,  May  2,  1871,  in  which  he  certifies  to  injury  to  lower  third  of 
right  leg. 

The  testimony  with  regard  to  prior  unsoundness  is  conflicting.    The 
claimant,  however,  by  his  own  testimony  obviates  the  necessity  of  a 
critical  anaJjiSi^  of  this  testimony.    He  states  before  ^lpec.\^'Ek^^\s^vGffit^ 
16757  PEN 20 
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December  16, 1864,  that  he  claims  pension  only  for  injury  to  right  leg 
and  that  he  makes  no  claim  for  any  other  injury.  The  case,  therefore, 
should  be  considered  with  reference  solely  to  this  disability.  Beenrring 
to  the  proof  of  incurrence,  there  is  a  total  failure  to  establish  such  dis- 
ability in  the  servrce  and  line  of  duty.  The  only  witness  alleged  by 
claimant  to  have  been  present,  Lieutenant  Huff  being  dead,  and  no  wit 
neftses  testifying  to  incurrence  from  personal  knowledge,  the  case  is  left 
resting  upon  the  testimony  of  the  claimant  alone. 

Not  only  is  the  claimant  shown  to  be  unworthy  of  belief,  but  the  cir- 
cumstantial evidence  surrounding  the  case,  together  with  the  negative 
testimony  of  comrades,  who  testify  that  they  had  no  knowledge  of 
claimant  receiving  this  disability,  together  with  the  entire  absence  of 
any  medical  or  record  evidence,  shows  how  completely  claimant  has 
failed  to  establish  incurrence  of  injury  to  right  leg. 

A  review  of  all  the  testimony  in  the  case,  including  that  upon  which 
claimant  was  originally  pensioned,  convinces  the  Department  of  the 
error  in  granting  a  pension  in  the  case  in  the  first  instance,  and  that 
your  action  in  dropping  claimant  from  the  roll  and  refusing  restoration 
is  fully  justified.    Your  action  is  therefore  aflirmed. 


dependence— dependent  mother's  claim. 
Louisa  C.  Morrison. 

A  snpport  of  dependent  mother  provided  in  pursuance  of  a  contract,  the  considera- 
tion therefor  being  the  use  of  a  farm  and  stock  in  which  she  had  a  life  interest, 
is  deprived  of  the  character  of  a  contribution,  and  is  not  affected  or  changed  by 
the  inadequacy  of  the  consideration,  it  not  appearing  that  such  support  fell  short 
of  an  adequate  subsistence.     (Bee  4th  proviso.  Sec.  4,707,  Revised  Statutes). 

Assistant  Secretary  Haivkins  to  the  Commissioner  of  Pensions^  September 

19, 1887. 

Herewith  are  returned  the  papers  in  the  case  of  Louisa  C.  Morrisont 
as  mother  of  William  S.  Morrison,  late  private  Co.  L,  7th  Ohio  Cav- 
alry, Certificate  No.  $228,626. 

Soldier  enlisted  Aug.  30, 1852,  mustered  in  Nov.  8,  1862,  and  died 
Dec.  24, 1864,  in  service,  of  chronic  diarrhoea. 

Mother  filed  her  declaration  for  pension  May  24, 1866.  (Husband  bad 
died  Mar.  4, 1852.) 

The  case  was  specially  examined  Oct.  31, 1866,  "  to  ascertain  whether 
claimant  was  dependent  on  soldier  at  his  death."  As  a  result  of  tbis 
examination,  the  claim  was  admitted  Dec.  10, 1886,  at  $8  per  montb, 
commencing  December  25, 1864,  date  of  soldier's  death,  and  at  $12  from 
Mar.  19, 1886,  date  of  act  of  Congress  increasing  dependent  pensions, 
deducting  period  from  Sep.  1, 1865,  to  Nov.  28, 1885,  during  which  time 
claimant  was  supported  under  contract  with  (by)  her  son,  John  A. 
Morrison,^ 
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^lom  this  action  in  dedacting  for  time  of  support  by  sou,  claimant 
^^aiSy  Mar.  5, 1887,  Martin  and  Switzer,  Charleston,  W.  Va,,  Attor- 
rs. 

[?lie  point  made  in  the  appeal  is  that  claimant  should  be  granted  a 
ftfiion  as  dependent  mother  between  the  period  in  18G5  and  1885,  for 
i  reason  that  she  owned  no  more  property  during  that  period  than 
bre  and  after,  when  she  is  decided  to  be  dependent;  that  her  son 
s  under  no  legal  liability  to  support  her,  that  the  consideration  for 
kt  support  was  inadequate,  and  that  consequently  his  contributions 
re,  at  least  in  part,  voluntary. 

Inhere  would  be  force  in  this  reasoning,  but  for  the  fact  that  it  ap- 
trs  from  the  testimony  of  her  son  that  he  made  a  contract  with  his 
ther  in  the  fall  of  1865  to  support  her,  in  consideration  of  the  use  of 
*  farm  and  stock,  the  contract  remaining  in  force  to  1885. 
before  the  Special  Examiner,  (Jet.  31, 188G,  the  son,  John  A.  Morri- 
ll testifies  on  this  point  as  follows : 

^  I -took  charge  of  the  farm  in  1865,  and  all  the  stock  added  after  that 
A  mine.  I  was  to  have  the  farm  entirely  in  my  charge  and  under  my 
1  control,  and  in  consideration  I  was  to  support  her.  In  order  that 
night  have  the  benefit  of  my  improvements  on  the  farm — which  was 
rribly  run  down  and  in  bad  shape — I  secured  quitclaims  from  all  the 
ira  except  one,  Mary,  an  unmarried  sister.  We  had  no  written  agree- 
8nt,  simply  a  verbal  understanding,  but  no  time  was  specified,  espec- 
Uy  before  I  bought  out  the  heirs.'' 

Q.  Now,  let  me  understand  you,  Mr.  Morrison :  You  tell  me  that  you 
tared  into  an  agreement  with  your  mother  about  the  latter  part  of 
ag.  1865,  by  which  you  were  to  take  charge  of  the  farm  and  con- 
ict  it  as  your  own,  for  an  indefioite  period,  you  agreeing  to  support 
ar  mother  as  your  part  of  the  consideration. — A.  Well,  yes;  I  told 
r  I  would  support  her  or  do  just  as  1  did  when  I  was  a  minor— just 
B  best  I  could. 

CJ.  How  long  did  this  arrangement  continue? — A.  Well,  it  has  con- 
lued  up  to  the  present  time,  although  I  have  not  lived  on  the  farm  for 
out  five  years,  though  I  still  have  charge  of  the  farm  5  the  stock  now  on 
B  farm  belongs  to  my  wife,  every  hoof  of  it  and  I  am  at  the  house  every 
w  days.  My  mother  and  sister  Mary,  before  alluded  to,  still  reside  in 
B  old  homestead.  A  year  ago  last  spring  I  failed  in  business,  and 
iS  compelled  to  make  an  assignment.  My  own  and  the  interest  of 
B  other  heirs  in  the  farm  which  I  had  acquired  was  sold  publicly,  my 
ftfs  father  becoming  the  purchaser  for  her,  and  has  transferred  his 
le  to  her.  But  all  this  has  not  released  me  from  my  agreement  to 
pport  my  mother  for  the  rent  under  our  old  agreement.  Of  course,  I 
ij  not  have  been  able  to  support  her  as  well  during  my  financial 
mbles,  as  before,  but  I  have  done  am  still  doing  the  best  I  could. 

The  question  of  adequacy  or  inadequacy,  therefore,  is  not  involved. 
16  son  could  not  avoid  his  contract  on  the  ground  of  inadequacy  of 
Qsideration,  nor  could  the  mother  avoid  it  on  the  ground  that  the  con- 
leration  was  in  excess  of  her  needs  for  an  adequate  support. 
A.  contract  has  been  executed  according  to  its  terms,  and  the  contract 
lations  between  these  parties  deprives  the  suppott  so^vvctvx^^^Vs 
98on  of  tbe  character  of  a  contribution.    TViere  \s  wo  ^xVOi^xi^^Vv^^^ 
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case,  nor  does  appellant  allege  that  the  support  so  famished  was  inad 

equate  or  insufficient. 

The  4th  Proviso  in  Sec.  4,707  reads  as  follows: 

Provided,  further  that  the  pension  allowed  to  any  x>crson  on  ac- 
count ol  his  or  her  dependence,  as  hereinbefore  provided,  shall  not  be 
paid  for  any  period  during  which  it  shall  not  be  necessary  as  a  means  of 
adequate  subsistence. 

The  action  of  your  office,  therefore,  in  suspending  payment  of  pen- 
sion during  the  period  that  claimant  was  supported  by  her  son  in  par- 
suance  of  his  contract  was  correct,  and  your  action  is  accordingly  af- 
firmed. 


nucurbbncb  and  cause  of  death^widotps  claim. 

Julia  Hickey. 

Where  the  preponderance  of  evidence  points  to  snffocation  from  coal  gas  as  cante  of 
death,  there  being  no  record  of  heart  disease  nor  of  other  disability  which  would 
cause  death :  Heldy  soldier  did  not  die  by  reason  of  disability  or  disease  contracted 
in  service. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  8epU 

30, 1887. 

Herewith  are  returned  the  papers  in  the  case  of  Julia  Hickey,  as  widoir 
of  David  Hickey,  Private  Co.  K,  189  Ohio  Vols.,  No.  274,857. 

Soldier  enlisted  and  was  mustered  in  Feb.  3, 1865,  and  was  mustered 
out  with  the  company,  Sept.  28,  1865.  He  died  at  home,  not  having 
made  application  for  pension,  April  13, 1877,  from  suffocation  by  coal 
gas. 

Widow's  application,  filed  June  30,  1880,  alleging  <'  cause  ot  deatb, 
dropsy  of  the  heart,"  due  to  service.  Pending  consideration  of  the  case 
by  the  Pension  Office,  a  special  examination  was  ordered,  April  16, 18S4, 
to  determine  merits  of  the  case. 

As  a  result  of  this  special  examination,  the  Examiner  recommending 
that  '^  the  claim  be  rejected,  as  the  soldier's  death  was  in  no  way  due  to 
his  military  service,"  the  claim  was  rejected  April  8, 1885,  on  the  ground 
that  ^^  death  cause  is  not  accepted." 

From  this  action  claimant  appeals  by  her  attorney,  S.  F.  Marshall^ 
Washington,  D.  0.,  who  alleges  that  incurrence  of  "  rheumatism  at 
least "  is  established  by  testimony  of  comrades;  that  "  Dr.  Hallinan  tes- 
tifies to  rheumatism  and  palpitation  of  the  heart  at  discharge  or  soou 
after,  and  to  violent  attacks  of  the  same  to  the  date  of  his  death,"  and 
that  at  the  special  examination  this  physician  testifies  that,  in  his  opin- 
ion, soldier  died  of  heart  disease;  that  "  there  is  no  certified  copy  oi 
record  of  inquest  on  file,  and  the  Examiner^s  report  is  incompetent  tes- 
timony and  should  not  be  received  ;  that  a  witness  was  present  in  Dr. 
HaJJinan's  office  when  this  physlciaxi  tx>\d  soldier  he  had  heart  disease 
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at  he  mast  avoid  hanl  labor"  &c;  that  there  is  medical  and  lay 
y  on  file  to  show  continuance  of  rheumatism  and  heart  disease 
;  that  the  question  is  narrowed  down  to  the  question  whether 
lied  from  suffocation  by  coal  gas  as  shown  in  Coroner's  inquest 
disease. 

ley  ^^  protests  against  the  summary  and  unwarranted  manner 
>  to  too  great  an  extent  in  the  Pension  Office,  of  robbing  a  man 
aracter  for  truth  and  veracity  ♦  •  5  these  young  men  fresh 
lege  halls,  or  from  counting-rooms,  where  they  received  the 
of  merchants'  clerks,  often  decide  off-hand  questions  to  which 

profound  judges  in  the  land  would  give  careful  and  deliberate 
action  before  reaching  a  conclusion." 

aestions  are  directly  involved  in  this  appeal,  viz  :  incurrence 
atism  and  alleged  heart  disease  in  service  and  cause  of  death. 
Idler  served  seven  months  and  twenty-five  days,  and  the  report 
i^utant-General  shows  him  ''  not  absent  at  any  time,"  and  there 
3rd  of  incurrence  of  any  disability,  or  of  treatment  for  any  dis- 
njury  in  service,  nor  does  any  commissioned  officer  of  soldier's 
?gt.  testify  as  to  origin  or  existence  in  service  of  any  disability 
.  • 

ly  testimony  in  the  case  as  to  either  origin,  or  existence  of  dis- 
Q  service,  is  embraced  in  affidavits  or  depositions  before  Spec, 
rs  of  the  following  comrades : 

Wohl, reported  by  Adjutant-General  ^* present "  and  "  on  extra 
lounty  clerk,"  in  affidavit  filed  Jan.  29, 1884,  testifies  that  soldier 
md  "  at  enlistment  and  a  ^^  short  time  before  muster  out  he  was 
with  rheumatism."  Before  Special  Examiner  Dec.  1, 1884,  be 
at  he  did  not  recollect  soldier  before  enlistment ;  that  he  was 
'  sickly  before  muster  out" — thinks  it  was  "  malaria " ;  cannot 
definite  as  to  time  he  thought  soldier  was  ^'  sickly." 
bhis  affidavit  made  last  January  you  say  had  rheumatism;  what 
ion  have  you  now  that  he  had  rheumatism  f — A.  I  have  no  dis- 
sollection  now  of  that.  Witness  knew  nothing  about  soldier 
vice. 

More,  presence  or  absence  not  verified ;  before  Special  Exam- 
.  1, 1884,  states  that  he  knows  of  soldier  having  the  dropsy  in 
n  May  1865,  at  Claysville,  Ala.,  and  Gapt.  asked  deponent  to 
e  Dr.  one  Sunday  morning,  and  he  went  into  country  for  citizen 
saw  soldier  before  going— he  was  groaning  and  deponent  asked 
t  was  the  matter  and  he  said  he  did  not  know — saw  him  several 
ling  this  sickness,  he  was  in  hospital  (!)  came  home  together, 
out  as  usual,"  was  a  quiet  man  and  did  not  say  much. 
I  you  know  anything  about  his  having  rheumatism  or  heart 
—A.  I  don't  recollect  anything  about  that. 
CKDonnel,  reported  by  Adjutant-General  present,  in  affid«»^vt 
.  29^  1884,  teati&ea  that,  during  Bervice  tog^VJoi^T  \\i  \}afe  ^tbi'^  ^ 
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soldier  and  affiant  were  very  intimate;  knows  soldier  was  first  afflicted 
with  heart  trouble  and  rheumatism  at  Glajsville  Ala.,  saffering  more  or 
less  from  these  affections,  and  he  was  treated  by  a  ^ rebel'  doctor;  and 
soldier  was  afterwards  relieved  from  duty  because  of  these  disabilities. 

Before  Special  Examiner  Dec.  1, 1884,  states  he  first  knew  soldier  io 
army,  Spring  of  18G5,  at  Claysville,  Ala. ;  he  was  sick  and  pat  in  Hos- 
pital after  going  to  Huutsville,  Ala.,  but  deponent  did  not  see  mach.of 
him  after  that,  because  he  (deponent)  was  on  detached  duty. 

Q.  What  was  the  matter  with  him  in  hospital  f — A.  The  Dr.  at  Clays- 
ville said  it  was  dropsy. 

Q.  Was  he  sick  lougf — A.  I  can  not  say.  He  was  treated  by  a  dti 
zen  doctor. 

Q.  Were  you  discharged  together  ? — A.  Yes. 

Q.  How  was  he  then  1 — A.  Indeed  I  don't  know. 

Q.  Did  he  complain  of  rheumatism  or  of  heart  disease? — A.  Not  that 
I  remember  of. 

Anam  Dixon,  affidavit  filed  since  rejection,  Jan.  22, 1887  credibilit}' 
not  verified,  states  soldier  was  taken  sick  in  service  at  Claysville,  Ala., 
spring  of  1865,  and  was  treated  by  ^ rebel'  doctor,  and  affiant  believes 
soldier's  disease  was  rheumatism  and  heart  disease.  Deponent  i^as 
first  Sergeant.    Presence  or  absence  not  verified. 

The  testimony  of  this  single  witness,  who  gives  no  reason  for  Miet- 
ing  that  soldier  has  rheumatism  and  heart  disease,  describing  no  symp- 
toms, etc.,  is  all  the  evidence  there  is  in  the  case  as  to  the  alleged  ex- 
istence of  these  disabilities  in  service,  and  is  not  sufficient  to  convince 
the  Department  that  soldier  contracted  rheumatism  and  heart  disease 
or  either  in  service. 

As  to  condition  at  discharge  and  continuance,  and  cause  of  deatb, 
the  following  facts  appear: 

Claimant  testifies  at  the  coroner's  inquest  held  on  the  body  of  the 
Soldier,  April  14, 1877,  as  shown  by  the  deposition  before  a  Special  Ex- 
aminer made  by  the  then  Coroner,  who  was  the  custodian  of  the  records 
of  his  office,  and  who  exhibited  said  records  to  said  Examiner: 

"  1  am  the  wife  of  the  deceased  David  Hickey,  •  ♦  •  he  has  never 
been  sick."  In  her  statement  before  Special  Examiner  she  says,  when 
he  came  home  he  was  sick,  and  was  sick  at  home  over  a  month,  suffered 
with  his  limbs — sore  all  over,  heart  troubled  him,  had  spells  of  dizzi- 
ness; Dr.  Crook  (dead)  attended  him,  Claimant  thought  he  was  drop- 
sical, complained  of  rheumatism  and  heart  disease;  after  Dr.  Crook,  Di- 
Hallinan  treated  him — no  other  physician;  cannot  say  how  much  dis- 
abled—had  spells  when  he  could  hardly  breathe;  not  confined  to  bed 
after  first  few  weeks  sickness  on  returning  home." 

Q.  Did  Dr.  Hallinan  treat  him  during  his  last  sickness f — A.  He  was 
not  sick  long;  he  had  one  of  his  spells  with  his  heart,  and  the  doctor 
was  not  there  (:)  he  was  there  about  the  time  he  died. 
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Q.  Who  were  present  at  bis  last  sickness  and  at  bis  death  f — A.  I  do 
not  recollect  now. 

She  cannot  give  the  names  of  persons  for  whom  soldier  worked. 

Comrades  who  were  discharged  with  soldier,  and  came  home  with  him, 
as  has  been  seen,  knew  nothing  of  rheumatism  and  disease,  except  one 
^who  has  not  been  cross-examined  as  the  others  have  been,  and  who  on 
Bach  examination  did  not  sustain  their  previous  statements  as  to  these 
diseases. 

There  is  medical  evidence  by  a  single  physican,  Dr.  Hallinan,  who  is 
rated  by  a  Special  Examiner,  April  16, 1883,  more  than  a  year  before 
this  case  was  examined,  as  '^both  professionally  and  otherwise,  very, 
very  bad,''  and  by  the  examiner  who  examined  him  in  the  case  as  "bad,'' 
and  recommends  that  his  "testimony  be  no  more  accepted  in  Pension 
claims."  The  claimant  states,  in  affdvt.  filed  May  11,  1882,  that  bis 
physician  "declines  to  make  another  statement  without  receiving  large 
pay"  &c;  and  in  an  affidavit,  filed  Feb.  5, 1886,  states  that  said  physi- 
cian "  would  make  her  an  affidavit  but  will  not  do  so  until  she  pays  him 
an  enormous  sum  of  money  for  said  affiant,"  and  that,  "  if  she  was  able 
to  pay  said  Hallinan  his  price,  she  could  live  without  her  pension." 

This  physician  testifies  in  an  affidavit,  Dec.  26, 1886,  that  he  "treated 
soldier  in  1865  after  discharge,  for  inflammatory  rheumatism  contracted 
while  in  the  service,  and  from  the  time  of  his  discharge  till  the  time  of  bis 
death,  April  13, 1877 ;  soldier  was  subject  to  violent  attacks  of  rheu- 
matic palpitation  of  the  heart,  swelling  of  the  joints,  and  at  times  to 
great  difficulty  of  breathing ;  he  was  subject  to  the  above,  with  some- 
times dizziness  and  trembling  of  the  entire  body." 

Before  the  Coroner's  inquest,  he  testified :  "I  have  known  deceased 
(soldier)  20  years  and  have  been  his  family  physician.  He  was  not  sub- 
ject to  any  disease  that  would  cause  sudden  death." 

Before  Special  Examiner  Nov.  17, 1884.  states  that  he  saw  soldier  soon 
after  discharge;  on  examination  found  a  good  deal  of  cardiac  trouble; 
before  calling  on  him  had  been  sick  several  weeks  under  care  of  Dr. 
Crook,  deceased;  soldier  would  get  medicine  of  him,  and,  when  visiting 
other  members  of  his  family,  would  consult  him — probably  made  visits 
to  him  i)ersonally,  often  prescribed  for  him ;  had  rheumatic  affection  of 
heart — ^limbs  swollen,  joints  stiff,  palpitation  and  dizziness;  has  no  rec- 
ord of  treatment,  has  charges  against  him,  which  somewhat  indicate 
disease  treated;  when  "evemescing"  medicine  is  charged,  it  was  for 
liim. 

As  to  cause  of  death,  this  physician  gave  his  official  opinion  to  the 
Coroner's  inquest  which,  with  the  facts  in  the  case,  constituted  basis 
of  the  verdict  in  the  case.  This  Opinion  is  as  follows,  dated  April  14, 
1877: 

"According  to  your  request,  I  have  carefully  examined  the  body  of 
David  Hickey,  found  in  Cupola  of  M.  Cherry's  Grain  Drill  Factory,  in 
the  city  of  Dayton,  April  13,  1877 ;  from  the  ab^^iveei  ol  ^wj  xx^avYs.  ^^t 
8}£^n  of  external  injuriea  in  the  body  of  the  deceaseOl,  «i\ivV  itovsi  Wi^  wt- 
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cttinstances  attending  the  case,  I  conclude  that  David  Hickey's  death 
was  caused  by  inhaling  of  coak  gas  from  the  Gapola  of  the  above  Graiii 
Drill  Factory.'' 

Before  Special  Examiner  above  quoted,  he  states  as  follows : 

Q.  What  was  the  immediate  cause  of  the  Soldier's  death  f — A.  Car- 
diac Syncopea,  result  of  rheumatism;  he  had  frequent  attacks,  but  jast 
how  often  I  do  not  know. 

Q.  Have  you  any  doubt  as  to  the  army  origin  of  his  fatal  disease  ?— 
A.  I  have  not ;  I  can  say  this  conscientiously — no." 

There  is  no  satisfactory  lay  testimony  showing  that  soldier  suffered 
from  rheumatism  or  heart  disease;  on  the  contrary,  fellow  workmen 
and  employer  testify  to  soldier's  good  health. 

It  is  evident  from  the  report  of  the  Special  Examiner,  that  Claim- 
ant's physician  and  others  carefully  refrained  from  alluding  in  any  way 
to  the  circumstances  attending  soldier's  death,  all  showing  strange  ig- 
norance as  to  just  how  he  died  and  who  were  present.    The  first  intima- 
tion the  Examiner  obtains  of  the  cause  of  the  death,  as  appears  from 
his  report,  is  a  clue  given  by  witness*  Moore  on  Dec.  1;  and  when  the 
records  of  the  Coroner's  office  are  searched,  the  whole  truth  appears, 
confirming  the  testimony  of  witnesses  who  testified  after  Moore.   Finally 
the  claimant,  after  hearing  all  the  evidence  read,  says :  '^According  to 
the  testimony  I  must  admit  that  he  (soldier)  died  of  suffocation  and  heart 
disease,"  but  denies  that  at  the  time  she  understood  he  was  suffocated  at 
the  Drill  Works,  but  afterwards  says  she  did  understand  he  was  suffo- 
cated to  death  when  her  little  girl  brought  her  the  news,  when  his  body 
had  then  been  brought  to  the  house.    This  statement  is  signed  by  her, 
and  signature  is  witnessed  by  another  Special  Examiner  than  the  one 
before  whom  it  was  made. 

Since  rejection  of  claim,  the  claimant  complains  that  she  was  not 
duly  notified,  &c.,  of  time  and  place  of  proposed  examination,  bat  tlie 
notice  served  on  her  by  the  Special  Examiner,  the  receipt  of  which  is  ac- 
knowledged by  her  appearing  in  the  case,  is  sufficient  answer ;  and  in 
her  <^  final  statement,"  after  hearing  all  the  evidence  read,  she  declares 
herself  satisfied  with  the  manner  in  which  the  case  had  been  investi- 
gated. There  seems  to  be  no  ground  for  complaint  as  to  the  fairness 
with  which  the  special  examination  was  conducted. 

In  reply  to  the  criticism  made  by  the  attorney  as  to  the  employment 
by  the  Pension  Bureau  of  young  and  inexperienced  Special  Examiners, 
it  may  be  said  that,  on  inquiry,  the  Department  finds  that  the  Exam- 
iner in  this  particular  case  is  a  man  of  several  years  experience  in  the 
Pension  Office — a  man  of  recognized  honesty  and  ability  as  a  Siiecial 
Examiner,  and  over  50  years  of  age.  His  report  as  to  the  reputation  of 
the  witness  in  question  appears  to  have  been  fully  justified. 

From  all  the  evidenco  in  the  case,  the  conclusion  is  inevitable  that 
soldier's  death  was  not  due  to  his  military  service,  and  your  action  in 
Tejecting  the  claim  is  therefore  affirmed. 
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re-bating, ^increase  invalid  pension. 
Austin  Bbothebs. 

sre  claimant's  right  to  increase  of  pension  is  pnrely  a  medical  question,  it  is  prop- 
erly determined  by  Medical  Examinations;  and  the  report  of  such  examinations, 
made  by  Boards  of  Examining  SurgeonSi  cannot  be  over-tnrneil  by  the  affidavit 
of  claimant's  family  physician,  filed  in  the  case. 

mtani  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  September 

30, 1887. 

Sere  with  are  returned  the  papers  in  the  appealed  increase  pension 
im,  certificate  No.  G7,204,  of  Austin  Brothers,  late  a  sergeant  of  Go. 
,  32d  Ohio  Vols. 

[u  bis  original  declaration,  filed  August  30, 1865,  Mr.  Brothers  alleged 
£it,  about  July  22,  1864,  while  in  battle  before  Atlanta,  Ga.,  be  was 
nick  by  a  musket  ball,  said  ball  entering  the  inferior  maxillary, 
ictariug  it,  and  knocking  out  four  of  his  molar  teetb,  passing  under 
s  tongue  causing  partial  paralysis,  injuring  his  throat  in  its  course, 
d  passing  out  under  the  superior  maxillary  on  the  left  side. 
The  records  on  file  in  the  office  of  the  Adjutant  General,  U.  S.  Army, 
ow  that  Austin  Brothers,  a  private  of  Co.  A.,  32d  Ohio  Vols.,  was  en- 
lled  July  12, 1861,  was  severely  wounded  in  the  face,  July  22, 1864,  in 
Hon  at  Atlanta,  Ga.,  July  and  August,  1864,  absent  in  hospital  from 
fects  of  wounds  received  July 21, 1864 ;  March  and  April,  1865.  absent 
furlough  from  hospital ;  May  and  June,  1865,  absent,  sick.  He  was 
scharged  July  27, 1865,  to  date  July  20, 1865,  as  per  circular  dated 
lie  27, 1865,  at  Columbus,  Ohio. 

Mr.  Brothers  was  pensioned  June  28, 1866,  commencing  July  27, 1865, 
$8  per  month,  on  account  of  the  disability  caused  by  gunshot  wound 
face.  This  rate  was  increased  to  $10  per  month  from  September  4, 
77,  and  to  $12  from  November  3,  1877,  for  the  disability  caused  by 
Dsbot  wound  of  lower  jaw  and  throat,  at  which  rate  he  has  since 
en  paid. 

Applications  for  increase  of  pension  filed  May  22,  and  N"ovember  27, 
i56,  were  rejected  on  the  opinion  of  the  Medical  Referee  that  there 
cl  been  no  *'  increase  of  the  disability  resulting  from  gunshot  wound  of 
ver  jaw  and  throaf 
Prom  tbis  action  the  appeal  is  taken. 

BBIEF  OF  EVIDENCE. 

3r.  L.  M.  Wbiting  the  examining  surgeon  at  Canton,  Ohio,  in  a  cer- 
cate  dated  October  23, 1865,  says : 

'  The  applicant  was  wounded  on  tbe  22d  day  of  July  1864,  in  front 
f  Atlanta,  Ga.,  by  a  musket  ball  passing  in  on  the  right  side  of  the 
iferior  maxillary,  fracturing  that  bone  and  kuockiugowt  fexsx  \fc^\X^\ 
•om  thence  it  passed  on  under  or  through,  the  toi\gv\ft  ^\i^  QwX»  ^\»>iX5L^ 
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<<  left  angle  of  the  maxillar}'  superior,  fractariug  and  carrying'  awaj  i 
^^ portion  of  the  bone;  the  tongue  is  powerless  to  aid  iu  masticating 
*<  food,  and  the  jaw  is  too  weak  to  chew  it ;  there  is  partial  anchylosis 
"of  the  lower  jaw,  and  perfect  inability  to  elevate  the  tongue;  respi 
"  ration  is  also  materially  interfered  with  and  difficult  when  iu  active 
"  exercise,  owing  to  some  obscure  nerve  impairment.  The  disability 
"  arises  from  the  imperfect  means  of  alimentation,  the  impairmeot  of 
"  nutrition,  and  difficulty  of  respiration  on  exertion.  He  is  entirely  in- 
"  capacitated  for  obtaining  his  subsistence  by  manual  labor  from  the 
"  cause  above  stated.'* 

The  Board  of  Surgeons  at  Massillon,  Ohio,  in  a  certificate  dated  June 
16, 188G,  say  : 

"He  states  his  disability  is  increasing  from  pain,  great  difficulty  in 
swallowing  and  talking,  cannot  eat  any  solid  food,  cannot  masticat«  it, 
teeth  do  not  meet,  digestion  poor,  bowels  obstinately  constipated,  con- 
stant discharge  from  the  wound  of  matter,  worse  at  night,  heart  is  bad, 
palpitates ;  very  nervous. 

"  We  find  him  fairly  nourished,  muscles  firm  and  large,  skin  firm, 
moist, light;  eyes  congested ;  hair  gray;  cannot  protrude  tongue,  can 
not  move  it  at  all ;  clean  ;  no  fissures.  Gunshot  wound  lower  jaw  aud 
throat.  Ball  entered  the  body  of  inferior  maxillary  bone  at  middle  por 
tion  right  8ide,passiug  through  the  inferior  portion  of  tongue,  emerging 
anterior  to  angle  of  lower  jaw,  left  side,  and  about  one  inch  below  it 
In  its  passage  inward,  backward  and  slightly  downward,  the  ball  ia 
jured  the  muscles  of  the  tongue,  leading  to  paralysis  of  that  organ 
The  laryngeal  nerve  was  also  injured,  leading  to  partial  paralysis  of  tin 
muscles  of  deglutition.     The  motion  of  the  lower  jaw  is  also  injured  fron 

paralysis  of muscles.    Scars  are  tender  and  adherent.    Some  losso 

bone  right  jaw,  two  teeth  out  on  each  side.  Heart's  action  weak  auc 
irregular.  Applicant  is  very  nervous  and  debilitated,  due  no  doubt  U 
the  wound.  We  think  the  applicant  is  rated  high  enough,  but  not  to< 
high." 

The  same  board,  in  a  certificate  dated  December  22, 1886,  say : 

"  He  (Claimant)  states  that  his  trouble  is  getting  worse,  cannot  swal 
low  well,  only  soft  food,  tongue  paralysed,  often  chokes  when  eating 
cannot  lay  on  back  well,  breathing  bad  then,  has  a  constant  discharge 
from  throat.  We  find  him  fairly  nourished,  tongue  flabby,  red  and  dry 
Cannot  protrude  tongue.  Gun  shot  wound  of  lower  jaw,  ball  entere< 
at  the  lesser  portion  of  the  middle  of  the  ramus  of  right  jaw  bone,  teetJ 

gone  on  that  side,  ball  passed  through  the of  the  tongue,  canno 

open  jaw,  not  more  than  an  inch,  owing  to  the  rigidity  of  muscles.  N< 
doubt  that  the  jaw  bone  was  then  fractured.  Very  poor  motion  of  ja^ 
cannot  talk  above  a  whisper;  his  articulation  is  imperfect;  scar  of  exi' 
and  entrance  small,  nan  adherent^  not  tender^  his  general  health  is  no' 
affected,  nutrition  good.    Rate  12-13  3d  grade." 

Dr.  W.  E.  Spratt  testified,  January,  1886,  that  "  the  claimant  wa« 
wounded  by  a  ball  or  other  missle  entering  his  right  inferior  maxillarj 
at  a  point  above  midway  between  the  angle  and  chin,  taking  an  oblique 
direction  passing  out  at  angle  of  left  inferior  maxillary.  In  its  conrst 
the  tongue  was  wounded,  disabling  this  member  very  much,  said  injorj 
causing  the  function  of  deglutition  to  be  very  difficult.  It  left  a  sup 
porating  sore  somewhere  about  tk^  ba&e  o€  ton^ue^  from  which  pum 
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lent  matter  is  contiuaally  discharged.    The  tongue  at  present  is  of  very 
little  nse  to  him ;  he  cannot  protrude  the  tongue,  can't  use  it  much  in 
mastication  of  food,  it  doesn't  assist  in  deglutition,  it  is  bound  and  held 
l>y  the  adhesions  from  the  healing  of  the  wound  ;  the  act  of  deglutition 
18  very  imperfect,  requiring  great  caation  in  eating  and  drinking,  as  he 
^ill  strangle  and  choke  very  often  notwit^hstanding  his  watchfullness; 
sometimes  articles  of  food  will  remain  in  his  throat  for  12  or  18  hours 
ere  he  can  dislodge  them ;  difficult  respiration  is  frequently  exi>erieuced 
and  renders  his  situation  and  safety  imminent;  he  also  has  a  form  of 
lieart  trouble  caused  by  this  difficulty  and  embarrassed  respiration ;  he 
is  almost  (to  do  himself  justice)  totally  unfitted  for  manual  labor ;  his 
case  is  precarious  all  the  times,  as  he  is  liable  to  strangulation  at  any 
time  he  attempts  to  drink,  or  to  choke  while  eating ;  his  case  is  contin- 
ually growing  worse ;  have  been  his  family  physician  for  at  least  12 
years. 

OPINION. 

An  examination  of  the  papers  filed  in  this  claim  shows  that,  since  ap- 
pellant's pension  was  increased  to  $12.  a  month,  he  has  filed  repeated 
claims  for  increase,  and  in  each  instance  he  was  carefully  examined  by 
a  competent  and  unprejudiced  Board  of  Surgeons,  who  reported  in  their 
certificates  of  examination  that  his  alleged  wound  of  iower  jaw,  and  re- 
sults, entitled  him  to  only  $12.  a  month.  It  also  appears  that,  on  April 
23il,  1885,  Dr.  T.  B.  Hood  (then  Medical  Referee)  carefully  reviewed  the 
certificates  of  Examining  Surgeons,  filed  in  this  case  up  to  that  date,  and 
decided  that  appellant's  wound  of  jaw  did  not  entitle  him  to  an  incresise. 
Aud,  since  that  time,  the  present  Medical  Eeferee  has  twice  examined 
all  the  medical  testimony,  as  well  as  Examining  Surgeons'  and  Boards 
of  Sargeons'  certificates  filed  in  the  claim,  and  from  a  medical  stand- 
point he  has  decided  against  this  soldier's  right  to  increase.  The  dates 
of  Dr.  Campbell's  examinations  occurred  July  23, 1886,  and  January  28, 
1887,  respectively. 

^^  Eatings  are  made  by  the  Pension  Office  upon  the  medical  evidence 
iu  each  case,  inasmuch  as  such  evidence  shows  the  nature  and  degree 
of  pensionable  disability.  Where  no  increase  of  disability  is  shown, 
there  can  be  no  increase."  (Claim  of  John  Allee,  Certificate  No.  208,- 
102,  Decisions  Itelating  to  Pensions  Vol.  I  page  241.) 

"  Where  ratings  have  been  made  in  conformity  with  the  medical  rec- 
ommendations from  time  to  time,  and  they  are  pronounced  just  and  suf- 
ficient by  the  Medical  Referee,  Held  not  entitled  to  re-rating.-'  (Claim 
of  William  L.  D.  O'Grady,  Certificate  No.  211,682,  Decisions  Relating 
to  Pensions  Vol.  [,  page  222.) 

As  appellant's  right  to  increase  is  purely  a  medical  question  to  be 
properly  determined  by  medical  examinations,  and  as  such  examinations 
have  been  duly  made,  and  show  that  his  alleged  wound  of  lower  jaw  is 
now  property  rated,  the  affidavits  of  his  family  physician,  filed  in  the 
case,  cannot  be  accepted  as  sufficient  to  defeat  the  certificates  of  Boards 
of  Examining  Surgeons.  The  action  of  your  O^ce  AeQX\\v\\i%\»\\va\^'aafe 
appellant's  pension  was  proper  and  is  affirmed. 
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ORIGIN  OF  DISABILITY— COTEMPORANEOUS  RECORD. 

INVALID  PENSION— ALONZO  F.  WESCOTT. 

CotemporaneoQB  statements  contained  in  the  certificate  of  disaliility  apon  wbich  the 
soldier  was  discharged  from  the  service  are  held  to  be  not  only  sufficient  to  orer- 
come  the  presumption  of  prior  soundness,  but  as  fully  establishing  the  facts  therein 
stated  until  over-thrown  by  unquestionable  evidence. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  September 

30, 1887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 
AloDzo  P.  Wescott,  late  of  Co.  G.  2nd  Mich.  Vols. 

HISTORY. 

The  records  of  the  War  Department  show  that  the  soldier  enlisted 
May  25, 1861,  and  was  discharged,  Ang.  13, 1861. 

In  his  original  declaration,  filed  Sept.  3, 1883,  he  alleges  that,  while 
in  line  of  his  duty  at  or  near  Camp  Scott,  near  Washington,  D.C.,Jaa6 
28,  1861,  he  received  a  sun  stroke  followed  by  disease  of  heart,  kidney 
complaint,  and  rheumatism,  and  that  he  was  treated  for  the  same  by 
the  regimental  surgeon. 

The  Adjutant  General  U.  S.  A.  reports  the  soldier  present  up  to  date 
of  discbarge,  and  that  he  was  discharged  on  a  certificate  of  disability 
signed  by  the  Lieutenant  and  the  Surgeon  of  his  regiment.  His  Lieu- 
tenant  certifies  that  he  has  been  unfit  for  duty  for  30  days.  His  surgeon 
states  that  he  suffers  from  '<  fistula  in  Ano",  which  has  existed  for 
some  six  months  and  prior  to  enlistment,  and  been  aggravated  by  bis 
service. 

Claimant  re-enlisted,  Dec.  30, 1861,  in  Co.  F.,  1st  Mich.  Lt  Art'y.,  and 
was  discharged  Nov.  18, 1862,  upon  a  certificate  of  disability  in  which 
the  surgeon  •testifies  that  the  soldier  had  constitutional  syphilis  five 
months  ago;  had  venerial  abscess  of  the  right  inguinal  glands;  throat 
affected,  and  closing  of  the  abscess  was  soon  followed  by  fistula  in  Ano. 
Has  had  Hsenoptisis. 

Claimant  has  been  given  two  medical  examinations,  the  last  examina- 
tion being  May  26, 1886,  by  the  Board  at  Kalamazoo,  who  rate  him 
total  for  sun  stroke  and  results;  f  for  deafness;  and  find  no  symptoms 
of  syphilis. 

After  a  special  examination,  your  Bureau,  under  date  of  Dec.  4, 1886, 
rejected  the  claim  on  the  ground  that  the  evidence  failed  to  connect  tbe 
origin  of  the  alleged  disability  with  the  service,  or  to  show  the  iucor* 
rence  of  a  sun  stroke  therein.  The  claimant  on  March  25, 1887,  files  bis 
appeal  from  this  decision. 

OPINION. 

It  appears  that  appellant  was  discharged  from  his  first  service  upon  a 
certiOcate  of  disability  signed  by  Vl\^  comm^Ti<i\si^  Q^<i.^t^lAQatenant 
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tf  orton,  and  by  the  surgeoQ  of  his  regiment.  Said  certificate  describes 
the  disability  for  which  discharged  as  ''  Fistala  ia  Aug",  and  states  that 
it  existed  prior  to  enlistment.  A  few  months  afterwards,  he  again  en- 
lists, and,  within  a  year,  is  again  discharged  upon  a  second  certificate  of 
disability  for  the  same  cause,  which,  in  this  certificate,  is  attributed,  by 
the  surgeon  who  gave  it,  to  constitutional  syphilis. 

The  disability  of  snn  stroke  and  results,  for  which  he  claims  pension, 
is  alleged  to  have  been  incurred  in  his  first  service ;  and  the  Boards  of 
Surgeons,  by  whom  he  has  been  examined,  rate  him  total  for  said  dis- 
ability,  but  find  no  symptons  of  syphilis. 

The  proof  of  the  incurrence  of  sun  stroke,  as  alleged,  depends  entirely 
Qpon  the  testimony  of  the  appellant  and  two  comrades.  The  latter 
Bwear  to  the  facts  of  the  incurrence  as  alleged  by  appellant,  and,  also,  to 
the  nature  and  character  of  the  resulting  disabilities,  with  all  the  posi- 
tiveness  and  confidence  of  physicians  and  medical  experts.  One  other 
comrade  testifies  to  the  fact  of  appellant  being  overcome  with  heat  on 
parade,  but  speaks  of  it  as  a  very  trifling  matter  that  did  not  disable 
appellant  for  more  than  a  day  or  two. 

If  the  incurrence  of  the  alleged  sun  stroke  took  place,  as  stated  by 
the  claimant  and  these  witnesses,  on  dress  parade  in  the  presence  of 
the  whole  company,  and  after  appellant  had  requested  permission  from 
his  company  commander,  Lieut.  Morton,  to  fall  out  of  ranks  on  account 
of  being  sick,  and  been  refused,  it  is  most  extraordinary,  and  not  rea- 
sonable, that  Lieut.  Morton  and  a  large  number  of  appellant's  comrades 
shoald  have  no  recollection  whatever  of  any  such  occurrence  in  con- 
nection with  appellant.  They  swear,  however,  unequivocally  and  em- 
phatically before  the  special  examiner  that  such  is  the  fact. 

The  Department  has  held  in  numerous  decisions,  that  the  cotem- 
poraneous  statements  contained  in  the  certificate  of  disability  upon 
which  the  soldier  was  discharged  from  the  service,  should  be  held,  not 
only  as  sufficient  to  overcome  the  presumption  of  prior  soundness,  but 
as  fully  establishing  the  facts  therein  stated,  until  overthrown  by  evi- 
dence of  the  most  positive  and  unquestionable  character.  (See  cases 
of  Williamson,  Isaac  Vol.  1,  P.  D.  p.  7  ;  Smith,  Jeremiah,  Idem  p.  37 ; 
Benedict,  John  W.,  Idem  p.  33;  Mitchell,  David  K.,  Idem  p.  62;  Betz, 
Charlotte,  Idem  p.  124;  Boyle  James,  Idem  p.  149.)  In  accordance 
^ith  the  principle  of  these  decisions  it  may  be  held  in  this  case,  awfully 
eHtablished,  that  the  disability  for  which  appellant  was  discharged  from 
Ills  two  services  was  that  mentioned  in  the  aforesaid  certificates,  and, 
farther,  that  they  contained  a  description  of  all  the  disabilities  with 
^Mch  ho  was  suffering  at  the  time. 

The  appellant  swears  most  positively  before  the  special  examiner 
that  he  did  not  suffer  with  ''  Fistula  in  Ano  "  in  the  service,  and  was 
not  treated  for  it,  and  that  he  was  discharged  for  the  disability  alleged 
^y  him  as  the  basis  of  this  claim.  This  testimony  is  clearly  inadequate 
to  over-tbroTF  the  record  of  the  two  certificates  o?  (Vva^>a\\\\>^  ^^N^\si^\jL- 
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tioned,  and  tends  rather  to  weaken  and  discredit  the  other  statemeotB 
of  appellant. 

From  a  carefal  consideration  of  all  the  facts  of  this  case  as  presented 
by  the  testimony  on  file,  and  in  the  absence  of  any  record,  or  medical 
testimony  showing  treatment  in  the  service  or  since  discharge,  the 
Department  conclndes  that  yonr  action  of  rejection  herein,  npon  the 
grounds  stated,  was  proper,  and  it  is  affirmed.    The  appeal  is  dismissed. 


fixfkg  rates— poweb  of  the  commissioner. 
Invalid  Pension— Daniel  Lauback. 

Where  the  law  fails  to  name  certain  disabilities  and  affix  their  ratings  in  express 
terms,  the  Commissioner  of  Pensions  has  the  power,  which  it  is  his  duty  to  exer- 
cise under  the  general  pension  laws,  to  designate  such  disabiliMes  by  name  and 
affix  the  corresponding  rates,  which  he  has  the  power,  also,  to  coanter-mand,  sdd 
to,  or  to  abridge. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  October 

3, 1887. 

The  papers  in  the  above  cited  claim  are  retarned  herewith. 

Enlisted  Oct.  22, 1862,  and  discharged  Jaly  27, 1863. 

In  original  declaration,  filed  Nov.  18, 1874,  the  claimant  alleges  that 
while  on  picket  near  Baltimore  Gross  Boads,  Ya.,  July  2, 1863,  he  was 
lying  down,  when  suddenly  there  was  firing  along  the  line;  that  be 
sprang  up  quickly,  grasping  the  muzzle  of  his  gun,  dragging  it  along 
the  ground,  and,  as  he  supposes,  the  hammer  caught  in  something,  caas- 
ing  it  to  discharge,  cutting  off  the  index  and  the  middle  finger  of  the 
right  hand. 

Pensioned  at  $4.  per  month  from  July  28, 1863,  for  loss  of  i>art  of 
right  index  and  middle  fingers. 

Claimant  filed  a  claim  for  increase,  Sept.  6,  1878,  which  was  rejected 
Oct.  2Sj  1878,  on  the  ground  of  no  increased  disability  from  cause 
alleged. 

On  Dec.  6, 1884,  claimant  filed  another  application  for  increase :  He 
was  examined  February  18, 1885,  by  a  Board  of  Surgeons  at  Will- 
iamsport,  Penn.,  who  rate  him  3-8  for  loss  of  index  finger,  and  i  for  loss 
of  middle  finger,  and  upon  the  report  of  said  examination  his  pension 
was  increased  to  $8.  per  month  from  February  18, 1885,  the  date  of  his 
latest  examination. 

Appealed  January  10, 1887,  on  the  ground  that  his  increase  wbicli 
was  granted  April  2,  1885,  to  commence  Feb.  18,  1885,  date  of  the  ex- 
amination, should  have  commenced  at  date  of  filiug  his  application  for 
increase. 

OPINION. 

This  case  involves  the  proper  constructiou  of  Section  4698J  Revised 
Statutes,    Its  language  is  as  foWowa*.  ^^lSk^cfc\>\*  m  ^^^<^  q»1  '^wmauen^ 
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tpecific  disabilitiesj  no  increase  of  pension  shall  be  allowed  to  commence 
prior  to  the  date  of  the  examining  surgeon's  certificate,  establishing  the 
same,  made  under  the  pending  claim  for  increase"  etc.    The  question 
naturally  at  once  arises :  what  is  a  ^^ permanent  specific  disability  ^^  with- 
in the  meaning  and  intent  of  this  statute  ?    A  definite  and  comprehen- 
sive answer  is  found  in  the  opinion  of  the  Attorney  General  of  the 
United  States,  Hon.  Charles  Devens,  of  date  May  17, 1879,  in  the  case 
of  Henry  Hutchinson,  (vide  Opinions  Attorneys  General,  Vol.  XVI.  p. 
330^-335.).    Therein  it  is  held  that  <^  The  terms  <  specific  disabilities,' " 
as  used  in  that  section  (4698^  B.  S.)  '^  signify  those  disabilities  which  are 
specified  in  the  pension  laws,  such  as  the  loss  of  a  hand,  foot  or  eye. 
EDjuries  requiring  medical  examination  to  ascertain  land  declare  their 
nature  and  extent,  and  as  to  the  effect  of  which  there  is  room  for  dif- 
ference of  opinion,  are  not  comprehended  thereby."    The  laws  above 
referred  to  by  the  Attorney  General  as  the  "pension  laws"  are  those  en- 
actments that  definitely  describe  a  certain  disability  and  affix  a  certain 
sum  of  money  per  month  which  the  claimant  is  entitled  to  receive  for 
that  particular  disability,  provided,  of  course,  the  circumstances  of  in- 
currence are  proved  to  have  been  such  as  to  entitle  him  to  take  under 
the  law.    For  example,  Section  4697  enumerates  among  others  the  follow- 
ing definite  and  specific  disabilities,  patent  to  anyone,  and  for  which 
equally  definite  and  specific  ratings  are  named  viz.: 
Lo8S  of  both  feet ; 
Loss  of  both  hands ; 
Loss  of  both  eyes ; 
Loss  of  one  hand  and  one  foot ; 
Loss  of  one  hand  or  one  foot ;  etc. 

These  are  "permanent  specific  disabilities"  within  the  meaning  of 
Sect.  4698^  E.  S.  Other  statutes  contain  similar  enumerations,  but 
these,  and  these  only,  are  <' specific  disabilities." 

Nowhere  in  any  statute  can  there  be  found  described  as  a  '^  perma- 
nent specific  disability"  the  disability  for  which  appellant  claims  in- 
crease of  pension,  viz :  partial  loss  of  right  index  and  middle  fingers. 

An  examination  of  the  appeal  shows  that  the  claimant  has  fallen  into 
the  error  of  confounding  the  "specific  ratings^  of  the  Commissioner  of 
Pensions  with  the  "specific  disabilities^  enumerated  in  the  statutes 
wherein  the  ratings  also  are  fixed  by  law.  The  appellant  quotes  a  let- 
ter  to  himself  from  the  Commissioner  dated  July  6,  1886,  in  which  that 
officer  says  that  "the  entire  loss  of  any  one  finger  is  a  disability  for 
which  no  specific  ^^  rating  was  fixed  until  the  decision  (by  the  Commis- 
sioner of  Pensions)  of  April  3, 1884  j  but  this  decision  fixes  no  rate  for 
partial  loss  of  finger."  This  decision  did  not  make  "  the  entire  loss"  of 
any  finger  a  -'permanent  specific  disability";  it  merely  gives  such  a 
disability  a  specific  rating.  The  claimant  in  hia  ap\)^3A.  e«vi\.^\A^  X^aaX* 
tbJa  a  not  a  question  as  to  when  his  increase  s\iOuV0L  comTaexv^^,  xw^^^t: 
Sect  469Si  B.  8.    Bat,  when  it  is  shown,  aa  it  no^  is,  tti^^  ^^^X^*  ^^^'^H 
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has  uo  possible  relation  to  bis  case,  tben,  it  follows  tbat  there  is  no  ques- 
tion to  be  considered,  and  the  claim  falls  to  the  ground. 

Although  it  has  no  special  bearing  on  the  case  in  hand,  for  the  in- 
formation of  the  ap}>ellant,  who  is  at  sea  in  this  matter,  the  DepartmeDt 
will  go  farther  and  answer  several  queries  he  has  made.  / 

The  appellant  asks  whether  the  Revised  Statutes  of  the  United  / 
States  are  '<  paramount  to  the  practice  of  the  Pension  Office,'^  and,  also, 
whether,  ^'  If  a  decision  can  fix  the  rating  for  the  loss  of  an  entire  finger^  ^ 
can  there  not  be  a  decision  made  fixing  the  rate  of  pension  for  partial 
loss  of  same  ?"  The  claimant  is  now  talking  of  ratings,  not  of  disabili- 
ties. 

It  must  be  evident  that  the  connection  between  the  Revised  Statutes 
and  the  Pension  Office  practice  can  only  be  one  thing ;  the  latter  mast 
conform  to,  and  be  in  harmony  with  the  fornier,  for  the  practice  of  all 
the  Departments  and  Bureaux  of  the  General  Government  is  derived 
from  Statutory  law,  detailized  by  the  Departmental  and  Bureau  Chiefs, 
who  are  charged  by  law  with  the  administration  of  it.  It  follows, 
therefore  that,  when  the  law  itself  does  not  name  certain  disabilities 
and  affix  their  ratings  in  express  terms,  the  Commissioner  of  Pensions 
has  the  power,  which  it  is  his  duty  to  exercise,  under  the  general  pen- 
sion laws,  to  designate  such  disabilities  by  name  and  affix  the  corre- 
sponding rates,  which  he  has  the  power,  also,  to  countermand,  add  to, 
or  abridge.  In  pursuance  of  this  duty,  the  Commissioner  of  Pensions 
issued  on  October  7, 1885,  his  Ruling  No.  136  which  is  entitled  "Table 
of  rates  fixed  by  the  Commissioner  of  Pensions  for  cerlain  disahilities 
not  specified  by  law,^  (New  Digest,  p.  307, 1885.)  In  this  table  there 
are  no  less  than  seventeen  different  classifications  or  disabilities,  involv- 
ing entire  loss  of  thumb  and  fingers;  but  in  no  case  is  a  rating  fixed  for 
partial  loss  of  thumb  and  fingers  or  for  other  portions  of  a  hand  or  hands. 
The  Commissioner  of  Pensions  had  the  undoubted  right  to  make  this 
discrimination.  The  appellant  asks,  as  already  quoted,  if  a  decision 
could  not  have  been  made  "  fixing  a  rate  for  partial  loss  of  a  fiuger.'^ 
The  Department  can  only  answer  that,  undoubtedly,  the  Commissioner 
had  that  power,  but  he  did  not  see  fit  to  exercise  it.  Instead,  he  did  ex- 
ercise the  discretionary  power  given  him  by  the  law,  and  did  not  ''fix 
a  rate  for  partial  loss  of  a  finger,''  for  the  very  good  reason  that  the  en-  I 
tire  loss  of  a  finger  would  not  require  a  medical  examination  to  deter-  | 
mine  the  rating,  whereas  the  partial  loss  of  a  finger  involves  a  disability 
the  degree  of  which  can  only  be  determined  by  such  an  examination, 
and,  of  course,  would  be  variable  in  different  ca^es. 

In  this  case,  while  the  disability  is  undoubtedly  permanent,  it  is  not 
specific  within  the  meaning  of  Sect.  4698^  E.  S.,  because  it  is  not  in- 
cluded in  the  specified  disabilities  named,  with  their  respective  ratings, 
in  the  statutes.  Hence  the  increased  rate  cannot  lawfully  be  made  to 
commence  prior  to  the  date  of  medical  examination,  as  claimed  in  tbe 
appeal,  as  it  would  otherwise  be  in  \\oV^t\o\i  ol  ^^^^.  4^98^  R  S. 
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As  the  law,  the  ralings  and  the.  practice  of  year  office  now  exist,  the 
action  of  i  ejection  is  in  accordance  therewith,  and  is  affirmed.  The 
appeal  is  dismissed. 

origin  of  disability—second  enlistment, 
Inyalid  Pension— John  C.  Bbown. 

ClMinant's  second  enlistmeDt  raiaee  the  presamption  that,  if  any  diMbility  had  been 
eonitraoted  in  ihefir$t  seryioe,  claimant  had  recoyered  from  it  when  he  presented 
himself  for  enlistment  a  second  time.  This  presumption  will  stand  until  clearly 
disproved. 

Assistant  Secretary  HavckiuB  to  the  Commissioner  ofPensionSy  October  5th^ 

1887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 

John  G.  Brown,  late  of  Co.  0.,  7 1st  N.  Y.  Vols.,  and  14th  Eans.  Cav., 

Certificate  No.  540,3GI. 

history. 

It  appears  that  this  soldier  first  enlisted  Jane  20, 1861,  and  served 
until  Nov.  19, 1861.  His  next  entry  into  the  service  was  Aug.  1, 1863, 
and  he  served  antil  Aug.  5, 1864,  when  discharged. 

In  his  original  application,  filed  May  20, 1885,  he  alleges  that,  in  Aug. 
or  Sept.,  1861,  near  Camp  Selkirk,  Md.,  he  contracted  ^'  break-bone  fever 
and  resulting  rheumatism,"  that, ''  at  Ozark,  Arkansas,  while  in  com- 
mand of  Post  in  the  summer  of  1864,  he  contracted  malarial  poisoning, 
disease  of  liver  and  kidney,  and  neuralgia,  vertigo,  and  double  and  im- 
paired vision". 

From  the  Adjutant  General's  report,  it  would  appear  that,  from  sol* 
dier's  muster  in  as  Captain  Co.  C,  71st  N.  Y.  Vols.,  June  20, 1861,  to 
Oct.  31, 1861,  he  was  present;  there  are  no  further  company  or  regi- 
mental reports  on  file  prior  to  Dec,  1861.    He  tendered  his  resignation 
on  account  of  private  affairs  and  was  discharged  Nov.  19, 1861.    He  was 
mustered  in  as  1st  Lieut.,  Co.  C,  14th  Kans.  Cav.  in  Aug.  1, 1863;  in 
Sept.  and  Oct.,  he  was  reported  <'  absent  without  remark".    Mustered 
in  as  Major  Nov.  20, 1863,  and  ns  Lieutenant  Colonel,  March  5, 1864,  and 
is  reported  present  to  June  30,  1864.    He  was  admitted  to  Begt.  Hos- 
pital, June  29, 1864,  with  "  cholera  morbus  and  furuncule."    "  Consoli- 
dated Morning  Beports  show  him  present,  sick,  Sept.  28-30,  Oct.  17- 
19^20,  Dec.  4, 1863,  and  Juno  30,  and  July  15, 1864,  on  which  date  he 
is  reported  absent  sick  in  Ft.  Smith,  and  is  so  reported  to  Aug.  30, 1864". 
The  following  is  a  copy  of  the  surgeon's  certificate  and  endorsement, 
tipon  which  he  was  discharged,  Aug.  5, 1864,  upon  tender  of  resigna- 
tion: 

Hd.  Qrs.  14th  Kans.  Cav.  Vols 
Nr.Ft.  Smith  J  Ark.  July  12, 1864. 

This  is  to  certify  that  Lt.  Col.  J.  G.  Brown,  the  Commanding  Officer 
^  this  regiment,  has  for  some  time  been  affecteiV  \^\V\\  ^v\V»  ^cw\>5i^«^'^- 
^itis;  he  has  been  under  treatment  at  my  hand^  duim%X\i^  \.\\si^\  \i^\& 
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of  a  marked  bilious  temperament,  aud  liis  residence  lias  heretofore  been 
in  the  North  3  as  his  disease  presents  more  serious  symptoms  with  the 
increasing  hot  weather,  totally  incapacitating  for  his  arduous  duties;  I 
strongly  recommended  his  removal  to  more  temperate  climate  as  the 
only  sure  me^ns  of  restoring  him  to  health. 

A.  W.  Chenoweth, 
Surgt.  l^th  Kans,  Cat, 

Office  of  the  Medical  Examing  Boabd: 

Lieut.  Col.  J.  G.  Brown,  of  14  llegt.  Kansas  VolCav.,  having  applied 
for  a  c<'rt  ideate  on  which  to  ground  an  appljeation  for  acceptance  of  res- 
ignation, we  do  certify  that  we  have  carefully  examined  this  officer  and 
find  that  he  is  sufl'ering  from  Dyspepsia  &  General  Debility,  and  tbat, 
in  consequence  thereof,  he  is,  in  our  opinion,  unfit  to])erforni  the  duties 
of  an  officer  in  the  army. 

John  S.  Kedfield, 
Surgeon  1  Kam  Cav,j  President  of  MeWl  Examining  Board, 

Ft.  Smith,  Arkansas,  July  23, 18C4. 

["Endoreemeut."] 

Office  Surgeon  in  Chief  District  of  Ft.  Smith,  July  25, 18G4.  Respect- 
fully  forwarded  approved.  Lt.  Col.  Brown  also  suffers  so  much  from 
Vertigo  as  to  seriously  impair  his  tltness  for  duty. 

Sanford  B.  Hunt, 

Surg'n  V.  8.  A  in  Chief. 

The  Surgeon  General  U.  S.  A.  can  throw  no  additional  light  upon  the 
subject  as  to  treatment  soldier  may  have  received,  or  nature  of  his  ail- 
ments in  the  service. 

His  claim  was  rejected  by  your  Bureau,  Sept.  17, 1886,  on  the  ground 
that  there  was  no  record  of  break-bone  fever  and  resulting  rheumatism, 
and  claimant's  inability  to  furnish  any  testimony  showing  origin  or  ex- 
istence in  the  service,  at  discharge,  or  prior  to  1873.  The  claim  forma- 
lariat  poisoning,  neuralgia,  vertigo  and  trouble  with  eyes  was  rejected 
at  the  same  time  '^on  the  ground  of  inability  to  furnish  any  evidence 
showing  the  existence  of  said  disease  from  the  date  of  discharge  to  1873, 
or  that  his  present  disability,  locomotor  ataxia^  is  due  to  any  disease  con- 
tracted in  the  service". 

From  this  decision,  the  clainuiut  files  an  appeal,  Feb.  24,  1887,  con- 
tending that  an  injustice  has  been  done  him  in  rejecting  his  claim,  and 
requesting  that  his  claim  be  ordered  for  special  examination,  shouldthe 
evidence  now  on  file  be  deemed  insufficient  to  establish  his  title  to  pen- 
sion. 

OPINION. 

The  appellant  appears  to  have  served  first  as  Captain  in  the  71st  Beg- 

iment,  N.  Y.,  Vols.,  until  Nov.  19, 18G1,  when  he  resigned  on  account  of 

private  affairs.    He  next  enlisted  as  1st  Lieut.,  14th  Kans.,  Cav.,  Aug. 

1, 186),  and  resigned  on  account  of  ill  health,  Aug.  5, 1864,  having  risen 

in  bis  second  service  to  the  rank,  oi  lit..  doVou^  ol  \i\^  x<6^vcafe\i.\.. 
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e  alleges  two  distiDct  disabilities  upou  wkicli  he  bases  his  claim  for 
sion.  First: — Break-boue  fever,  resulting  in  rheumatism,  contracted 
lis  first  service,  August  or  September,  1861.  Second: — Malarial 
oning  resulting  in  disease  of  liver  and  kidneys,  neuralgia,  vertigo, 
double  and  impaired  vision. 

he  records  of  the  War  Department  furnish  no  evidence  what-ever  of 
existence  in  the  service  of  the  first  disability  alleged.  Appellant 
(ported  present  for  duty  up  to  the  time  he  is  shown  to  have  resigned 
commission  "  on  account  of  private  affairs".  No  testimony  is  pre- 
:ed,  other  than  the  statements  of  the  appellant,  which  can  be  accepted 
ufficieiit  to  establish  the  incurrence  of  the  alleged  disability  in  the 
'ice  and  line  of  duty,  in  the  absence  of  any  corroborating  record, 
he  presumption  of  law  is,  that,  when  appellant  reenlisted,  he  was  a 
nd  man.  The  weight  to  be  given  to  this  presumption,  in  considering 
ms  for  pension  based  upon  disabilities  alleged  to  have  been  incurred 
lie  first  service  of  the  soldier,  has  been  clearly  laid  down  by  the  Dt- 
DiiiCnt  in  a  case  recently  decided,  in  which  it  is  well  said : 

When  a  man  offers  himself  to  the  Government  for  enlistment,  ho 
s,  in  effect,  ^  I  am  a  sound  man  and  able  to  perform  the  duties  of  a 
ier.'  If  he  conceals  any  disability,  he  perpetrates  a  fraud  upon  the 
ernment,  and  public  policy  requires  that  he  shall  be  estopped  from 
ying  the  truthfulness  of  statements  he  may  h<ave  made  when  he 
red  himself  for  enlistment.  The  second  enlistment  raises  the  pre- 
iption,  that,  if  any  disability  had  been  contracted  in  the  first  service, 
ajipellant  had  recovered  from  it  when  he  presented  himself  for  en- 
neiit  a  second  time.  This  presumption  will  stand  until  clearly  dis- 
t'ed."  (See  case  of  Jno.  T.  Taylor,  No.  495,343,  decided  by  the  l)e- 
tment,  Sept.  23, 1887  in  press.) 

here  is  no  evidence  on  file  sufficient  to  rebut  this  presumption  in 
I  claim. 

t  seems  clear  from  the  record  of  the  surgeon's  certificate,  and  from 
endorsements  of  the  several  medical  officers  thereon,  that  the  appel- 
b  was  discharged  from  his  second  service  by  reason  of  his  incapacity 
)erform  military  duty  on  account  of  the  disabilities  therein  euumer- 
1.  There  is  nothing  in  the  certificate,  however,  or  in  the  endorse- 
its  upon  the  same,  to  indicate  tliat  said  disabilities  were  of  a  perma- 
t  or  continuing  character ;  and  there  is  an  entire  absence  of  proof 
my  description  to  show  that  said  disabilities  existed  in  a  ponsioc- 
9  degree  from  discharge,  prior  to  the  year  1873.  Such  proof  is  ab- 
itely  necessary  to  establish  appellant's  claim  for  pension  upon  the 
is  of  said  disabilities,  and  his  inability  to  pro.iuco  it  is  fatal  to  his 
m. 

'or  the  above  reasons  the  Department  concludes  that  your  action  re- 
ing  this  claim  was  proper,  and  it  is  affirmed.  The  appeal  is  dis- 
sed. 


i 


324  DECISIONS    RELATING   TO   PENSIONS. 

proof  of  marriage—ex  sla  ves^accrle/}  pension. 
Fanny  Cuetis  (alleged  widow). 

All  enactments  of  Congreen  relating  to  tbe  marriage  of  colored  soldiers  contempUM 
only  negroes  who  were  slaves,  or  who  resided  in  States  wlioreiii  their  marriage 
may  not  have  been  legally  solemnized.  They  neither  refer  to  nor  inclade  negro 
soldiers  or  their  families  who  were  free,  or  who  resided  in  States  where  tb«y 
could  have  solemized  legal  marriage. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Oct.  Sri, 

1887.    , 

Herewith  are  retarned  the  papers  which  accompauied  your  report 
upon  the  appeal  of  Fanuy  Cartis,  alleged  widow  of  Frank  H.  Cartis, 
late  a  private,  Co.  "  C  ^,  6th  Mass.  Cav.  Vols,  (colored),  from  the  action 
of  yoar  ofiQce  rejecting  his  claim  for  accrued  pension. 

The  soldier  was  pensioned  on  account  of  disability  arising  from  bay- 
onet wound  of  right  arm,  and  injury  causing  loss  of  sight  of  right  eye. 
He  was  admitted  to  Freedman's  Hospital,  Washington,  D.  C,  April 22, 
1885,  and  died  there.  May  23, 1885,  of  apoplexy. 

On  Jan.  7, 1886,  Fanny  Curtis  filed  an  application  for  the  aocnied 
pension  due  the  soldier  at  the  date  of  his  death,  alleging  that  she  ishis 
widow  and  that  they  were  married,  Nov.  1, 1884,  at  Washington,  D.  C. 

On  March  31st,  1880,  the  claim  was  rejected  on  the  ground  that  there 
is  no  evidence  that  the  parties  were  joined  together  by  any  ceremony 
deemed  by  them  obligatory.  And  it  is  admitted  that  nono  was  per- 
formed. The  parties  only  took  up  with  each  other  and  lived  together 
from  about  the  first  day  of  November,  1884,  up  to  April  22, 1886,  a 
period  of  five  months  and  twenty-one  days,  which  does  not  constitute 
marriage  under  the  laws  of  the  District  of  Columbia,  nor  under  tbe 
provisions  of  Section  4705  of  the  Revised  Statutes. 

From  this  action  of  your  office  an  appeal  was  filed  July  17, 1886. 

OPINIO^. 

The  appellant  is  a  colored  woman  who  filed  a  claim  for  accrued  pen- 
sion due  at  the  time  of  the  death  of  one  Thomas  H.  Curtis,  whosbe 
claims  was  her  husband. 

There  is  no  medical  or  other  evidence  filed  tending  to  show  that  tbe 
reputed  husband  died  of  any  wound  received  or  disease  contracted  in 
the  military  service  of  the  United  States  and  in  the  line  of  duty ;  while, 
on  the  contrary,  it  is  proven  by  the  records  of  the  Freedmen's  Hospital 
of  Washington,  D.  C,  that  ho  (Thomas  U.  Curtis)  "was  admitted  to 
said  hospital,  April  22, 1885,  and  died.  May  23, 1885,  of  apoplexy." 

There  is  no  evidence  either  documentary  or  parol  that  goes  to  show 
or  prove  that  the  said  Thomas  H.  Curtis,  in  his  life  time  or  at  the  time 
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of  his  death,  made  or  left  a  last  will  and  testameut.  It  does  appear 
from  papers  and  letters  filed  in  the  said  soldier's  claim  for  pension,  and 
in  his  several  claims  for  increase  of  pension,  that  he  was  a  rather  intel- 
ligent colored  man  and  could  write. 

In  her  claim  for  accrued  pension,  filed  in  or  about  eight  months  after 
the  death  of  the  intestate,  the  appellant  alleges,  ^'was  married  to  the 
said  Thomas  H.  Curtis,  on  the  first  day  of  November,  1884,  at  Wash- 
ington, District  of  Columbia;"  that  her  '^  name  before  said  marriage  was 
Fanny  Coles."  In  a  subsequent  affidavit,  filed  by  said  claimant,  and 
which  purports  to  have  been  signed  and  sworn  to,  and  read  over  and 
understood  by  her  before  its  execution,  the  appellant  states,  as  follows, 
viz : 

'^I  Fannie  Curtis,  applicant  for  the  accrued  pension  of  Thomas  Cur. 
tis,  late  of  Company  C,  5th  Mass.  Colored  Cavalry,  certificate  No.  262,- 
106,  being  first  sworn  according  to  law,  do  depose  and  say  that  Thomas 
Curtis  and  I  were  first  cousins  and  had  known  and  been  friendly  with 
each  other  for  many  years ;  when  he  came  to  Washington  in  1884,  we 
renewed  our  friendship,  and,  after  a  time,  he  being  sick  and  suffering 
and  in  need  of  a  wife's  care,  and  both  of  us  being  unmarried,  he  pro- 
posed marriage  to  mo,  and  asked  me  to  be  his  wife ;  he  said  he  would 
obtain  a  preacher  and  a  license  and  marry  me  regularly;  but  I  told  him 
we  wontd  have  to  tell  the  preacher  of  our  relationship  and  that  would 
cause  talk  among  our  friends ;  and  then  he  proposed  to  marry  me  with- 
out a  preacher,  and  we  talked  itallover;  both  of  us  believed  that  wecould 
be  lawfully  married  without  a  license  and  a  preacher,  and  so  we  agreed 
to  marry  each  other  that  day ;  and  after  that  we  lived  together  as  hus- 
band and  wife  until  he  died;  he  always  introduced  me  to  his  friends  and 
spoke  of  me  as  his  wife,  and  I  always  called  him  my  husband;  all  our 
friends  and  neighbors  knew  us  as  husband  and  wife;  he  gave  me  his 
money  when  he  got  it,  and  I  spent  it  for  our  living  and  housekeeping. 
I,  also,  used  my  own  money,  all  I  had,  to  support  him ;  T  nursed  him  and 
attended  to  him  when  he  was  right  sick,  as  he  often  was,  and  did  every- 
thing for  him  as  a  good  wife  should  do,  and  I  was  faithful  to  him  and 
to  our  agreement  of  marriage  in  every  way  and  at  all  times.  When 
he  was  at  last  so  sick  that  he  had  to  go  to  the  Freedmen's  Hospital,  1 
went  out  there  and  stayed  with  him  and  did  everything  I  could  for 
him ;  and  he  said  to  me  before  he  died  that  I  was  his  true  wife  in  the 
sight  of  God,  and  that  he  wanted  me  to  have  everything  belonging  to 
him." 

The  only  question  to  be  decided  in  this  case,  now  on  appeal,  is  as  to 
whether  a])pellant  is  the  lawful  widow  of  the  late  Thomas  H.  Curtis, 
who  served  as  a  private  in  Co.  C,  6th  Mass  Colored  Cavalry,  and  who 
at  the  time  of  his  death  was  a  pensioner  under  certificate  No.  162,106, 
at  the  rate  of  $12.  per  month,  and  who  is  presumed  to  have  died  intes- 
tate. 


326  DECISIONS   RELATIXa   TO   PENSIONS. 

Up  to  Jul3',  1S04,  tberc  was  no  special  law  govenijiii::  the  marital  re- 
lation  or  rights  of  colored  soldiers,  but  on  Julj'  4,  LSGCj,  the  following 
Act  of  Congress  became  a  law,  viz  : 

"That  the  widows  and  children  of  colored  soldiers  who  have  been  or 
who  may  be  hereafter  killed  or  who  have  died  or  may  hereafter  die  of 
wounds  received  in  battle,  or  who. have  died  or  may  hereafter  die  of  dis- 
eases contracted  in  the  military  service  of  the  United  States  and  in  the 
line  of  duty,  shall  be  entitled  to  receive  the  pensions  now  provided  by 
law,  without  other  proof  of  marriage  than  that  the  parties  had  habitu- 
ally recognized  each  other  as  man  and  wife,  and  lived  together  €ls  mch 
for  a  definite  period  next  preceding  the  soldier^8  enlistment^  not  lens  than 
two  years:  Provided,  however,  that  such  widow  an^l  children  are  free 
persons:  Provided,  further,  that,  if  such  parties  reside  in  any  state  in 
which  their  marriage  may  have  been  legally  solemnized,  the  usual  evi- 
dence shall  be  required.'' 

Section  14  of  an  "Act",  entitled  "An  Act  Supplementary  to  the 
several  Acts  relating  to  pensions,  approved  Juno  0,  1806 ",  repealed 
section  14  of  the  Act  of  July  4,  18G4,  and  in  its  stead  declared  as  fol- 
lows: 

"And  that  the  widows  and  children  of  colored  soldiers  and  sailors 
who  have  been  or  may  be  hereafter  killed,  or  who  have  died  or  may 
hereafter  die  of  wounds  received  or  of  diseases  contracted  in  the  mili- 
tary service  of  the  United  States,  and  in  the  line  of  duty,  shall  be  en- 
titled to  receive  the  pensions,  bounty,  and  back  ]>ay  provided  by  law, 
without  other  evidence  of  marriage  than  proof  satiftfactory  to  the  Com- 
missioner of  Pensionit  that  the  parties  had  habitually  recognized  each 
other  as  man  ami  wife  and  lived  together  as  such  ;  and  the  children  bom 
of  any  such  marriage  so  proved  shall  be  deemed  and  taken  to  be  tbe 
children  of  the  soldier  or  sailor,  party  thereto." 

Section  Second  of  a  llesolution  of  Congress,  approved  Juno  loj  hSGC, 
reads  as  follows : 

"And  be  it  further  resolved,  that,  in  determining  who  is  or  was  the 
wife,  widow  or  heirs  of  any  colored  soldier,  evidence  that  he  and  the 
woman  clmming  to  be  his  tcife  or  icidoic,  were  joined  in  marriage  by  some 
ceremony  deemed  by  them  obligatory,  followed  by  their  living  together 
as  husband  and  wife  up  to  the  time  of  enlistment,  shall  be  deemed  suf- 
ficient proof  of  such  marriage  for  the  purpose  of  securing  any  arrears 
of  pay,  i)ension,  or  other  allowances  due  any  colored  soldier  at  thetiwe 
of  his  death." 

Section  11,  of  an  Act  of  Congress,  approved  March  3,  1873,  reads  as 
follows,  viz : 

"  That  the  widows  of  colored  or  Indian  soldiers  and  sailors  who  have 
died,  or  shall  hereafter  die,  by  reason  of  wounds  or  injuries  received, 
or  casualty  received  or  disease  contracted,  in  the  military  or  naval  serv- 
ice of  the  United  States,  and  in  the  line  of  duty,  shall  be  entitled  to 
receive  the  pension  provided  by  law,  without  other  evidence  of  mar- 
riage than  satisfactory  proof  that  the  parties  were  joined  in  marriage 
by  some  ceremony  deemed  by  them  obligatory,  or  habitually  recognized 
each  other  as  7nan  arid  wi/e^  were  so  recognized  by  their  neighbors,  and 
lived  together  as  such  up  to  the  date  of  enlistment,  when  such  soldier, 
or  sailor,  died  in  the  service,  or,  if  otherwise,  to  date  of  death  ;  and  the 
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^ihlren  born  of  any  niarria^je  so  prooveil  shall  be  deemed  and  held  to 
e  lawfnl  children  of  such  soldier  or  sailor:  Provided,  this  section  shall 
ot  be  applicable  to  any  claims  on  account  of  persons  who  shall  have 
ilist^d  after  the  passage  of  this  Act." 

Thus  it  appears  that  the  enactment  of  Congress  in  18G4  was  intended 
)  apply  only  to  colored  soldiers  and  their  reputed  wives  who  happened 
»  be  slaves  and  who  resided  in  States  where  their  marriage  may^  not 
ave  been  legally  solemnized;  yet,  even  in  such  case,  it  was  necessary 
>  prove  that  they  had  lived  and  cohabited  together  as  husband  and 
ife/or  at  least  two  years  prior  to  enlistment j  and,  by  the  Supplementary 
.ct  of  June,  186C,  the  Commissioner  of  Pensions  was  designated  to  be 
adge  of  the  sufficiency  of  the  evidence,  i.  e.  that  the  parties  had  habit- 
ally  recognized  each  other  as  man  and  wife  &c.,  &c.  And  by  the 
;esoltttion  of  June,  186G,  above  cited,  it  was  required  that  sufficient 
ridence  should  be  furnished  to  prove  that  the  soldier  and  the  woman, 
[aiming  to  be  his  widow,  were  joined  in  marriage  by  some  ceremony 
eemed  by  them  obligatory,  followed  by  their  living  together  as  hus- 
and  and  wife  up  to  the  time  of  enlistment.  It  is  fully  admitted  by 
ppellant's  attorney  that  Section,  4705,  11.  S.,  is  substantially  copied 
roin  Section  11,  Act  of  March  3rd,  1873,  and  that  it  is  a  revision  and 
ousolidation  of  still  earlier  statutes,  the  first  of  which  was  Section  14 
f  the  Act  of  July  4th,  1804 ;  but  he  claims  that  the  language  of  Sec- 
ion,  4705,  is  doubtful,  and  cites  the  ruling  of  the  Supreme  Court  in  the 
ase  of  Myer  vs.  Car  Co.  (102,  U.  S.  11).  If  the  language  in  Section 
705,  B.  S.,  left  a  substantial  doubt  as  to  its  meaning,  then,  and  in  such 
^e,  the  ruling  of  the  Supreme  Court  in  the  case  of  The  United  States 
7%.  Bowen,  (100,  U.  S.  508),  would  be  properly  applicable,  i.  e.  **  that, 
chen  it  becomes  necessary  to  construe  language  in  the  revision  which 
ea?es  a  substantial  doubt  as  to  its  meaning,  the  original  Statnte  may 
M  reported  to  for  the  purpose  of  ascertaining  the  meaning." 

From  a  careful  review  of  all  enactments  of  Congress  relating  to  the 
narriage  of  coloi^d  soldiers,  the  Department  is  convinced  that  such 
inactments  contemplated  only  negroes  who  were  slaves,  or  who  resided 
11  any  State  where  their  marriage  may  not  have  been  legally  solem- 
lized,  and  did  not  in  any  manner  refer  to,  nor  include  in  itspiovisions, 
legro  soldiers  or  their  families  who  were  not  slaves,  and  who  resided  in 
States  where  they  could  have  solemnized  legal  marriage.  It  would  be 
preposterous  to  construe  the  intent  of  Congress  to  be  otherwise,  or 
hat  negroes  residing  in  the  Capital  of  the  Republic,  twenty  one  years 
ifter  slavery  had  been  abolished,  could  claim  the  right  to  disregard  the 
awsof  the  District  relating  to  marriage,  and  Hvq  and  cohabit  together 
nth  impunity. 

From  a  careful  review  of  the  law  applicable  to  this  case,  as  well  as  of 
le  testimony  filed  therein,  the  Department  is  convinced  that  the  action 
fyour  office  rejecting  this  claim  was  proper  and  is,  therefore,  affirmed. 
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hospital  record'-obioin  of  disabilities. 
Invalid  Pension— William  M.  Hutchins. 

• 

Hospital  recordfi  are  presamed  to  be  correct,  and  said  presumption  will  obtain,  nnlefis 
tbe  contrary  be  clearlj  eetabllsbed  by  competent  evidence.  It  is  presamed, 
tberefore,  that  claimant  was  not  treated  in  hospital  for  other  diseases  than  tboM 
named  in  hospital  record,  the  accuracy  of  which  is  accepted  as  to  both  the  naton 
and  the  origin  of  the  disabilities  stated  therein. 

A$sistant  Secretary  Hawkins  to  the  CommUfiioner  of  Pensions,  Sqftember 

28, 1887. 

Herewith  are  returned  the  papers  which  accompanied  tbe  appeal  of 
WUiiam  M.  Fntchins  late  of  Co.  E,  22nd  Ohio  Vols.,  ceitificate  Ko. 
407,806. 

HISTORY. 

The  records  of  tbe  War  Department  show  tbe  soldier  to  have  en- 
listed, Aug.  9, 1862,  and  to  have  been  discharged,  Jane  10, 1865.  In  his 
declaration,  filed  July  29, 1880,  tbe  claimant  alleges  that,  at  Coles- 
mouth,  W.  Ya.,  about  Jan.  1, 1863,  he  received  a  severe  strain  in  tbe 
back  and  groiny  by  a  fall,  while  going  np  the  bank  of  a  creek. 

The  Adjutant  General,  U.  S.  A.,  reports  the  enlistment  of  the  soldier 
as  given  above,  and  that  up  to  March  28,  1863,  be  was  present  for  datj 
and  on  that  date  he  was  sent  to  the  general  hospital  at  Carthage,  Teim. 
He  is  thereafter  reported  present,  or  on  detached  duty.  There  is  uo 
record  of  tbe  alleged  injury. 

The  report  of  tbe  Surgeon  General,  U.  S.  A.,  shows  the  soldier  treated 
Jan.  7,  8, 1863,  for  constipation ;  March  1  to  4, 1863,  May  27, 28 ;  June  17 
to  22, 1863,  for  diarrhoea ;  and  on  July  17  &  18, 1863,  for  colic.  On  Marcb 
19, 1863,  he  was  treated  for  catarrh,  and,  on  the  28th,  he  was  sent  to 
the  General  Hospital  at  Carthage,  Tenn.  Of  this  hospital  tbe  Surgeon 
General  has  no  record. 

The  claimant  was  first  examined  by  a  single  Surgeon  at  Malta,  0., 
May  3,  1882,  and  rated  one  fourth  for  disability  from  alleged  causes. 
He  was  again  examined,  Sept.  2, 1885,  by  the  Board  at  Zanesville,  Ohio, 
and  rated  four  eights  for  strain  of  back. 

After  a  thorough  special  examination,  the  claim  was  rejected  by  your 
Bureau,  on  the  ground  that  there  was  no  good  and  sufiScient  evidence 
(claimant  having  admitted  his  inability  to  furnish  better,  and,  after 
special  examination,  none  found  to  bo  obtainable)  of  origin  in  service 
and  line  of  duty  of  any  alleged  cause  of  disability,  and  no  pensionable 
degree  of  disability  since  discharge  being  shown  in  any  manucr  justly 
chargeable  to  service  as  a  sequence  of  alleged  injuries  or  otherwise. 

From  this  action  the  claimant  files  an  appeal,  March  12,  1887,  con- 
tending that  your  Bureau  erred  in  rejecting  his  claim. 

OPINION. 

Tbe  records  of  the  Surgeon  GeneTaVia  O^^i^  %\i^^^  thiaU  about  the 
time  of  tbe  incurrence  of  the  alleged  i^ivin,  «ia  ^\aXft^  X^i  ^^^^^wx^Ss^ 
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is  declaration  for  pension^  he  was  treated  in  hospital  for  comtipation^ 
Dd,  daring  the  months  of  March,  May  and  Jane  of  the  same  year,  1863, 
yr  diarrhcea,  and,  in  July  following,  for  colic.  There  is  no  mention 
lade  of  the  disability  alleged,  and  no  record,  during  service,  of  treat- 
lent  for  injury  to  back  and  groin. 

The  force  and  effect  to  be  given  to  a  hospital  record  of  the  character 
bove,  in  the  adjudication  of  claims  for  pension,  has  been  clearly  and 
jrcibly  laid  down  by  the  Department  in  the  decision  rendered  in  the 
ase  of  Biordan,  Bridget,  Tol.  1,  P.  D.  p,  45,  to  the  following  effect: 

The  record  made  of  •  •  •  •  treatment  in  hospital  during  his  (soldiei''s) 
ervioe  is  presumed  to  be  correct j  and  it  is  farther  to  be  presumed  that 
le  (soldier)  tens  not  treated  for  any  disease  other  than  that  stated;  and 
hese  presumptions  vrill  obtain  until  the  contrary  is  clearly  and  satisfacto- 
ily  established  by  competent  evidence. 

The  evidence  pre  sented  in  support  of  this  claim  fails  utterly  to  meet 
he  requirements  of  the  rule  above  stated,  in  order  to  overthrow  the 
iresumptions  arising  from  the  adverse  hospital  record.  In  fact,  the 
evidence  as  to  incurrence  of  the  injury  to  back,  as  the  result  of  the  ac- 
lident  alleged,  is  wholly  nnsatisfactory.  The  comrade,  D.  N.  Longfel- 
ow,  who  was  at  the  side  of  appellant  when  befell,  and  who  helped  him 
mt  of  the  creek  and  up  the  bank,  testifies  before  the  Special  Examiner 
;hat  appellant  did  not  at  the  time  complain  of  his  back  or  of  any  injury^ 
ind  that  he  has  no  recollection  of  his  being  off'  duty  more  than  a  few 
lays  as  the  result  of  said  fall.  The  testimony  of  the  remaining  wit- 
nesses, as  to  incurrence,  mainly  relates  appellant's  statements  to  them 
IS  to  the  facts  of  incurrence,  and,  at  best,  are  little  better  than  hearsay, 
rhere  is  not  one  word  of  medical  testimony  presented  showmg  appel- 
lant's physical  condition  prior  to  1866,  three  years  subsequent  to  his 
lischarge,  and  nothing  contained  in  the  testimony  of  the  witnesses,  ex- 
amined as  to  continuance,  to  connect  his  present  disability  with  the 
dleged  injury  in  the  service. 

For  the  above  reasons,  the  Department  holds  that  your  action  reject- 
ing this  claim,  upon  the  grounds  stated  by  you,  was  proi)er,  and  should 
be  affirmed.    The  appeal  is  dismissed. 


ORIGIN  OF  DISABILITIES—LINE   OF  DUTY, 

Invalid  Pension — James  E.  Feiel. 

..  Where,  in  absence  of  record,  the  preponderatiDg  evidence  sliows  the  existence  of 
an  alleged  disability  prior  to  enlistment,  said  disability  is  not  pensionable. 

I.  An  injury  resulting  from  an  ordinary  casualty  or  accident,  not  necessarily  nor  log- 
ically connected  with  the  military  service,  or  w  ith  the  duties  of  the  soldier,  is  nob 
in  the  line  of  duty  as  giving  title  to  pension. 

issistant  Secretary  Hatchins  to  the  Commissioner  of  Pensions,  October 

Ath,  1887. 

Herewith  are  returned  the  papers  which  accompa\\\ft.4.  \X\^  ^xvx)^'^  ^\. 
as.  E.  Friel,  late  of  Co.  I.  20th  Ills.  Vols.,  oeTt\«^ca\j«6^o,?a^^^V. 


( 
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HISTORY. 

The  records  of  the  War  Dppartmeut  show  that  this  soldier  entered 
the  service  Jane  13, 18G1,  and  served  until  July  16, 18G5.  In  his  decla- 
ration, filed  Jan.  23, 18S0,  the  soldier  alleges  disease  ot'  c^es  at  the  siege 
of  Yicksburg,  causing  almost  total  loss  of  sight  of  right  eye;  loss  of 
small  finger  of  right  hand,  by  an  accident  on  the  cars  near  Springfield, 
Ills.,  about  the  last  of  April,  1864,  while  going  to  the  front  from  *<  Vet- 
eran Furlough".    Finger  was  amputated  at  upper  Joint. 

He  was  first  examined  by  the  Board  at  Lafa^'ette,  lud.,  Sept.  21,1881, 
and  rated  for  alleged  disabilities.  lie  was  again  examined  by  the  Boanl 
at  Logansport,  Ind.,  March  7, 1883,  with  like  result,  and,  on  March  21, 
1883,  the  Board  nt  Danville,  Ills.,  examined  him  and  rated  him  j. 

After  a  thorough  S])ecial  examination,  the  claim  was  rejected  by  year 
Bureau  under  date  of  Oct.  20,  1886,  on  the  ground  that  disease  of  eye 
existed  prior  to  enlistment,  and  injury  of  little  finger  was  not  received 
in  line  of  duty. 

From  this  decision,  the  claimant  files  his  appeal,  April  7, 1887. 

OPINION. 

The  appellant  claims  pension  for  two  disabilities^  which  he  alleges 
were  incurred  in  the  service  and  in  line  of  duty  : 

First — for  disease  of  eyes  resulting  in  the  loss  of  right  eye,  which, 
he  alleges,  originated  in  the  service  at  the  siege  of  Yicksburg,  Miss.; 

Second — loss  of  little  finger  of  right  hand,  which  he  alleges  was  in- 
curred at  Springfield,  Ills.,  by  an  accident  on  the  cars  when  he  was  re- 
turning  to  the  army  from  *'  Veteran  furlough". 

Claimant  has  been  rated  for  both  disabilities,  alleged,  by  the  several 
Boards  of  Surgeons  by  whom  he  has  been  examined. 

The  claim  has  been  specially  examined  by  your  office  with  great  care, 
and  the  following  facts  were  developed  upon  said  examination  with  re- 
gard to  the  origin  of  the  first  disability  alleged — ilisease  of  eyes  result- 
ing in  loss  of  right  eye. 

It  appears  that  appellant  resided  from  infancy  to  the  time  of  his  en- 
listment, at  his  father's  house,  the  family  consisting  of  his  father,  two 
brothers,  and  a  sister }  and  he  again  resided  there  for  a  short  time  after 
his  discharge. 

Before  the  special  examiner,  these  members  of  his  famil^^  with  whom 
he  had  been  associatedby  the  closest  ties  of  consanguinity  and  affection^ 
and  with  whom  he  had  daily  familiar  intercourse  in  the  fiimily  all  bis 
life,  and  who  were  idaced  in  the  most  favorable  position  for  knowing 
and  observing  any  defect  or  disability  with  which  he  might  be  affl  cted, 
swear  most  positively  and  unequivocally — notwithstanding  their  natu- 
ral bias  in  favor  of  appellant — that  hi^  right  eye  had  been  diseancd  from 
infamni.  The  father,  twin-brother,  and  the  remaining  brother  testify 
that  appellant's  right  eye  had  a  spot  on  it,  that  it  was  dim,  and  that  lie 

» 
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er  could  see  as  well  oat  of  it  as  out  of  the  other ;  that  it  was  in  the 
le  condition  when  he  returned  from  the  service  to  his  home  as  it  had 
iVL  when  lie  enlisted,  that  they  observed  no  difference  either  in  its  ap- 
irance,  or  in  his  use  of  it.  The  father  also  states  that  the  origin  of 
)  diseased  condition  of  appellant's  eyes,  and  particularly  his  right  eye, 
S  an  attack  of  fever  from  which  he  suffered  when  an  infant,  and 
rhich  settled  in  his  eye ".  The  appellant  produces  a  large  mass  of 
(timony  consisting  of  the  affidavits  aud  depositions  of  neighbors, 
tioolmates  and  employers,  tending  to  show  his  soundness  and  freedom 
)m  disease  of  eyes  prior  to  enlistment.  This  testimony  is  merely  neg- 
ive  and  general  in  its  character  at  best,  and  cannot  be  considered 
sufficient  to  over-turn  the  positive,  direct,  and  circumstantial  state- 
ents  of  the  members  of  appellant's  own  family,  who  were  perhaps  the 
ist  qualified  witnesses  in  the  world  to  testify  as  to  the  facts,  and  the  only 
les  who  were  in  a  position  to  swear  to  them,  positively  and  directly, 
le  Department  is  clearly  of  the  opinion,  therefore,  that  the  disease  of 
'es  alleged  by  appellant  existed  prior  to  his  enJistmentj  and  is  not  due 
►  the  military  service. 

As  to  the  second  disability  alleged,  the  facts,  as  shown  by  the  evi- 
?nee  on  file,  appear  to  be  as  follows :  Appellant,  returning  from  vet- 
'au  furlough,  came  from  his  home  to  Springfield,  Ills.,  to  take  the  cars 

*  the  front,  accompanied  by  his  brothers.  After  bidding  them  fare- 
cU,  he  took  his  seat  in  the  cars;  but,  the  train  not  immediately  start- 
ig,  ho  got  up  and  attempted  to  get  off  for  the  purpose  of  telling  his 
^latives  "goodbye"  a  second  time.  In  leaving  the  car,  a  ring  upon 
is  right  little  finger  caught  in  the  latch  of  the  door,  and,  when  appel- 
knt  jumped  off',  his  finger  was  dislocated,  pulled  off,  and  so  injured  as 

*  require  it  to  be  amputated.  These  are  substantially  the  facts,  as  ad- 
mitted by  the  appellant,  aud  testified  to  by  his  brothers,  who  were 
resent. 

The  position  taken  by  this  Department  in  cases  involving  the  ques- 
on  of  line  of  duty,  where  the  alleged  disability  arises  from  injury  re- 
ulting  from  ordinary  casualty  or  accident,  not  necessarily  connected 
ith  the  military  service,  or  the  duties  of  the  soldier,  has  been  very 
Nearly  laid  down  and  discussed  in  the  cases  of  Ammerman,  Wm.  M., 
"ol.  1,  P.  D.  p.  5 ;  Jones,  William,  Idem  p.  87 ;  Grossman.  Wm.  Idem 

*  220 — where  it  is  held  to  be  the  rule  that  the  cause  of  disability  or  of 
eath,  giving  title  to  pension,  must  in  some  manner  pertain  to  and  have 

natural  and  logical  connection  with  the  military  service,  and  to  line 
f  duty  in  said  service.    Applying  this  rule  to  the  facts  above  stated, 

*  is  manifestly  fatal  to  appellant's  claim.  When  he  was  seated  safely 
I  the  car,  in  pursuance  of  his  duty  to  return  to  his  command,  he  was 
1  the  line  of  duty.  When  he  voluntarily  and  for  his  own  purposes — no 
latter  how  natural  or  laudable  his  motive — left  his  seat  aud  jumviedoff 
he  car  for  a  second  and  last  farewell  to  his  re\at\ous>,  lie  dcparteilL  Jtom 
'e li'fie  o/ dutif,  ami  is  alone  responsible  for  the  amvVewt  N^\\\\i\\  X^^vJ^X 
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him,  aud  wbicli  was  clearly  iii  uo  way  coanected,  either  directly  or  re- 
motely, with  his  military  service  or  with  his  line  of  daty  as  a  soldier. 

For  the  reasons  above  given,  the  Department  is  clearly  of  the  opio* 
ion  that  your  action  rejecting  appellant's  claim  for  pension,  npon  tlie 
grounds  stated  by  you,  was  proper  as  to  both  of  the  disabilities  a^eged, 
and  it  is  affirmed.  | 

The  appeal  is  without  merit,  and  is  dismissed.  I 


origin  of  disability— surgeon's  certificate. 

Francis  N.  Hines. 

Where  Sargeon's  certificate  of  diHability  states  that  disability,  alleged,  existed  pric 
to,  or  at  enlistment,  it  shall  be  accepted  as  establishing  the  fact,  unless  frai 
or  mistake,  be  apparent  on  the  face  of  the  certificate  itself. 

Assistant  Secretary  Uawlcins  to  tlie  Commissioner  of  Petisions^  Oct.  0,  II 

Herewith  are  returned  the  papers  which  accompanied  your  report 
the  27th  nit,  on  the  appeal  of  Francis  N.  Hines,  late  of  Go.  A.  Gth  Obij 
Cavalry,  Certificate  No.  320,306. 

HISTOEY. 

The  records  of  the  War  Department  show  the  soldier  to  have  enlistc 
in  November,  1862,  and  to  have  been  discharged  Ax)ril  27,  1863.  luliii 
declaration,  filed  Nov.  6, 1879,  the  soldier  alleges  that,  while  in  theliof 
of  his  dnty  at  the  Convalescent  Camp,  Alexandria,  Ya.,  on  or  abool 
Jan.  29, 1863,  he  contracted  a  cold  which  settled  on  his  right  lung;  wt 
troubled  with  kidney  disease  at  the  same  place ;  and  that  the  same  dis- 
eases have  continued  to  affect  him  ever  since. 

The  Adjutant  General,  TJ.  S.  A.,  reports  the  bare  fact  of  soldier's  en- 
listment aud  discharge,  but  nothing  as  to  any  service  rendered,  or  as  to] 
his  presence  or  his  absence  between  the  date  of  enlistment  and  the  data] 
of  discharge. 

The  Surgeon  General,  U.  8.  A.,  reports  soldier  admitted  to  Post  Hos- 
pital, Convalescent  Camp,  Alexandria,  Ya.,  April  12, 1863,  with  puea- 
monia,  and  discharged  from  the  service,  April  27, 1863. 

The  certificate  of  disability  upon  which  he  was  discharged,  signed  bj 
the  surgeon  in  charge  of  hospital,  shows  him  discharged  because  of 
"  tuberculosis  existing  when  enlisted.    Has  never  joined  his  regiment". 

The  single  surgeon  at  Ashtabula,  Ohio,  who  examined  him.  Sept  5, 
1881,  rates  him  i  for  disease  of  lungs  and  kidneys. 

The  Board  of  Surgeons  at  Painesville,  Ohio,  on  Aug.  24, 1887,  coold 
find  no  ratable  disability  from  causes  alleged. 
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The  claim  on  account  of  disease  of  lungs  was  rejected,  Feb.  17^  1883, 
a  the  ground  that  the  alleged  disability*  existed  prior  to  enlistment,  as 
bown  by  the  records  of  the  War  Department.  The  claim  as  to  kidney 
isease  was  rejected  because  of  no  record,  or  satisfactory  evidence  of 
origin  in  the  service,  or  existence  at  discharge,  and  no  ratable  disability 
bund  by  Board  of  Surgeons. 

Prom  this  decision,  the  claimant  files  his  api)eal,  Nov.  29, 1886. 

OPINION. 

The  appellant  alleges  two  disabilities  as  the  basis  of  his  claim  for  pen- 
ion — disease  of  lungs,  and  disease  of  kidneys.  He  states  that  both 
rere  contracted  in  Jan.,  1863,  while  in  line  of  duty  at  the  Convalescent 
3amp,  Alexandria,  Ya.  He  was  discharged  from  the  service,  April 
^,  1863,  upon  a  certificate  of  disability  given  him  by  the  surgeon  in 
barge  of  the  hospital,  Convalescent  Camp  at  said  place,  which  recites 
he  disability,  for  which  discharged,  to  be  '*  Tuberculosis  existing  when 
inlisted.  Has  never  joined  his  regiment".  The  statements  contained 
n  the  said  certificate  of  disability  are  fatal  to  the  claim  of  appellant  for 
lisease  of  lungs,  when  considered  in  the  light  of  the  decisions  of  this  De- 
partment in  the  cases  of  Williamson,  Isaac  Vol.  1,  P.  D.  p.  7;  Smith, 
reremiah,  Idem  p.  37;  Mitchell,  David  E.  Idem  p.  62;  Betz  Charlotte, 
Idem  p.  123 ;  Boyle,  James  Idem  p.  149 ;  Bradshaw,  Wm.  S.  Idem  p. 
te9. 

In  the  case  of  Williamson,  supra,  (which  in  express  terms  over  rules 
:lie  decision  in  the  case  of  Daniel  C.  Ashley,  cited  and  relied  on  by  the 
tttornicsfor  the  appellant,  in  their  appeal)  it  is  held,  that  the  state- 
oents  contained  in  a  certificate  of  this  character  shall  be  taken  as  fully 
*'9tablishing  the  facts  therein  stated^  unless  fraud  or  mistake  was  apparent 
ipou  the  face  of  the  certificate  itself,  or  clearly  established  by  the  most 
^imtite  and  conclvsive  evidence.  It  cannot  bo  contended  for  a  moment, 
tJiat  the  evidence  adduced  by  appellant  herein,  to  establish  his  prior 
rreedom  from  disease  of  lungs,  in  any  manner  meets  the  requirements 
of  the  above  cited  rule. 

There  is  not  a  particle  of  proof  presented  to  establish  the  origin  of 
disease  of  kidneys  in  the  service,  nor  is  there  any  record  corroborative 
of  appellant's  statements  in  relation  thereto.  The  medical  examination 
of  appellant  by  a  Board  of  Surgeons  does  not  disclose  any  ratable  dis- 
ability from  that  cause,  and  there  is  no  satisfactory  testimony  produced 
to  show  its  existence  at  discharge,  or  in  a  pensionable  degree  since. 

For  the  above  reasons,  the  Department  concludes  that  your  action 
rejecting  this  claim,  as  to  both  disabilities  alleged^  was  correct,  and  it  is 
affirmed.    The  appeal  is  dismissed. 


I 
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INCREASE^  MEDICAL  EX  AM  [XATlOXS.'-ry  CREASED  RATjyG. 

John  T.  Odwell. 

Where  ratings  have  Wun  made  in  confunnity  with  the  medicul  recommendatio 
from  time  to  time, and  they  are  pronounced  just  and  sufficient  by  the  Medii 
Referee,  the  Claimant  is  not  entitled  to  an  increase. 

AHsuiant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Oct.  6, 181 

Herewith  are  returned  the  papers  which  accompanied  your  report 
Sept.  22,  1887,  in  the  case  of  John  T.  Odwell  (Musician),  Certificate} 
302,624. 

HISTORY. 

From  the  records  of  the  War  Department,  it  appears  that  claims 
enlisted  as  a  sergeant,  Aug.  14, 1862,  and  served  until  April  23,  IS 
when  he  was  promoted  to  2nd  Lieut.  He  was  made  1st  Lieut,  May 
1863,  and  served  as  such  until  Dec.  27, 1863,  when  he  resigned  on 
count  of  ^*  not  possessing  that  thoroughness  which  is  necessary  to  ms 
a  good  and  edicient  officer".  He  re- enlisted  Aug.  25,  1864,  and  i 
mustered  out,  a  musician,  June  25, 1865. 

Dec.  12,  1879,  ho  declared  for  pension  on  account  of  chronic  diarrb 
and  fever  and  ague,  contracted  during  his  last  period  of  service. 

In  July  1885,  he  was  allowed  a  pension  of  $4  per  month  from  Ji 
26,  1865,  for  chronic  diarrhoea  and  resulting  iistula-inano.    At 
same  time,  his  claim  on  account  of  fever  and  ague  was  rejected  un 
Ruling  No.  117,  of  your  office,  dated  May  1,  1885. 

Sept.  15, 1881,  a  surgeon  at  Delhi,  N.  Y.,  examined  claimant,  foi 
him  much  debilitated,  but  did  not  rate. 

Sept.  5, 1883,  the  Honesdale,  Pa.,  Board  of  Surgeons  examined  L 
and  rated  him  h  for  fistula  in  ano;  nothing  for  chills  and  fever  j 
diarrhoea. 

June  9,  1886,  the  Oreonta,  N.  Y.,  Board  examined  him  and  rated! 
total  for  diarrhoea  and  fistulain-ano. 

May  4,  1887,  the  Susquehanna,  Pa.,  Board  examined  him  and  ra 
him  If  for  chronic  diarrhoea  and  resulting  fistula-inano. 

March  18,  1887,  ho  filed  an  application  for  increase,  which  was 
jected,  July  2, 1887,  upon  the  opinion  of  the  Medical  Eeferee  that  tli 
was  no  increase  of  the  disability  for  which  pensioned. 

March  19, 1887,  claimant  filed  an  appeal,  contending  that  he  sho 
have  an  increase  of  pension,  that  he  should  have  a  re-r<atiug  from 
charge,  and  that  pension  should  be  allowed  for  fever  and  ague.  ' 
case  having  been  submitted  to  the  Medical  Beferee,  Sept.  2,  1887 
said  that  claimant's  original  rating  was  correct  and  that  the  pres 
rate  was  fully  commensurate  with  his  disability.        y 
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OPINION. 

The  appellant  claims  an  increase  of  the  pension  he  in  now  receiving, 
:>n  account  of  diarrhcea  and  resulting  fistula-in-ano,  a  re-rating  of  the 
pension  granted  for  the  said  disability,  and  an  additional  pension  for 
fever  and  ague.  So  much  of  the  claim  as  was  based  on  the  latter  disa- 
bility was  rejected,  without  prejudice,  under  Ruling  07, 1885, 

The  Medical  Eeferee  has  given  his  opinion  that  the  pension  the  ap- 
pellant is  now  receiving  is  fully  adequate  to  the  degree  of  disability 
ihown,  and  that  he  is  not  entitled  to  an  increase.  The  opinion  of  the 
Uedical  Referee,  based  on  the  result  of  medical  examinations,  will  gen- 
erally be  accepted  as  conclusive,  (Case  of  Jno.  Douglass  Vol.  1,  P.  D. 
p.  52.)  Your  action  based  on  his  opinion  will  not  be  disturbed  in  the 
absence  of  proof  of  error,  of  mistake,  or  of  fraud. 

The  appellant  applies,  also,  for  a  re-rating.  It  appears  that  the  ratings 
rrom  time  to  time  were  made  by  the  Medical  Referee.  In  this  case,  the 
[iresent  Medical  Referee  has  made  a  careful  examination  and  has  given 
iiis  opinion  that  the  ratings  were  just  and  proper. 

The  Department  has  held  in  the  case  of  William  L.  D.  O'Grady,  (Vol. 
L,  P.  D.  p.  222)  that,  where  ratings  have  been  made  in  conformity  with  the 
uedical  recommendations  from  time  to  time,  and  they  are  pronounced 
ust  and  sufficient  by  the  Medical  Referee,  the  claimant  is  not  entitled 
0  an  increase.  Therefore,  the  appellant  in  this  case  is  not  entitled  to 
&  re-rating.  lie  is  not  entitled  to  an  increase;  and  your  action  in  the 
>remesis  is  affirmed  and  the  appeal  dismissed. 


dependence^special  examination 
Hannah  Bohannon. 

laimaut  was  notified  in  April,  1685,  that  a  special  examination  would  be  held.  It 
was  held,  January  26,  1836,  on  notice  received  on  last  named  daj- ;  she  thereon 
withdrew  her  claim,  in  presence  of  a  sou  48  years  of  a<;^e;  she  now  retracts,  and 
appeals  for  want  of  due  notice  ;  Held:  No  ground  for  appeal. 

\.9fn9tani  Secretary  HaicJcins  to  the  Commissioner  of  Pensions^  Oct.  6, 1887. 

Herewith  are  returned  the  pipers  in  the  case  of  Mrs.  Hannah  Bohan- 
lon,  Mother  of  David  W.,  Co.  B,  1st  Ala.  Cavy.,  No.  283,265. 

Soldier  enlisted  Sept.  10,  1863,  and  died  in  service,  Nov.  23, 1863. 

The  Mother  filed  her  application  June  16,  1881.  Her  claim  was  re- 
jected because  of  non-dependence,  and  because  claimant's  husband  was 
ible  to,  and  did,  furnish  I  er  a  comfortable  support  at  time  of  son's  death. 

From  this  action,  an  appeal  is  taken. 

(No  Attorney  for  appellant.) 

This  claim^  as  first  presented,  was  supported  by  a  ii\im\)Q^t  ot  ^^^^^^^^ 
ihowiDjT  Bprima/ade  case  of  great  merit. 
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The  OfBce,  however,  was  informed  that  the  mass  of  testimony  was 
wholly  nnreliable.  A  special  examination  was  then  very  properly  re- 
solved upon.  Accordingly,  Jan.  26, 1886,  a  Special  Examiner  took  the 
depositions  of  the  claimant  and  of  her  sou,  Jacob,  aged  48.  They  alike 
declare  that  claimant  was  adequately  supported  by  her  husband,  then 
living,  at  the  date  of  son's  death ;  and  the  claimant^  in  her  affidavit, 
explains  that  her  reason  for  ever  having  applied  for  a  pension  was  that 
she  was  entitled  to  it  upon  proof  of  the  simple  fiict  that  her  sou  bad 
died  in  the  service.  Upon  being  informed  that  such  is  not  the  law,  she, 
in  the  presence  of  the  Special  Examiner  and  of  her  son,  solemnly  with- 
drew the  present  claim. 

She  now  appeals  to  the  Secretary,  declaring  that  this  special  exami- 
nation was  had  without  due  notice  to  her;  and  she  files,  with  her  ap- 
peal, the  special  examiner's  notice  dated  on  the  day  of  said  examina- 
tion ;  but  she  also  files  with  said  appeal  an  office  letter  received  in 
April,  1885.  informing  her  that  a  special  examination  would  be  held  in 
this  case. 

• 

The  Departmeut,  therefore,  reaches  the  conclusion  that  she  has  no    - 
ground  of  complaint  against  the  action  taken,  and  your  rejection  is 
affirmed. 


secondary  cause  of  disability, 
Henry  Mensing. 

To  establigh  secondary  or  contributory  cause  of  disability,  or  of  consequential  dan- 
ages,  the  claimant,  before  becoming  entitled  to  increase  of  pension,  must  prove 
that  the  accident  resulting  in  said  disability  or  damages  was  directly  caused  by 
his  previously  incurred  pensionable  disability. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Oct^A 

1887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  of 
Henry  Mensing,  late  of  Co.  C,  106,  Ohio  Vols.,  Certificate  No.  307,459. 

This  soldier  served  from  Aug.  14,  1861  to  May  21, 1863. 

In  his  original  declaration,  filed  Sept.  2,  1884,  he  alleges,  as  the  basis 
of  his  claim,  rheumatism  contracted  in  theservice;  and  he  also  alleges 
that,  about  two  months  after  discharge,  being  greatly  crippled,  be 
slipped  and  fell,  breaking  his  left  hip  and  causing  double  inguinal  her- 
nia. He  was  pensioned  at  the  rate  of  $3  per  month  from  Sept.  2, 1864, 
for  chronic  rheumatism,  and  claim  for  fractured  hip  was  rejected,  Sept. 
10, 1885,  ou  the  ground  that  it  was  not  due  to  his  service. 

Oct.  6, 1883,  he  presents  a  claim  for  increase,  contending  that,  becaase 
of  rheumatism,  he  fell  down  stairs  and  broke  his  lefb  leg,  injured  his 
spine,  and  incurred  a  hernia. 

This  claim  was  rejected,  Dec.  10,  1880,  on  the  ground  that  the  fract- 
nre  of  left  leg^  injury  of  spme,  auA.  \xet\i\«i»^  «^Q,wt(Si\\^  to  claimaut^ 
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rn  statements,  were  not  incurred  until  after  his  discharge,  the  conse- 
ential  damages  being  not  admissible.  No  increase  because  of  rhen- 
itism. 

rhe  claimant  has  been  examined  on  three  different  occasions  by 
ards  of  Surgeons — twice  at  Cincinnati,  and  the  last  time  at  Law- 
icebarg,  Indiana.  This  latter  Board,  under  date  of  June  16, 188G, 
te  soldier  |  because  ot*  rheumatism ;  ^  disease  of  heart ;  3rd  grade 
'fracture  of  left  thigh,  and  total  for  hernia. 

From  the  action  of  3'our  office  rejecting  his  claim  for  increase,  the 
kimant  presents  an  appeal,  April  7, 1887,  it  being  contended  that 
6  action  was  erroneous,  that  the  soldier  was  crippled  and  helpless; 
dt  his  rheumatism  was  the  efficient  cause  of  the  fall,  and,  therefore, 
e  immediate  cause  of  the  injuries  alleged  ;  and  that,  as  your  Bureau 
ide  no  calls  for  evidence  as  to  tlie  circumstances  connected  with  the 
eged  fall,  it  was  assumed  that  his  evidence  was  sufficient.  In  support 
the  plea  that  rheumatism  should  be  accepted  as  the  contributory 
Qse  of  the  injury,  he  cites  the  decisions  of  this  Department  in  the 
Bes  of  Isamunda  Ellis  and  Mary  J.  Pyle.  The  actual  facts  as  to  the 
I,  his  precise  physical  condition  at  the  time,  and  the  various  circum- 
mces  surrounding  the  incurrence  of  the  injury  have  not  been  fully 
veloped. 

OPINION. 

The  appellant  alleges,  as  the  sole  ground  for  an  increase  of  the  pen- 

m  which  he  is  now  receiving  for  rheumatism,  the  incurrence  of  injuries 

suiting  fToin  a  fall  which  happened  shortly  after  his  discharge.    He 

nteuds  that  the  proximate  cause  of  his  fall  was  the  rheumatism  for 

lich  he  is  pensioned,  and  that  the  crippled  and  helpless  condition  to 

lich  he  has  been  reduced  by  the  disability  incurred  in  his  army  serv- 

\j  having  occasioned  the  fall  and  the  alleged  breaking  of  his  leg,  he  is 

srefore  entitled  to  an  increase  of  pension  for  said  disability,  as  the  re- 

U  of  the  disability  for  which  he  was  pensioned. 

rhe  Department  is  clearly  of  the  opinion  that  the  cause  alleged  is 

>  remote  from  any  connection  with  the  military  service  of  appellant 

entitle  him  to  an  increase  of  pension  on  that  account,  but,  admitting, 

'  the  sake  of  argument,  the  reasoning  of  the  appellant,  it  would  still 

incumbent  upon  him  to  clearly  prove,  by  competent  and  satisfactory 

idence,  that  the  accident,  resulting  in  the  injury  relied  upon  as  the 

sis  of  his  claim,  was  directly  occasioned  by  his  previously  incurred  dis- 

llify,  and  was  not  the  result  of  any  negligence,  carelessness,  or  risk  in- 

rred  on  his  part,  or  a  neglect  of  that  due  care  and  caution  which  ordi- 

ry  prudence  would  dictate  should  be  exercised  by  one  in  his  crippled 

Qdition.    This,  the  appellant  has  wholly  failed  to  do  in  this  case ;  and 

rests  upon  him  to  establish  his  claim  by  satisfactory  and  competent 

idence^  before  be  can  bo  entitled  to  increase. 

roar  action  of  rejection  hereiq  jg  therefore  af&rmed^  v\.xv<i  ^^v^«i^^'^ 
alssefL 

16757  rEN-^ — 2^ 


338 


DECISIONS    RELATING   TO   PENSIONS. 


line  of  dutt^—invalid  pension, 
Carroll  M.  Wagoner. 

The  ''line  of  Daty  "  illastratod  by  application  of  the  dootriuo  established  iu  the  caws 
of  Anuuerman,  William M.,  (Vol.  1,  P.  D./pa^e  5.),  and  Joues,  William,  (idem,  p. 

87). 

Assistant  Secretary  Hatckins  to  the  Commissioner  of  Pensions  Oct.  Ith^  1887. 

Herewith  are  returned  the  papers  in  the  entitled  case;  viz :  Invalid 
Pension  Claim  of  Carroll  M.  Wagoner,  Certificate  No.  356,912. 

The  War  Department  records  show  that  the  soldier  enlisted,  Sept* 
26, 1862,  and  was  mustered  out,  July  9, 1865. 

April  9,  1880,  the  claimant  declared  for  pension,  alleging  that,  at 
Camp  Butler,  Illinois,  latter  part  of  Sept.,  1862,  a  comrade  ran  against 
him,  accidentally,  striking  him  with  the  butt  of  his  gun  and  fractariog 
his  skull.  The  facts  of  the  case,  from  the  testimony  filed,  are,  that, 
while  in  camp,  several  of  the  soldiers  were  running  and  jumping,  when 
one  McConnack,  a  comrade,  running  at  full  speed,  struck  claimaintaud 
knocked  him  senseless,  the  accident  causing  fracture  of  the  skull.  It 
appears  that  claimant  was  participating  in  the  sport,  but  did  not  know 
what  struck  him,  until  he  recovered  from  the  shock. 

The  claim  was  rejected  Nov.  3, 1885,  on  the  ground  that  the  alleged 
injury  was  not  received  in  the  Hue  of  duty,  and  from  this  action  the 
appeal  is  taken. 

opinion. 

It  appears  from  the  evidence  in  this  case  that  the  appellant,  being 
accidentally  struck  by  a  comrade,  sustained  the  injury  alleged  while  en- 
gaged in  play  or  sport,  running  and  leaping,  while  in  camp,  shortly  after 
his  enlistment.  While  the  fact  of  his  subsequent  army  service  of  nearly 
three  years,  during  which  time  he  appears  to  have  been  continuously 
present  for  duty,  would  naturally  produce  a  doubt  as  to  the  alleged 
serious  nature  of  his  injury,  still,  he  was  found,  upon  medical  examina- 
tion, to  have  sustained  a  slight  fracture  of  the  skull,  and,  for  the  par- 
poses  of  this  case,  it  may  be  assumed  that  appellant's  account  of  the 
manner  of  incurrence  and  the  extent  of  his  alleged  injury  was  correct, 
it  not  being  material  in  the  determination  of  the  merits  of  appellant's 
claim  for  pension. 

The  sole  question  presented,  and  which  is  decisive  of  appellant's  right 
to  pension,  is — Wai  he  in  line  of  duty  when  the  injury  was  received! 

This  question  has  peen  decided  by  the  Department  in  two  cases  which 
are  identical  in  principle,  and  analagous  as  to  the  facts  involved,  with 
the  claim  under  consideration.  (See  cases  of  Ammerman,  William  M., 
Vol.  1,  P.  D.  p.  5  and  Jones,  William,  Idem  p.  87.) 
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tbe  leading  case  on  this  subject,  Ammerman,  Win.  M.,  supra,  the 
artment  discusses  this  subject  at  length  as  follows  : 
There  has  been  much  vagueness  of  thought  and  loosness  of  expres- 

on  the  subject  under  consideration.  Some  of  this  has  arisen  from 
phraae,  "in  service  andlineof  duty,'*  being  regarded  as  designating 
statas  of  the  man^  instead  of  designating,  as  it  does,  his  pursuit,  pro- 
ion,  or  business.  Wounds  and  injuries  producing  disability  or  death 
r  be  incurred  in  the  service  at  a  time  when  the  soldier  is  not  absent 
a  his  command,  nor  in  arrest,  nor  in  pursuit  of  private  business,  or 
isure,  and  when  he  has  by  no  negligence  or  misconduct  put  himself  oiit- 
)  of  the  line  of  duty;  and  yet  such  wound  or  injury  may  not  have  been 
irred  in  the  line  of  duty.  An  injury  may  be  received  by  a  soldier, 
>  is  entirely  blameless  at  the  same  moment  of  time,  which,  under 
I  set  ot  circumstances,  would  be  received  in  the  line  of  duty,  while, 
ler  another  set  of  circumstances,  it  would  not  be  received  in  the  line 
luty,  the  cause  producing  the  injury  and  the  connection  of  that  cause 
h  the  military  profession  alone  determining  that  question.    Nnmer- 

illustrations  of  this  will  suggest  themselves  to  persons  who  have 
en  thought  to  the  question,  and  who  are  familiar  with  the  almost  in- 
te  variety  of  circumstances  under  which  disabilities  have  been  in- 
red  in  the  military  service.  One  only  will  be  given  :  A  commander 
the  eve  of  battle  is  asleep  in  his  tent.  A  spy,  who  for  mouths  has 
n  with  his  forces,  secretly  enters  the  tent  for  the  puri>ose  of  obtain- 

and  conveying  to  the  enemy  valuable  written  information  as  to 
plans  of  battle  and  the  disposition  of  his  forces,  contained  in  orders 
lis  officers  prepared  to  be  sent  out  at  daylight,  and  which  are  under 
pillow.  In  the  attempt  to  secure  the  papers,  the  sleeper  is  disturbed 
I  wakes,  and  the  spy,  for  his  own  safety,  and  in  order  not  to  be  baffled 
lis  attempt — though  no  such  thing  entered  into  his  original  design — 
kes  the  officer  with  a  dagger  and  kills  him.  Here  there  can  be  no 
»tiou  that  the  soldier  died  in  line  of  duty,  for  the  death  cause  was 
inected  directly  with  and  was  due  to  the  military  service.  But  sup- 
;e  that  he  had  been  killed  at  the  same  time  and  under  like  circum- 
nces  by  a  thief  who  was  after  his  pocket-book ;  the  death  cause  would 
sn  have  no  connection  whatever,  directly  or  indirectly,  proximately 
remotely,  with  the  military  x)rofessiou.  His  death  would  not  in  any 
nner  be  due  to  the  service,  nor  would  he  have  died  in  line  of  duty, 
the  sense  in  which  that  phrase  is  used  in  the  pension  laws.  In  one 
ise,  as  you  say,  the  officer,  in  the  last  supposed  case,  was  in  the  line 
duty,  but  not,  for  the  reasons  just  stated,  in  the  sense  that  gives  title 
pension.  The  cause  of  disability  or  of  death,  giving  title  to  pension, 
ist  in  some  manner  pertain  to,  and  have  a  natural  and  logical  con- 
ction  with,  the  military  service,  and  to  line  of  duty  \\\  svuOl  %«\\^^? 
This  laDgange  applies  with  equal  force  to  this  cAvum,  aTv(V\%  v^v^vwVj 
r/  to  the  appellants  title  to  pension,  upon  the  bA&\^  wW'i^.vivX.  ^V5>\^ 
A'i  ofjc/ectioij  Js  acconUugly  nfflrmed,  and  llie  a\>\>ew\  OL\^\\v\^"afc^ 
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occult  disabilities-medical  testimony, 

Jacob  S.  Stewaet. 

Where  claimuDt  fails  to  present  medical  testimony  sbowiug  treatment  either  at  the, 
time  the  alleged  disability  was  incurred,  or  during  the  remainder  of  hfs  serric^' 
and  he  fails,  also,  to  prove  by  competent  medical  testimony  treatment  for  alleged 
disease  of  heart,  until  years  after  bis  discharge ;  held :  the  rejection  of  claim  irii 
proper. 

Assistant  Secretary  Battkins  to  the  Commissioner  of  Pensions^  Oct.  8, 1881, 

Herewith  are  returned  the  papers  which  accompauied  your  reportin 
the  claim  of  Jacob  S.  Stewart,  late  of  Co.  F,  100th  Ohio  Volunteers,! 
for  invalid  pension,  certificate  No.  156,873. 

HISTORY. 

Claimant  enlisted  July  24, 1862,  and  was  discharged  June  20, 18()5». 

Declaration  filed  May  30, 1870,  alleges  palpitation  of  the  heart  from 
over-exercise  at  the  battle  of  Bed  Clay,  Ga.,  in  June^  1864. 

Affidavit  filed  January  3,  1881,  alleges  that,  at  Besaca,  Ga.,  abontL 
May  14, 1864,  he  was  overcome  by  the  heat,  rendering  him  unfit  foi 
duty  for  several  weeks. 

Affidavit  filed  June  10, 1882,  alleges  disease  of  heart  and  lungs,  and 
pain  in  the  head  resulting  from  over-heat  at  Besaca,  Georgia. 

The  records  of  the  War  Department  show  that  claimant  entered  hoB'i 
pital,  August  10, 1864,  with  flesh  wound  of  leg;  was  furloughed;  agait 
entered  hospital  January  17, 1865,  with  gunshot  wound  of  leg ;  returned 
to  duty,  January  30, 1865.    Mustered  out  with  company,  June  20, 18()& 

Three  medical  examinations,  in  1871,  1880,  and  1882,  rcspectivelj, 
reveal  no  indications  of  alleged  disabilities. 

The  claim  was  rejected  June  20,  1882,  on  the  ground  of  "  no  record 
regimental  surgeon,  or  commissioned  officer,  or  other  sufficient  testimony 
of  incurrence;  no  reliable  medical  testimony  of  condition  at  and  for 
years  after  discharge,  and  no  disabilities  found  by  the  Examining  Sor 
geous.'' 

The  claim  was  re  opened,  and,  the  office  still  adhering  to  its  action, 
the  claimant  appealed. 

OPINION. 

There  is  no  record  of  the  disability  for  which  the  appellant  claimsj 
pension,  and  no  medical  testimony  showing  treatment  at  incurrence,  or 
during  the  remainder  of  his  service.  Ho  has  failed,  also,  to  prove  bj 
competent  medical  testimony  treatment  for  disease  of  heart,  until  man; 
years  after  his  discharge.  The  last  medical  examination,  furthermore} 
reveals  no  disability  from  the  cause  alleged. 
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The  testiuiouy  of  comrades  leads  to  tbe  belief  that  the  t'lppellant  wafi, 
some  extent,  overcome  by  heat  at  tlie  time  alleged.    They  do  not  say 

what  extent  he  was  itijared,  and  other  testimony  is  clearly  not  suffi- 
ent  to  prove  any  connection  between  the  alleged  over  heating  and  the 
sease  of  beurt  and  lungs,  which  the  appellant  claims  resulted  there- 
Dm.  In  the  case  of  Andrew  J.  Mclntire,  (Vol.  1,  P.  D.,  p.  20,)  it  is 
sld  that  *'  lay  testimony,  unsnpported  by  the  record  or  by  direct  med- 
ad  evidence,  and  which  is  dated  years  after  claimant's  discharge,  can- 
>t  be  accepted  as  proof  of  incurrence  of  the  alleged  disability  in  the 
srvice."  The  assistant  surgeon  does  not  remember  treating  the  appel- 
at  for  tbe  alleged  disability,  and  there  is  no  medical  evidence  what- 
rer  of  treatment  therefor  in  the  service. 

Soldiers  are  not  exempt  from  the  accidents  and  casualties  common  to 
lose  engaged  in  other  occupations ;  nor  is  it  reasonable  to  suppose 
lat  casualties  incurred  in  the  military  service  are  more  severe  than 
lose  incurred  in  civil  life.  Excessive  heat  and  over-exertion  often 
^mpel  men  engaged  in  the  peaceful  pursuit^  of  civil  life  to  abandon 
leir  work  for  a  short  period ;  but  such  causes  rarely  leave  any  perma- 
*nt  disablement,  and  produce  only  a  temporary  inconvenience.  Or- 
inary  prudence  requires  a  man  in  civil  life,  who  is  over-heated  to  an 
arming  extent,  to  call  in  the  aid  of  a  physician ;  and  ordinary  pru- 
snce  would  have  required  this  soldier  to  put  himself  under  the  care  of 
le  surgeon  provided  by  the  Government  to  look  after  the  health  of 
imself  and  of  his  comrades.  In  the  case  of  the  soldier,  medical  treat- 
ment was  free  to  him,  and  he  cannot  have  the  excuse,  which  a  civilian 
iffering  from  such  a  disability  might  have  had,  of  being  unable  to  pro- 
ire  medical  attendance.  If  found  to  be  seriously  disabled,  he  would 
%ve  been  sent  to  a  hospital.  The  fact  that  the  appellant  has  no  hos- 
ital  record  for  this  disability,  and  can  furnish  no  medical  testimony  of 
^eatmcnt  for  the  over-heating  and  the  alleged  result?,  makes  the  pre- 
imption  very  strong  that  he  experienced  merely-  a  temporary  incon- 
^nience.  It  is  not  enough  for  him  to  prove  by  comrades  that  he  was 
B'crcome  by  heat ;  he  must  prove  that  some  disability  in  a  pensionable 
Kgree  resnlted  therefrom,  as  pensions  are  not  granted  for  trivial  inci- 
Bnts.  He  has  failed  to  do  this,  or  to  prove  that  disease  of  heart  and 
ings,  if  it  exists,  resulted  from  the  overheating,  or  from  any  other  inci- 
ent  of  his  army  service. 

Upon  the  return  of  these  papers,  you  will  have  the  opportunity  to 
ijndicate  the  claim  the  appellant  has  filed  for  gunshot  wound,  which 
as  not  yet  been  passed  upon  by  you. 

Yonr  action  in  rejecting  the  claim  for  disease  of  heart  and  lungs  re- 
alting,  it  is  alleged,  from  over  heating  at  the  battle  of  Resaca,  Ga.,  is 
Birmed,  and  the  appeal  dismissed. 
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proof  of  disability  in  the  service. 
Tobias  Baney. 

In  the  absence  of  a  record,  or  of  medical  evidence,  showing  the  incnrrence  of  an  al- 
leged disability  in  the  service  and  line  of  duty,  or  its  existence  and  trcatmeot 
either  in  the  service  or  at  date  of  discharge,  and  where,  also,  there  is  a  laek  of 
testimony  from  any  of  claimant's  commissioned  officers,  or  from  disinterested  com- 
rades, to  establish  claimant's  allegations,  the  claim  should  be  rejected. 

Assistant  Secretary  Uaickins  to  the  Commissioner  of  Pensions^  Oct  14, 

1887. 

Herewith  are  returued  the  papers  which  accompanied  your  report 
upon  the  appeal  in  the  invalid  pension  claim  of  Tobias  Baney,  Compaoj 
H.,  195th  Pennsylvania  volanteers,  No.  262,467. 

In  the  original  declaration  (informally  execnted  before  a  Notary  Pq1> 
lie),  filed  Nov.  4, 1878,  claimant  alleges  that,  at  Washington,  D.  0.,on 
or  abont  Jan.  15, 1866,  he  was  attacked  by  palpitation  of  the  heart, 
which  became  worse  after  his  discharge  and  return  home;  that  he  is 
able  now  to  do  very  little  manual  labor ;  that  ho  has  not  been  employed 
in  the  military  or  naval  service  otherwise  than  as  stated  above. 

In  declaration  (informal)  executed  before  a  Justice  of  the  Peace,  filed 
June  13,  1884,  he  alleges  that,  at  Washington,  D.  C,  he  was  attacked 
by  heart  disease,  and  claims  pension  for  disability  therefrom. 

In  declaration  (informal)  filed  March  18,  1885,  he  alleges  that  fit 
Washington,  D.  C,  on  or  about  Nov.  30, 1865,  he  was  attacked  by  heart 
disease;  that  he  did  not  give  it  any  attention  at  the  time;  that  lie 
never  asked  to  be  excused  from  duty,  and  never  went  to  sick  call. 

Clain^ant,  June  23, 1885,  testifies  that  the  physician  who  first  treated 
him  since  service  is  dead. 

Claimant,  Aug.  1, 1885,  testifies  that  he  paid  said  physician  cash,  and 
consequently  there  was  no  book  account. 

Claimant,  Oct.  4, 1884,  testifies  :  "  I  do  hereby  state  why  I  am  unable 
to  get  the  affidavit  of  any  officer  or  surgeon  :  first,  because  I  never  re- 
ported to  sick  call,  which  I  should  have  done,  but  I  thought  my  disease 
would  wear  off;  I  got  some  little  medicine  at  Washington,  myself; 
second,  I  still  thought  we  would  get  home  before  we  did,  and  so  I  did 
not  report  to  the  Surgeon.  I  did  not  think  he  had  any  medicine  that 
would  do  me  any  good." 

After  special  examination,  the  claim  was  rejected  July  29,  1886,  on 
the  ground  of  "  no  record  at  the  War  Department  of  the  alleged  disease 
of  the  heart,  and  the  claimant  is  unable,  after  a  thorough  special  exam- 
ination, to  furnish  competent  testimony  as  to  its  origin  in  the  service 
and  line  of  duty,  or  to  show  its  existence  for  some  years  after  dis- 
charge." 

From  this  adverse  action  the  appeal  is  taken. 
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OPINION. 

The  records  of  the  War  Deparfc-nent  as  well  as  the  sworn  statements 
of  the  claimant  show  that  ho  was  first  enrolled  as  a  recrnit  at  Lancas- 
ter, Pa.^  Feb.  28, 1865,  to  serve  for  one  year,  and,  without  having  made 
any  hospital  reconi,  he  was  mustered  out  of  service  with  his  company  on 
the  3l8t  day  of  January,  1866,  at  Washington,  D.  G. 

The  foregoing  synopsis.of  the  history  of  this  claim  shows  that,  in  the 
first  informal  declaration^  filed  by  appellant,  he  states  that  he  incurred 
his  alleged  disability  about  two  weeks  prior  to  his  discharge  from  the 
service,  and,  the  subsequent  declarations  and  sworn  statements  made 
and  filed  by  him  are  so  conflicting,  the  truth  of  his  statements  must 
necessarily  depend  upon  the  weight  of  reliable  and  disinterested  testi- 
mony given  by  his  officers  and  comrades. 

Comrade  Tarlton  Bean  testifies  before  a  Special  Examiner:  ''Claim- 
:ant  was  a  well  man  when  he  joined  the  company;  never  knew  of  his  be- 
ing sick  before  the  war,  except,  perh<ips,  he  had  the  ague  or  something 
like  that;  remembers  that  toward  the  latter  part  of  our  service  he  com- 
plained of  pain  in  left  side  in  heart  region." — (Has  a  good  reputation, 
bnt  is  related  to  claimant  by  marriage.) 

Comrade  John  Shollow  states  that ''  claimant's  health  was  good  when 
he  joined  the  company ;  knows  that  he  got  sick  somewhere,  but  cannot 
tell  where,  nor  what  it  was.  Complained  first  of  his  breast,  got  sick 
and  was  under  the  doctor's  care.  This  was  sometime  in  November,  can- 
cot  remember  the  year;  knows  that  he  has  been  sick  ever  since.  (The 
Special  Examiner  states  that  Bates'  History  of  Pennsylvania  shows 
that  this  witness  deserted  November  20, 1865,  and,  therefore,  he  could 
not  have  been  present  when  the  claimant's  alleged  disability  was  incur- 
red.) 

Comrade  James  McClure  testified  that,  when  claimant  joined  the  com- 
pany, he  was  a  stout,  robust  man.  He  first  heard  liim  comi)laiii  at  Per- 
ryville,  Va.,  in  June  or  July,  1865.  He  complained  of  something  like 
rheumatism,  pains  in  his  legs.  Do  not  know  any  other  ailment ;  when 
he  (claimant)  came  home,  he  comjilaiued  of  the  rheumatism  and  has  con- 
tinned  to  complain  of  it  ever  since.  Remembers  now  that  he  also  com- 
plained of  a  severe  beating  and  jumping  of  his  heart  while  in  the  Army. 

William  Uouscal,  Istduty  Sergeant  of  claimant's  company,  testified 
as  follows :  ^'Knew  claimant  when  he  enlisted — was  considered  a  strong 
hearty  man.  I  left  the  company  on  French  leave  when  we  arrived  in 
Washington  in  1865."  Witness  does  nut  remember  Uiat  claimant  ever 
complained;  saw  him  after  his  return,  perhaps,  after  a  month  or  two, 
and  he  was  complaining  of  pains  across  his  breast. 

Isaac  S.  Filbert,  Orderly  Sergeant  of  claimant's  company,  testified 
that  he  never  knew  of  him  having  any  disability  of  any  kind  whatever. 
A  company  roll  kept  by  this  witness  shows  claimant  re|)orted  sick 
November  8, 186§. 
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William  D.  Stauffer,  who  was  Captain  of  claimant's  company,  testifies 
he  does  not  remember  anything  as  to  claimant's  alleged  disease,  or  that 
he  was  sick  in  service. 

Lieut  Jefferson  O.  Oalbraith  stated  under  oath  before  a  Special  Ei- 
aminer,  April  9, 188G:  ^^I  knew  claimant  well  in  the  service.  He  re- 
ceived a  big  bounty,  did  very  little  for  it,  and  never  was  exposed  in 
any  way :  I  never  knew  him  to  contract  heart  disease,  or  any  other 
sort  of  disability,  while  in  the  service.  He  lived  better  and  was  better 
taken  care  of  while  with  me  in  service  than  he  ever  was  before  or  since 
•  •  •  •  •  fQp^  jn  noy  opinion,  from  my  knowledge  of  the  man  aud 
his  services  in  the  army,  it  is  a  fraudulent  one.  I  am  not  biased  against 
the  claimant  in  any  way  whatsoever  •  •  •  •  .  He  (claimant) 
looked  better  after  leaving  the  service  than  before  entering  it.  I  lived 
in  Bainbridge,  Ijancaster  County,  Pa.,  until  about  te^  or  eleven  years 
ago  (May,  1876).  I  saw  the  claimant  from  date  of  discharge  up  to  that 
time  quite  frequently.  I  never  heard  him  complain  of  any  injuries  re^ 
ceived  in  service,  *  *  .  I  never  knew  the  claimant  to  be  sick  or  to 
complain  of  any  sort  of  sickness  at  Washington,  D.  C,  or  elsewhere 
while  under  my  command;  the  fact  is  he  was  too  lazy  to  take  the 
trouble  to  complain.  I  am  positive  I  would  have  heard  of  it,  if  he  had 
heart  disease  while  in  the  service ;  for  the  reason  that  he  was  lazy  and 
did  not  want  to  do  duty  and,  had  there  been  any  thing  the  matter  with 
him,  he  would  have  made  it  known  in  order  to  be  excused  from  guard 
or  other  duty."  (Special  Examiner  in  his  report,  filed  May  12,  1886, 
states  "this  witness'  character  is  excellent.") 

Claimant  filed  the  testimony  of  several  neighbors,  showing  that,  when 
he  enlisted,  he  was  possessed  of  good  sound  health,  and  that,  when  he 
was  discharged,  or  soon  thereafter,  he  appeared  to  look  ill,  and  com- 
plained of  not  being  able  to  work.  He  also  filed  the  testimony  of  Dr. 
George  W.  Beane,  who  states  **he  has  known  claimant  since  boyhood; 
he  (claimant)  was  a  sound  young  man  wben  he  entered  the  army.  Have 
been  his  family  physician  since  Aug.  28, 1867 ;  was  called  to  attend  his 
wife ;  soon  after,  he  treated  claimant  for  diarrhoea.  He  had  acute  pains 
of  the  heart,  with  difficulty  of  breathing.  Treated  him  for  these  troubles 
off  and  on,  since  1876 ;  treated  him  mostly  for  heart  trouble,  also  ma- 
laria. 

Dr.  George  T.  Weseman  testified  that  he  was  claimant's  family  phy- 
sician from  November,  1872,  to  June,  1876.  Treated  claimant  several 
times,  but  is  not  positive  as  to  nature  of  disease.  Thinks  he  has  some 
recollection  of  giving  hira  medicine  for  some  heart  trouble. 

Dr.  F.  W.  Beane,  in  a  reply  to  office  letter  of  June  10, 1885,  states 
that  claimant  has  been  under  his  care  at  various  times  since  1868,  that 
for  first  four  or  five  years,  he  (claimant)  was  able  to  labor  about  one- 
third  of  his  time.  Since  1873,  he  has  really  not  been  able  to  do  any- 
thing except  very  light  work,  and,  then,  only  about  J  the  timej  could 
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Kiot  stand  the  san  for  many  years  ;  that  he  claims  now  to  be  entirely 
disabled  for  manual  labor,  and  has  been  ifor  several  years. 

In  comparing  the  declarations  made  and  filed  by  claimant  with  the 
affidavit  of  comrades  who  t^tified  in  his  behalf,  it  will  be  readily  seen 
that  there  is  a  failure  to  corroborate  each  other,  e8i>ecially  as  the  claim* 
ant  admits  that  he  never  received  any  medical  treatment  while  in  the 
service,  and  ever  attended  sick  call. 

One  of  the  witnesses  who  testified  to  claimant's  alleged  sickness  in 
tliearmy  is  a  relation;  and  the  1st  duty  sergeant's  testimony  is  cer- 
tainly nnreliable,  as  it  is  shown  by  his  own  admission  tbathe  was  away 
from  the  company  and  regiment  at  the  time  it  is  claimed  Baney  was 
sick  at  Washington,  and  as  comrade  Shollow's  testimony  is  in  positive 
contradiction  to  the  sworn  declaration  of  claimant,  L  e.,  as  to  receiving  - 
Medical  treatment  while  in  the  service.  The  testimony  given  by  the 
claimant's  Gapt.,  Lieut.,  and  Orderly  Sergeant  must  be  accepted  as 
outweighing  that  given  by  comrades  who  testified  tliat  the  alleged  dis- 
ease of  heart  was  contracted  in  the  service  and  line  of  duty. 

Looking  at  the  Medical  evidence  filed  in  this  case  from  the  most  lib- 
eral stand-point,  it  is  found  not  to  be  sufficient  to  prove  the  origin  of 
claimant's  alleged  disability  in  service  and  line  of  duty,  as  the  said  evi- 
dence shows  that  claimant  was  first  treated  not  earlier  than  two  years 
after  his  discharge. 

The  record  and  parol  evidence  proves  beyond  all  reasonable  doubt, 
that,  from  the  date  of  claimant's  enlistment  to  the  time  he  was  dis- 
charged, he  had  not  undergone  any  severe  military  duty,  nor  suffered 
from  exposure,  or  hardships,  incidental  to  a  soldier's  life  in  active  field 
service,  as,  when  he  enlisted,  it  was  within  forty  days  of  date  of  the 
surrender  of  the  Confederate  Armies  of  Virginia ;  so  that,  from  the 
time  he  was  mustered  into  service,  to  the  date  of  his  discharge  there- 
from, he  was  merely  doing  garrison  duty,  which  of  itself  was  not  likely 
to  cause  overexertion  or  produce  heart  disease. 

Therefore,  in  the  absence  of  an^'  positive  or  reliable  record  or  medi- 
cal evidence,  showing  the  incurrence  of  said  alleged  disability  in 
the  service  and  line  of  duty,  or  of  its  existence  and  treatment  for  the 
same  while  in  the  service  or  at  time  of  discharge  ;  and  as  he  has  failed 
to  prove  such  facts  by  the  testimony  of  any  of  his  commissioned  officers, 
)r  that  of  reliable  and  disinterested  comrades,  the  Department  believes 
the  rejection  of  this  claim  was  in  conformity  with  the  requirements  of 
the  statutes  relating  to  the  granting  of  invalid  pensions,  and  with  the 
iilings  of  the  Department.  "  Lay  testimony  given  twenty  years  after 
he  alleged  incurrence  of  a  disability,  and  unsupported  by  record  or 
nedical  testimony,  will  not  establish  a  claim."  (John  W.  Dodge,  claim 
^o.  461,490.    Decisions  Relating  to  Pensions,  Vol.  1,  page  211.) 

In  this  case,  it  was  between  eighteen  and  nineteen  years  from  the  time 
)f  discharge  before  claimant  filed  the  testimony  of  comrades,  or  of 
leighborS;  to  prove  the  origin  of  the  alleged  (VV&a\>\V\l^  \  *''''^\i^\^'Caw«i 
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is  absence  of  record  evidence,  and  there  are  conflicting  and  anreliable 
statenieutsof  claimant's  witnesses :  Heldj  claim  not  established."  (Claim 
of  David  Smith  Co.  £,  70th  Begt.  Ind.  Vols.  Decisions  Relating  to  Pen 
sions  Vol.  1.  page  201.) 

From  the  foregoing  decisions  as  well  as  the  weight  of  reliable  evidence 
in  the  case,  the  Department  is  convinced  there  was  no  error  in  the  ac- 
tion of  your  office  in  rejecting  the  claim,  and  therefore  affirms  the  same. 


certificate  of  disadility^second  service, 

William  Banner. 

1 :  Cotemporaueoas  statements  in  the  certificate  of  disability  upon  which  the  soldier 
was  discharged  are  held  to  be  not  only  sufficient  to  oveicome  the  presumption  of 
prior  soundness,  but  as  folly  establishing  the  facts  therein  stated,  until  over- 
thrown by  unquestionable  evidence. 

2:  The  soldier^s  second  enlistment  raises  the  presumption  that,  if  any  disability  was 
contracted  in  the  first  service,  he  had  recovered  from  it  when  he  presented  him- 
i^elf  for  enlistment  in  the  second  service. 

As%x8t<int  Secretary  Hawkins  to  the  Commissioner  of  PensUynSy  October 

14,  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
Sept.  23, 1887,  upon  the  appeal  in  the  original  invalid  pension  claim, 
No.  121529,  of  William  Banner,  late  Pvt.  Co.  "B'',  17th  Penna.  Car.. 
with  the  action  of  the  Department  thereon. 

HISTORY. 

The  basis  of  this  claim  is  defective  vision,  loss  of  liearing,  and  rheuma- 
tism^ alleged  to  have  been  contracted  in  the  service  and  lino  of  dutj. 

Claimant  in  his  original  application^  filed  Jan.  2G,  1867,  alleges  that 
lie  was  detailed  as  company  cook,  and,  while  performing  the  duties  of 
that  position,  his  eyesight  became  very  much  affected  from  the  smoke 
of  the  fires. 

Claimant,  in  an  affidavit  filed  Dec.  31, 1879,  alleges  that,  while  hospital 
cook  he  contracted  sore  eyes  at  Aqnia  Church,  Ya.,  in  Jan.  1863,  which 
was  caused  by  the  smoke  from  pine  wood  which  they  used.  He  was 
treated  in  regimental  hospital. 

In  an  affidavit  (executed  before  a  notary  public),  file^  Feb.  13,1882, 
claimant  states  that  the  disability  for  which  he  claims  pension  adses 
from  disease  of  eyes,  contracted  near  Fredericksburg,  Va.,  about  Jan., 
J 863,  and  caused  by  typhoid  fever. 

Claimant,  in  an  application  filed  Jan.  15,  1883,  alleges  that,  while  iu 
the  line  of  duty  at  Fredericksburg,  Va.,  about  Jan.  24,  1863,  he  con- 
tracted rheumatism,  loss  of  hearing,  and  bad  eyesight,  caused  by  bad 
diet,  bad  water,  and  exposure,  and  was  treated  in  regimental  hospital 
At  Cole  Laadiugj  Va.,  from  w\iic\\  \i^  vjaa  (W^eVvoiT^,^. 
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The  records  of  the  War  Department  show  that  William  Binner  was 
enrolled  Sept.  1, 1862,  as  a  private  in  Co.  ''E",  17tb  Pa.  Cav.  for  3 
years,  and  is  reported  to  Feb.  28, 1803,  present,  on  extra  duty  in  hospi- 
tal department  as  cook ;  April  30, 1863,  discharged  for  disability  March 
24, 1863.    Ketnrn  for  Jan.,  1803,  incomplete. 

William  Baner,  private  Co.  "  D",  180th  Pa.  Vols,  was  enrolled  Feb. 
16,  1864,  at  Philadelphia  for  three  years.  To  June  30, 1865,  present. 
Mastered  out  Ang.  15, 1805.    Also  borne  as  Banner. 

^^  The  records  of  this  office  furuish  no  evidence  of  disability  as  claimed. 
<'  Regtl.  Hospl.  records  not  on  file." 

The  Surgeon  General's  report  shows  that  there  are  no  records  of  above- 
named  regiment  on  file  in  his  office  showing  treatment  prior  to  July, 
18^4. 

Tlie  Certificate  of  Disability  upon  which  claimant  was  discharged  the 
service  March  24, 1863,  contains,  over  the  signature  of  William  Tice, 
Capt.  commanding  company,  the  statement  that,  ^'During  the  last  two 
*'*'  months  said  soldier  has  been  unfit  for  duty  35  days;  he  has  been  a 
^^  trustworthy  and  faithful  soldier.  At  his  enlistment  was  employed  as 
^'  company  cook;  from  there  transferred  to  the  hospital  department  as 
*^  cook.  He  is  now  disabled  by  the  defects  of  his  eysight,  which  renders 
^*  him  ifiefficient  for  further  duty  ;  and  over  the  signature  of  Isaac  Wal- 
*'  born,  surgeon  17th  Pa.  Cav.,  the  following  statement:  <' Incapable  of 
'^  performing  the  duties  of  a  soldier  because  of  defective  vision  which  is 
^^  hereditary  and  has  existed  for  upwards  of  20  years ;  of  late  his  eye- 
^^  sight  grew  more  imperfect  so  that  he  was  obliged  to  relinquish  his  duty 
'^  SB  cook.  For  some  time  past  has  snfiered  from  Asthma.  Degree  of 
"  disability,  one-third." 

Claimant  was  examined  at  Dayton,  Ohio,  Feb.  8, 1882,  by  a  board  of 
examining  surgeons,  consisting  of  J.  S.  Beck,  J.  M.  Weaver,  and  A,  S. 
Dunlop,  who  report : 

"We defined  cataract  of  left  ej'e  and  incipient  cataract  of  right;  al- 
"most  blind  in  left  eye  .and  diminished  vision  in  right."  Bate,  $12  per 
month. 

Claimant  was  again  examined  at  Dayton,  Ohio,  Feby.  7,  1883,  by  the 
same  board  of  examining  surgeons,  who  report : 

"  No  enlargement  of  joints ;  no  heart  trouble.  Complains  of  muscu- 
^'  lar  pain  about  shoulders,  and  about  hips  in  assuming  a  stooping  posi- 
"  tion.  Has  slight  chronic  conjunctivitis,  but  not  sufficient  to  rate.  Is 
*'  almost  completely  deaf  in  right  ear;  can  hear  ticking  of  watch  only 
'*  when  applied  in  immediate  contact  with  ear. 

'^  We  rate  rheumatism  at  one- fourth ;  partial  deafness,  one-eighth.^' 

Claimant  was  examined  at  Dayton,  Ohio,  Sept.  10, 1885,  by  a  board 
of  examining  surgeons,  consisting  of  U.  Adams,  A.  U.  Iddings,  and 
J.  S.  Beck,  who  report : 

**  He  has  a  vision  of  six-hundredths  according  to  test.  Nothing  ab- 
'« normal  in  appearance  for  one  of  his  age.    He>  l\^«»  mo\^V.^'a.\."a.T\Vi'5N\.^«"^- 
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*^  cretious  of  both  ears.  He  has  severe  deafness  of  right  ear,  but  hea^n 
^<  watch  tick  when  placed  immediately  to  ear.  He  hears  fairly  well  with 
<'  left  ear.  He  has  no  stractaral  change  of  any  of  the  joints.  Heart 
^^  normal ;  also  liver  and  spleen.  He  has  a  breathing  capacity  of  three 
<^  inches ;  no  cough ;  no  tenderness  in  lumbar  region  where  he  alleges 
*'  pain." 

Kate :  three-eighths  for  disease  of  eyes ;  rhenmatism,  0 ;  disease  of 
cars,  0. 

It  appears  that  this  claim  was  rejected  by  yonr  office  April  20, 1882, 
upon  the  ground  that  '^  the  records  show  that  claimant  suffered  from 
weak  eyes  for  many  years  before  he  entered  the  service,  and  that  the 
disease  was  not  contracted  in  the  service." 

Claimant  subsequently  applied  for  pension  for  additional  disabilities, 
viz.,  deafness  and  rheumatism,  whereui)on  his  claim  was  reopened,  and, 
after  a  special  examination  of  the  same,  it  was  rejected  by  yonr  office 
April  5, 1886,  upon  the  following  grounds :  "  Former  action  in  the  re- 
"  jection  of  the  claim  by  reason  of  disease  of  eyes — on  the  ground  of  ex- 
^^  istence  prior  to  enlistment — adhered  to.  Bheumatism  and  deafness 
'^  alleged  in  declaration  filed  Jan.  15, 1883,  rejected  on  the  ground  of 
<<  no  record,  and  no  satisfactory  evidence  connecting  said  disabilities 
<^  with  the  service  and  line  of  duty,  the  witnesses  having  no  personal 
^<  knowledge  as  to  the  nature  of  claimant's  sickness  in  service.  Claim- 
<^  ant  states  that  he  first  had  rheumatism  in  fall  of  1865,  but  states  that 
'^  he  hsis  no  doubt  that  it  was  due  to  exposure  at  Fredericksburg,  Va. 
(See  deposition.  Special  Examiner's  report.     See  brief  face.J 

From  that  action  the  appeal  is  taken. 

OPINION. 

The  basis  of  this  claim  is  the  alleged  incnrrence  of  defective  vision, 
loss  of  hearing^  and  rheumatism^  in  the  service,  about  the  latter  part  of 
January,  1863;  and  the  appeal  rests  upon  the  assumption  that  the 
Bureau  of  Pensions  has  rejected  the  claim  in  spite  of  the  evidence  by 
which  claimant's  allegations  are  supported,  A  review  of  that  evidence 
leads  me,  however,  to  the  conclusion  that  the  rejection  was  proper  for 
the  following  reasons  : 

\st:  Claimant  first  enlisted  in  the  service  for  three  years,  beginning 
September  1,  1862,  and  was  discharged  on  a  certificate  of  disability 
March  24, 1863.  He  alleges  that  his  disabilities  were  incurred  about 
the  latter  part  of  January,  1863,  just  two  months  prior  to  liis  discharge 
ux3on  the  aforesaid  certificate.  In  his  original  application  he  ascribes 
his  "defective  vision ''to  the  ^^  smoke  of  the  Jires^  which  he  encountered 
while  detailed  to  do  the  duties  of  a  cook ;  but,  in  an  affidavit  subse- 
quently made,  he  alleges  that  his  "disease  of  eyes"  was  contracted 
"  near  Fredericksburg,"  and  was  "caused  by  typhoid  fever."  The  con- 
flict between  the  two  statements  is  apparent,  and  throws  discredit  upon 
claimant    There  is,  however,  \u  ttie  accovtv\>«k.w^\\\^\vw5>^x^^  ^i»  ^wsk^Vi.t^ 
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iopy  of  tbe  certificate  of  disability  upon  which  claimant  was  discharged 
Tom  his  first  service  (March  24, 1863)  and  which  he  received  after  the 
leriod  when,  as  he  alleges,  he  incurred  the  disabilities  of  which  he  com- 
)laiD8.  That  certificate,  signed  by  William  Tice  (Capt.)  of  claimant's 
x)mpany,  and  by  Isaac  Walborn,  the  Sargeon  of  his  regiment,  gives 
jat  one  disability  as  the  reason  for  claimant's  discharge,  viz :  <'  defect 
Df  his  eyesight,"  which  Surgeon  Walborn  certifies  '*is  hereditary  and 
bas  existed  for  upwards  of  20  years.^  This  certificate,  in  the  absence 
of  unquestionable  evidence — which  does  not  appear  in  this  case — going 
to  show  a  *' mistake,"  or  ^'fr<aud,"  must  be  accepted  as  proof  that  the 
alleged  '^defective  vision"  existed  prior  to  claimant's  enlistment.  As 
is  said  in  the  case  of  Alonzo  F.  Westcott  (Vol.  1.  P.  D.,  p.  316):  *'Co- 
temporaneous  statements  contained  in  the  certificate  of  disability  ui>on 
wbich  the  soldier  was  discharged  from  the  service  are  held  to  be  not 
only  snfiScient  to  overcome  the  presumption  of  prior  soundness,  but  as 
fully  establishing  the  facts  there-in  stated,  until  over-thrown  by  unques- 
tionable evidence."  In  this  case,  instead  of  the  '^statements  contained 
in  the  certificate"  being  "over-thrown,"  they  are  fortified  by  satisfac- 
tory evidence  uttered  by  various  competent  witnesses. 

2nd :  There  is  no  record  to  show  the  incurrence  by  claimant  of  either 
'^loss  of  hearing"  or  << rheumatism,"  as  alleged  by  him,  prior  to  his  dis- 
charge from  his  first  service.  On  the  contrary,  there  appears  in  the 
iccompanying  papers  a  statement  made  by  claimant  to  the  effect  that 
lis  first  experience  of  "rheumatism"  was  "in  the  fall  of  1865" — evi- 
lently  several  months  subsequent  to  Aug.  15,  1865,  the  date  of  his  dis- 
:harge  from  his  second  service.  However,  inasmuch  as  claimant  alleges 
hat  his  disabilities  (including  "  loss  of  hearing"  and  "rheumatism") 
iriginated  in  his  first  service,  (but  of  which  there  is  lack  of  proof)  it  is 
;lear  that  the  ruling  as  to  "origin  of  disability"  and  "second  enlist- 
oent",  made  by  the  Department  in  the  case  of  John  C.  Brown  (Vol.  1, 
\  D.,  p.  321)  is  applicable  to  this  Appeal,  viz :  "Claimant's  second  en- 
istment  raises  the  presumption  that,  if  any  disability  had  been  con- 
racted  in  the  first  service,  claimant  had  recovered  from  it  when  he  pre- 
ented  himself  for  enlistment  the  second  time.  This  presumption  will 
taud  until  clearly  disproved."  The  "  presumption  ",  here  indicated,  is 
nlly  maintained  against  claimant  in  the  accompanying  papers. 

3rd:  The  Medical  examinations  to  which  claimant  has  been  sub- 
ected,  since  his  discharge,  although  not  completely  harmonious  with 
aeh  other,  are  in  no  degree  in  conflict  with  tbe  foregoing  interpreta- 
ion  of  the  record  in  this  case.  They  are  doubtful,  even  as  to  the  ex- 
stence  of  any  pensionable  disability  without  reference  to  the  origin  of 
he  same. 

I  see,  therefore,  no  reason  for  disturbing  the  action  of  your  office  and, 
lence,  dismiss  this  appeal  as  lacking  proof  of  claimant's  allegations* 


350  DECISIONS   RELATING  TO   PENSIONS. 

lycbease— disability  before  enlistment, 

Walter  Jam^es. 

Where  ibo  weight  of  medical  evidence  shows  that  the  pension  already  allowed  is  pro- 
portionate to  the  disability  alleged,  the  claim  for  increaw  sboaid  be  denie^l ;  anil, 
where  a  claim  for  additional  disability  is  evidently  based  upou  a  cause  existiiig  be- 
fore cnlistmonty  the  Claim  should  be  rejected. 

AisUtant  Secretary  Hawkins  to  the  Commissioner  of  Paisions^  Oct.  12, 

1887. 

Herewith  are  returned  the  papers  which  accompanied  j'our  report  of 
September  16th,  1887,  upon  the  appeal  of  Walter  James  from  the  de- 
cision of  your  office  rejecting  Lis  claim  for  additional  pension,  Certifi- 
cate No.  299,230. 

The  said  Walter  James  was  enrolled  as  a  private  in  company  "  G"of 
the  2Gth  regiment  of  Ohio  Volunteers  on  the  2nd  of  July,  1861.  On 
the  roll  for  September  and  October,  1863,  he  is  reported  absent,  wounded 
in  action  at  Chickamauga,  Georgia,  on  the  19th  of  September,  1863.  On 
the  roll  for  January  and  February,  1864,  he  is  reported  as  having  beeu 
transferred  to  the  97th  regiment  of  Ohio  Volunteers.  On  the  roll  for 
March  and  April,  1864,  he  is  reported  as  having  rejoined  his  company 
at  Chattanooga,  Tennessee,  on  the  23rd  of  January,  18^4,  from  absent, 

wounded,  and  was  left  at  Chattanooga,  sick,  January 1864.    He 

was  mustered  out  with  a  detachment  on  the  25th  of  July,  1864,  at  Chat- 
tanooga, Tennessee. 

The  records  of  the  ofBce  of  the  Surgeon  General,  U.  S.  A.,  show  that 
Walter  James,  Corporal,  Co.  "G",  2Gth  Ohio  Vols.,  received  a  flesh 
wouud  of  the  left  arm  at  the  battle  of  Chickamauga,  Ga.,  September 
19th,  1863,  for  which  he  was  treated  in  hospital  atNashville,  Tennessee, 
until  the  26th  of  November,  1863,  when  he  was  furlougbed.  He  re- 
turned from  furlough  on  the  15th  of  January,  1864,  and  to  duty  on  the 
21st  of  January,  1864. 

On  the  9th  of  October,  1884,  Mr.  James  filed  an  application  for  pen- 
sion, in  which  he  alleged  that,  in  the  fall  of  18GI,  he  caught  cold;  that 
his  physician  pronounces  his  diseases  urethral  stricture,  perineal  fistnia 
and  chronic  cystitis;  also  that  he  was  wounded  in  the  left  arm  and  side 
by  a  bayonet,  at  the  battle  of  Chickamauga,  Ga.,  about  the  19th  of 
September,  1863 ;  that  he  is  entirely  disabled  by  these  causes. 

On  the  18th  of  June,  1885,  a  certificate  was  issued  granting  Mr.  James 
a  pension  on  account  of  disability  from  the  bayonet  wound  of  the  left 
arm.  The  claim  on  account  of  disability  for  urethral  stricture,  perineal 
flstnla  and  chronic  cystitis,  was  rejected  on  the  ground  that  the  cause 
of  the  disability  from  these  sources  existed  be/ore  the  applicant  enlisted. 

On  the  20th  of  March,  1886,  Mr.  James  filed  a  declaration  in  which 
he  claimed  increase  of  pension  on  account  of  increase  of  disability  from 
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bbe  woaud  of  the  left  arm ;  and  renewed  his  claim  for  pensiou  on  ac- 
Boant  of  disability  from  strictare  and  disease  of  the  bladder. 

The  claim  for  increase  on  acconnt  of  the  wound  of  the  left  arm  was 
rejected  by  your  office  on  the  21st  of  August,  1886,  on  the  ground  that 
the  pension  originally  allowed  was  proportionate  under  the  law  to  the 
disability  from  that  cause.  The  rejection  of  the  claim  for  pension  on 
Eicconnt  of  stricture  of  the  urethra  and  disease  of  the  bladder  was  af- 
firmed on  the  same  ground  as  the  previous  application. 
From  this  action  the  appeal  is  taken. 

The  perineal  fistula  under  which  the  applicant  labors  is  the  result  of 
the  stricture.  The  diseased  condition  of  the  bladder  most  probably 
originated  from  the  stricture.  Stricture  of  the  urethra  is  very  rarely 
the  result  of  any  other  disease  than  gonorrhoea.  The  presumption  is 
so  gtrongly  adverse  to  a  claim  for  pension  on  accoont  of  disability  from 
stricture  of  the  urethra  when  the  result  of  other  cause  than  injury, 
that  such  claim  could  rarely,  indeed,  be  established. 

In  this  case  it  appears  from  a  certificate  made  on  the  13(h  of  May, 
1885,  by  Dr.  John  McCurdy,  then  a  member  of  the  board  of  surgeons 
at  Youugstown,  Ohio,  acting  under  his  official  oath  as  such,  that  he 
treated  Mr.  James  for  stricture  before  he  went  into  the  service,  by  rec- 
ommending the  use  of  sounds.  The  certificate  of  Dr.  McCurdy  is  of 
much  greater  weight  in  the  consideration  of  this  case,  than  all  the  eri- 
dence  presented  by  the  applicant  to  sustain  his  claim. 

The  decision  of  your  office  rejecting  the  claim  for  increase  of  pension 
on  account  of  disability  from  the  wound  of  the  left  arm  is  affirmed  for 
the  reason  that  the  rate  the  applicant  is  receiving  is  proportionate  to 
the  disability  from  that  cause ;  and  the  rejection  of  the  claim  for  addi- 
tional pension,  on  account  of  disability  from  stricture  of  the  urethra, 
perineal  fistula  and  disease  of  the  bladder,  is  affirmed  for  the  reason 
that  the  cause  of  such  disability  existed  before  the  applicant  enlisted. 


LiyE  OF  DUTY-^ABSENCE  FROM  COMPANY, 

William  H.  Cummings. 

^  Soldier  voluntarily  absent  from  bis  Company  is  out  of  tbe  Hue  of  duty  and  exclu- 
sively responsible  for  \^hatever  casualties  befall  bim  not  legitimately  connected 
with  the  military  service. 

A.98t.  Secretary  Haickhis  to  the  Commissioner  of  Pensions,  October  12,1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  in 
the  invalid  pension  claim  No.  162,386,  of  Wm  H.  Cummings,  late  private 
Co.  I,  24th  Massachusetts  Vols  : 

In  his  original  declaration,  filed  Jan.  3, 1871,  claimant  alleges  that, 
on  or  about  Nov.  1, 1861,  at  Keadville,  Mass.,  in  attempting  to  get  upon 
the  cars  to  go  into  BostoUy  bis  foot  slipped  from.  t\i^  i^\dX>toe\si  ^\A  V^ 
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fell  npou  a  post  aud  tbe  frozeo  groaDd,  striking  upon  Lis  bead,  prodae- 
ing  a  bad  fracture  of  his  aukle,  whicli  has  totally  disabled  him  for  either 
duty  or  labor  to  this  day,  causing  his  discharge  from  the  service;  and 
he  was  not  treated  in  any  hospital. 

The  Adjt.  Gen.  U.  8.  A.,  April  8, 1871,  reports  "  Wm.  H.  CnmmiDgs 
enrolled  Oct.  7, 1861,  at  Beadville,  in  Co.  I,  24th  Mass.  Vols.,  to  serve 
three  years,  and  mustered  in  from  said  date.  Nov.  aud  Dec  1861,  he  is 
reported  absent,  sick,  since  Nov.  17,  1861 ;  May  and  June  1862,  <D& 
serted,  Nov.  19, 1861 '  (latest).  No  evidence  that  the  Co.  was  in  aetioii 
Nov.  1, 1861.  Charge  of  desertion  not  removed.  There  is  no  Certificate 
of  Disability  on  file." 

The  Adjt.  Gen.  U.  S.  A.  Feb.  16,  1887,  reports  as  follows,  to  wit: 
<' The  charge  of  desertion  against  this  man  was  removed  by  S.  0.245, 
Par.  1  nd.  Qrs.  Dept.  of  the  East,  Dec.  6,  1870,  and  he  was  honorably 
discharged,  Dec  6,  1870,  to  date  Nov.  10, 1861.  This  man  is  considered 
discharged  by  S.  O.  245,  Par.  1  Ud.  Qrs.  Dept.  East  Dec.  6,  1870,  to 
date  Nov.  10,  1861,  because  of  injuries  fo  his  head^  fractured  skull^  re- 
ceived while  on  furlough  from  Camp  at  Beasville,  Mass.,  by  striking 
bis  bead  against  a  post,  as  he  was  jumping  on  the  railroad  cars." 

Tbe  claim  was  rejected  April  10, 1887,  on  tbe  ground  that "  the  record 
shows  that  tbe  disability  alleged  was  not  incurred  iu  the  line  of  dnt^." 

From  this  adverse  action  the  appeal  is  taken. 

OPINION. 

The  record  of  the  War  Department  proves  conclusively  that  appel- 
lant was  away  from  bis  command  and  on  furlough  when  he  was  so  un- 
fortunate as  to  incur  the  alleged  injury  or  disability ;  and,  inasmuch  as 
(here  is  not  a  particle  of  reliable  evidence  to  disprove  tbe  said  record, 
tbe  Department  knows  of  no  law  or  rule  whereby  the  action  of  yonr 
office  rejecting  this  claim  can  be  legally  reversed. 

The  evidence  filed  proves  beyond  a  doubt  that  appellant  is  badly  dis- 
abled and  iu  a  most  deplorable  couditipn,  and  it  also  shows  that,  prior 
to  his  entering  upon  any  active  duty  as  a  soUlierand  while  on  furlough, 
in  attempting  to  get  upon  a  train  at  Readville,  for  Boston,  Mass.,  he 
received  bis  unfortunate  injury.    Tbe  Department  has  ruled : — 

*'  When  a  soldier,  having  been  killed  by  a  locomotive  engine,  while 
absent  from  camp  on  a  pass  iu  pursuit  of  pleasure;  Held  :  not  in  line 
of  duty.''  (Claim  of  Sarah  Croft,  Decisions  relating  to  Pensions,  Vol. 
1,  page  270.) 

A  soldier  voluntarily  absent  from  his  company  is  out  of  the  line  of 
duty  and,  therefore,  exclusively  responsible  for  whatever  casualties  be- 
fall him  not  legitimately  connected  with  his  military  service.  (Claim  of 
John  Yant,  No.  187,402.  Decisions  relating  to  Pensions,  Vol.  1,  page 
118.) 

Tbe  law  granting  pensions  to  maimed  and  disabled  soldiers  has  es- 
tablisbed  three  conditions  precedent,  ^\i\c\i  mv\^\,\iKiy  ^t^^^^X^  ws^t^iu 
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order  to  entitle  the  claiuiaut's  name  to  be  placed  on  tbe  pension  rolls  of 
tbe  United  States,  and  which  conditions  are  as  follows,  viz : 

1.  That  claimant  was  duly  enlisted  and  mustered  into  the  Military, 
Naval,  or  Marine  Service  of  the  United  States ; 

2.  That  the  disability  or  disease  alleged  must  have  been  incurred  or 
contracted  while  in  the  service  and  line  of  duty,  or  be  the  sequence  or 
result  of  such  disability  or  disease ; 

3.  The  disability  for  which  the  pension  is  cl  limed  must  be  found  to 
exist  in  a  pensionable  degree  by  an  Examining  Surgeon  or  Board  of 
Surgeons  of  tbe  Pension  Office. 

As  the  whole  history  of  this  claim  proves  that  appellant,  although 
duly  enlisted,  was  not  in  the  line  of  duty  as  a  soldier,  but,  on  the  con- 
trary, was  on  leave  of  absence  or  furlough,  and  away  from  his  command 
when  he  incurred  his  alleged  disability,  the  Department  affirms  the  re- 
jection of  his  claim  and  dismisses  the  Appeal. 


affidavit  amendatory  of  declaration, 

Joseph  C.  Mold. 

An  affidaviti  having  the  effect  of  entirely  changing  the  character  of  a  claim,  cannot 
he  considered  as  an  amendment  to  an  original  declaration,  and,  in  order  to  he  so 
considered,  it  mnst  state  facts  <jferma(n  to  the  original  basis  of  the  claim. 

A99istant  Secretary  HaicJcins  to  the  Commissioner  of  Pensions,  October 

8,  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
the  13th  ult.,  upon  the  appeal  of  Joseph  C.  Mold,  late  of  Co.  B.  8th 
Minn.,  Vols.,  Certificate  No.  224,516. 

HISTORY. 

The  claimant,  in  declaration  filed  June  7,  1878,  alleges  that  he  was 
Jojured  by  being  thrown  from  his  horse,  and  that  the  injury,  combined 
With  use  of  alkali  water,  caused  a  derangement  of  the  liver. 

In  an  affidavit,  filed  March  30, 1881,  he  states  that  he  omitted  in  his 
Original  declaration  to  allege  injury  to  spine  and  injury  to  left  side. 

The  soldier  wa^  pensioned  at  the  rate  of  $2  per  month  from  July  12, 
1865,  for  "injury  to  back  and  right  side,  and  resulting  indigestion".  In- 
c^reased  upon  the  same  disabilities  to  $8  per  month  from  May  7, 1884. 

In  his  declaration,  filed  April  23, 1884,  for  increase,  he  states  that  <'at 
the  same  time  and  place  he  received  the  injuries  for  which  he  is  now 
pensioned,  he  also  received  an  injury  of  left  hip,  which  he  omitted  from 
)iis  original  declaration  ". 

Upon  this  showing,  the  soldier's  pension  on  account  of  "  Injury  to 
back  &  left  side  and  resulting  indigestion  and  injury  to  left  hip"  was 
increased  to  $6  from  April  23,  1884,  and  $12  from  ^1^^  1  ,\%%V. 
167o7  PEN 23 
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Since  the  filing  of  the  claim,  this  soldier  has  been  given  the  benefit 
of  the  following  medical  examinations,  viz :  ^ 

Jan.  13,  1879 — Single  Snrgeon,  Fairbault,  Minn.,  Rate  0 

June  4, 1879 — Board  of  Surgeons,  St.  Paul,  Minn.,     "      0 

May   4,  1881        "      "         *<  "      «  '^        "      0 

Nov.  1,  1882        '<       *<         "  "       "  "        "      0 

June  10, 1884        "      "         "        Mankato,       "        "    Total 

May    7,1884        "      "         "       Fairbault       "        "    ^  3rd  Grade 

June  9, 188G        <'      «         "  "  *<        "    Total  for  inja- 

ries  to  back  and  side ;  i  total  for  injury  to  left  hip  and  atrophy  of  leg; 

nothing  for  indigestion,  and  i  total  for  disease  of  heart. 

It  was  contended  on  Dec.  8, 1886,  that,  **  if  the  allegation  of  1878  was 
broad  enough  to  cover  the  injury  to  side  alleged  in  1881",  it  was 
broad  enough  to  cover  injury  of  hip  alleged  in  1884,  that  the  two  alle- 
gations were  not  materially  different  in  character,  that  the  affidavit  of 
1884  should  be  considered  as  supplemental  to  original  declaration,  and 
arrears  for  injury  to  hip  should  be  allowed. 

Your  Bureau  declined  to  allow  arrears,  holding  that  the  injury  to 
left  hip  could  not  properly  be  construed  as  germain  to  the  original  dec- 
laration. 

From  this  action,  an  appeal  was  filed  April  18, 1887,  contending  that 
your  action  in  declining  to  allow  him  arrears  was  erroneous,  and  that 
the  rate  granted  him  was  too  low. 

Your  action  upon  the  latter  contention  was,  you  state,  based  maiDiy 
upon  the  certificate  of  the  Fairibault,  Minn.,  Examining  Board,  of  June 
9,  188G;  and,  by  reference  to  their  findings,  it  is  observed  that,  after* 
careful  and  thorough  examination,  they  rate  soldier  total  for  disability 
caused  by  injury  of  back  and  left  side,  and  i  for  injury  of  left  hip  and 
atrophy  of  leg,  and  decline  to  rate  for  indigestion,  as  they  find  no  disa- 
bility from  that  cause. 

It  is  contended  on  appeal  that  the  '*  injury  of  back  and  side,"  alleged 
for  the  first  time  in  1881,  and  which  was  accepted  by  your  Bureaa  as 
gerinain  to  original  declaration,  is  no  less  a  specific  disability  than  in- 
jury to  liip,  mentioned  in  1884;  thatitwasaccepted  that  the  injury  was 
received  at  the  same  time  and  place  and  under  precisely  the  same  cir- 
cumstances as  that  of  *^back  and  side" — was  in  fact  a  part  of  tlie 
same — and  that  the  declaration  of  1884  was,  in  spirit  and  intent,  as  sop- 
plementary  and  amendatory  to  the  original  allegation  as  that  of  1881, 
and  should  be  so  regarded. 

OPINION. 

The  former  adjudications  of  this  claim  by  your  office  appear  to  pre- 
sent some  features  inconsistent  with  your  present  action  rejecting  ap- 
pellant's claim  for  arrears  on  account  of  the  disability  alleged  in  his 
declaration  of  April  23, 1884.  An  examination  of  the  record  discloses 
a  eon  fusion  and  uncertainty  iu  deaWu^  v?\Wx  Wi^  «u^^^V\aA\t.'^  disabilities 
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and  the  grauting  of  pension  therefor,  which  is  well  calculated  to  mis- 
lead him,  and  renders  the  contention  of  the  appeal  both  reasonable  and, 
iuview  of  the  former  action  of  your  office  herein,  unanswerable. 

It  will  be  seen  from  the  history  of  this  claim  that  the  appellant  first 
filed  a  declaration  in  1878  in  which  he  alleges,  as  the  basis  of  his  claim, 
a  fall  from  his  horse  injuring  him  and  causing,  combined  with  the  use 
of  alkali  water,  derangement  of  the  liver. 

In  1881,  he  files  an  affidavit  alleging  an  injury  to  spine  and  left,  side  as 
having  been  incurred  at  the  same  time  and  by  the  same  cause  as  al- 
leged in  his  first  declaration. 

This  was  considered  by  yoar  office  as  sufficiently  explanatory  and 
amendatory  of  his  first  declaration,  and  to  be  sufficiently  germain  to  the 
disabilities,  therein  alleged,  to  relate  back  to  the  date  of  its  filing,  and 
avoid  the  limitation  Act  of  March  3, 1879. 

He  was  accordingly  pensioned  from  July  5,  1865,  for  "  injury  to  back 
aod  right  side,  and  resulting  indigestion  ". 

Ill  1884,  he  files  another  declaration  alleging  an  injury  to  left  hip  in- 
carred  at  same  time  and  place  and  under  precisely  the  same  circum- 
stances as  the  other  disabilities  for  which  pensioned,  and  for  which  he 
claims  an  increase  of  pension  and  arrears. 

Upon  this  declaration,  his  pension  was  increased  to  $12,  but  claim  for 
arrears  for  last  alleged  disabilities  was  denied  on  the  ground  that  in* 
jury  of  left  hip  was  not  germain  to  the  allegations  of  his  original  dec- 
laration, and  could  not  be  held  as  explanatory  or  as  amendatory  of  said 
declaration  so  as  to  avoid  the  effect  of  the  statute. 

The  appellant  contends  with  graat  force,  that,  if  the  allegations  of 
bis  original  declaration  were  considered  broad  enough  to  include  iwjwry 
of  hack  and  left  side^  alleged  in  his  declaration  of  1881,  so  that  the  latter 
declaration  could  be  considered  as  an  amendment  explanatory  of  the 
former,  then,  said  allegations  are  certainly  broad  enough  to  cover  the 
injury  to  left  hip  alleged  in  his  declaration  of  1884;  and  by  the  same 
course  of  reasoning  it  should  be  considered  as  an  amendment  explana- 
tory of  the  original  declaration  and  relate  back  to  the  date  of  its  filing 
80  as  to  entitle  him  to  arrears  for  said  last  alleged  disability.  If  the 
former  action  of  your  office  should  be  taken  as  correct,  there  is  no 
escape  from  the  reasoning  of  the  appellant ;  and  arrears  should  be  al- 
lowed him  for  the  disabilities  alleged  in  1884,  for  the  same  reason  that 
they  were  granted  for  the  disabilities  ./?r«^  alleged  in  1881. 

The  Department  is,  however,  clearly  of  the  opinion  that  your  former 
action  herein  was  erroneous.  The  allegations  made  in  the  original  dec- 
laration of  appellant  are  specific  in  chb-racter  and  require  no  explana 
tion.  The  basis  of  his  claim  is  alleged  to  be  injuries  sustained  by  being 
thrown  from  his  horse,  which,  in  connection  with  the  use  of  Alkali 
water,  caused  a  derangement  of  the  liver.  The  allegation  of  injury  to 
spine  and  side,  alleged  in  the  declaration  of  1881,  is  as  foreign  to  the 
original  claim  as  can  be  imagined ;  it  is  specific meX:k^\^^V^\^\i'^N\si%\sRk 
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possible  or  probable  connectiou  with  liver  disease.  In  fact,  the  injury 
to  spine  and  side  appear  to  have  been  recognized  by  your  office  as  in- 
dependent disabilities,  and  were  specifically  mentioned  in  theeertiliciite 
issued  to  the  appellant.  The  same  reasoning  now  invoked  by  your  of 
ficCf  in  declining  to  entertain  the  allegation  of  '^  injury  to  left  hip"  as 
an  amendment  germain  to  the  original  claim  of  1378,  could,  and,  under 
the  established  ruling  of  the  Department,  should,  have  been  applied 
when  soldier  was  originally  pensioned.  It  was  held  by  the  Depart 
ment  in  the  claim  of  Hurst,  Albert  O.  (Digest  1885,  p.  172,)  and  .'iffirnied 
by  numerous  decisions  since  rendered,  that  an  affidavit  having  tbe  ef- 
fect of  entirely  changing  the  character  of  a  claim  could  not  be  consid- 
ered as  an  amendment  to  a  declaration,  and  that,  in  order  to  be  so  coq- 
sidered,  it  must  state  facts  germain  to  the  original  basis  of  the  claim. 

It  is  not  intended,  herein,  to  disturb  the  former  action  of  your  office 
in  this  case,  as  that  is  now  final  and  is  not  before  the  Department  on  this 
appeal ;  but,  as  appears  from  the  foregoing,  the  argument  of  the  appel- 
lant herein  relying  upon  said  former  action  and  citing  the  same  as  a 
precedent,  it  was  considered  advisable  to  point  out  the  error  then  com- 
mitted, and  to  distinctly  recede  from  it,  that  it  might  not  be  perpet- 
uated. 

The  Department  is  clearly  of  the  opinion  that  your  action  refusing 
arrears  upon  the  declaration  filed  April  23, 1884,  for  the  reasons  given, 
was  correct 

The  contention  of  appellant  for  a  re-rating  is  without  merit.  The  rat- 
ings heretofore  made  are  in  accordance  with  the  recommendations  con- 
tained in  the  certificates  of  the  medical  examinations  to  which  he  has 
been  subjected,  and  the  opinion  of  the  Medical  Eeferee  will  not  be  dis- 
turbed on  appeal.  (See  case  of  O'Grady,  Wm.  D.  L.  Vol.  1,  P.  D.  p. 
222.) 

For  the  above  reasons  your  action  of  rejection  herein  is  affirmed,  and 
the  appeal  dismissed. 


prior  soundness. 
James  Bundy. 

TLe  presnmption  of  law  is  in  favor  of  claimant's  soundness  prior  to  enlistment  in  the 
service  j  bat  sach  presumption  may  be  over-come  by  positive  and  direct  testimony 
establishing  tlie  contrary. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  PensionSj  Octoh&rl% 

1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
the  27th  ult,  upon  the  appeal  of  James  Bundy,  Co,  O.,  48th  Pa.  Vols., 
invalid  pension  claim,  Certificate  No,  343,783. 

i 
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niSTOKY. 

'his  soldier  served  from  Dec.  20, 1864,  to  July  17, 1865. 

n  his  declaration,  filed  Feb.  21, 1880,  he  alleges  that  he  contracted 

iichitis  in  front  of  Petersburg,  Va.,  in  April,  1865* 

'he  Adjutant  General's  report  fails  to  show  the  soldier  absent  for 

canse  daring  his  term  of  service ;  nor  is  there  a  record  of  any 
fcbility. 
laimant  has  been  given  two  medical  examinations,  with  the  follow- 

result :  Sept.  9, 1881 — Single  Surgeon,  Goudersport,  Pa.,  rate  |f ; 
Y 18, 1883 — Board  of  Surgeons,  Willsborough,  Pa.,  rate  J. 
.fter  a  special  examination  of  the  claim  with  a  view  to  determine 
origin  of  the  alleged  disease,  the  claim  was  rejected  by  your  Bureau, 
u  16, 1885,  on  the  ground  that  the  alleged  disease  existed  prior  to 
stment  as  shown  by  claimant's  statement  and  that  of  his  brother 
>re  the  special  examiner, 
rom  this  action  an  appeal  was  filed  May  23, 1887. 

OPINION. 

here  is  no  record  of  the  disability  alleged,  nor  is  treatment  for  the 

e  in  the  service,  or  since  discharge,  prior  to  the  year  1868,  shown  by 

evidence  filed  in  support  of  this  claim. 

he  presumption  of  law  is  in  favor  of  appellant  being  sound  at  enlist- 

it,  and  this  presumption  will  control  until  overthrown  by  satisfactory 

imony. 

.  is  a  circumstance,  also,  which  should  be  considered,  that  the  appel- 

did  not  voluntarily  enter  the  military  service,  but  was  drafted  and 
pelled  to  join  the  army. 

is  a  well  known  fact  that  persons,  enlisted  under  these  circnm- 
ices,  were  generally  anxious  to  display  any  disability  which  would 
JVC  them  from  enforced  military  service,  and  were  not  apt  to  conceal 
constitutloual  defect  which  would  exempt  them.  We  may,  there- 
,  fairly  suppose  that  the  presumption  of  prior  soundness  of  the  ap- 
iDt  was  strengthened  by  the  circumstance  above  mentioned. 
Iiis,  however,  is  merely  a  presumption^  there  being  no  testimony  on 
3earing  upon  this  point — and,  like  all  such,  can  be  overcome  by  posi- 

and  direct  testimony  establishing  the  contrary.    The  appellant's 

testimony  before  the  special  examiner  who  investigated  this  claim 
ishes  just  such  evidence  as  would  be  required  to  rebut  the  aforesaid 
umption.  He  proceeds,  in  his  deposition  before  the  special  exam- 
» with  great  particularity  and  minuteness  to  describe  his  symptoms 
ng  a  number  of  years  prior  to  his  enlistment,  which  clearly  indicate, 
I  to  a  non- professional  mind,  the  presence  of  '^bronchitis"  in  an  ag- 
'ated  form  at  times;  and,  considering  his  statement  that  these  symp- 
5  appeared  whenever  he  caught  cold,OTwaae^^o^^\ft  Oaa»\i^^^  ^^ 
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wcatlier  ami  season,  the  disease  had  evidently  iissiimed  a  more  or  less 
chronic  or  i)erinanent  character  some  years  before  he  ^as  drafted  into 
the  service. 

It  is  trae  that  the  appellant,  after  his  claim  bad  been  rejected  by  your 
office  and  he  informed  of  the  fact  and  of  the  grounds  of  said  rejection, 
filed  a  subsequent  affidavit,  in  which  he  alleged  quite  a  different  state 
of  facts,  claiming  that  he  was  misunderstood  by  the  special  examiner. 

This  affidavit  must  be  reviewed  in  the  light  of  the  fact,  above  stated, 
that  he  had  then  been  informed  that  his  original  statements  were  fatal 
to  his  claim,  and  that  the  latter  was  an  attempt  to  avoid  the  effect  of 
his  former  admissions. 

Under  all  circumstances  in  which  it  becomes  necessary  to  rely  apoa 
human  testimony  to  establish  any  fact,  it  has  been  the  universal  rule  for 
centuries  to  regard  as  evidence  of  the  greatest  weight  the  admissions 
of  a  party  in  interest  against  himself;  nor  can  such  admissions  ever  be 
controverted  by  contrary  statements  made  pursuant  to  a  knowledge  of 
their  effect,  and  with  the  purpose  of  avoiding  it. 

To  adopt  any  other  or  different  rule  of  evidence  in  the  adjudication 
of  pension  claims  would  be  not  only  to  establish  a  most  dangerons 
precedent,  but  to  produce  a  manifest  absurdity.  In  this  claim,  the 
Special  Examiner  took  the  precaution  of  having  the  appellant  endorse 
in  his  own  hand  writing  the  words — "  I  have  heard  the  above  statement 
read  over  and  the  same  is  correct  and  just  as  I  stated  it  to  the  exam- 
iner''—  at  the  end  of  his  deposition ;  and  the  wisdom  of  this  act  upon 
the  part  of  the  examiner  is  exemplified  in  the  subsequent  conduct  of 
the  appellant. 

It  is  too  late  for  appellant — a  man  apparently  of  average  intelligence, 
and  in  the  full  possession  of  his  faculties  at  the  time — to  now  aver  that 
his  former  statements  were  misunderstood  and  misrepresented  by  the 
examiner,  with  above  endorsement  staring  him  in  the  face. 

The  minuteness  and  peculiarity  with  which  appellant  describes  his 
attacks,  his  symptoms  and  the  circumstances  producing  them,  prior  to 
his  entry  into  the  army,  bear  unmistakable  evidences  of  truth;  ami 
his  physical  condition  at  such  times  appears  to  have  been  identical  with 
what  he  describes  it  to  have  been  immediately  following  the  exposure 
endured  in  the  service  to  which  he  attributes  the  origin  of  his  disability. 

The  evidence  on  file  to  establish  prior  soundness  is  merely  negative 
in  character,  and  not  necessarily  inconsistent  with  the  statements  of 
the  appellant. 

The  statements  contained  in  appellant's  deposition  are  corroborated 
by  the  testimony  of  his  brother,  but,  in  the  opinion  of  the  Department^ 
appellant's  own  testimony  is  sufficient  to  establish  the  origin  of  his 
disability  at  a  time  long  prior  to  his  being  drafted  into  the  army. 

Your  action  of  rejection,  upon  the  grounds  stated  by  you,  is  accord- 
ingly affirmed,  and  the  appeal  dismissed. 
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origin  in  service-estoppel. 
Wesley  W.  Taylor. 

1.  Lay  testimony,  adduced  long  after  claimant's  discbarge,  mnst  be  supported  by 

medical  CTidonce,  or  by  tbe  record,  in  order  to  establisb  the  origin  uf  liis  alleged 
disability  in  first  term  of  service. 

2.  A  «cooiid  enlistment  operates,  ordinarily,  as  an  estoppel  on  claimant  wbose  disa- 

bilities are  alleged  to  bave  been  contracted  in  bis^i'8/  service. 

Aimiant  Secretary  Hawkins  to  the  CommUaioner  of  Pensions  j  Oct.  15, 1SS7. 

Herewith  are  retained  the  papers  which  accompanied  your  report 
npon  the  appeal  in  the  invalid  pension  claim  of  Wesley  W.  Taylor,  late 
private,  Co.  D.,  79  Ills.  Vols.,  Certificate  No.  326,497. 

In  his  original  declaration,  filed  Dec.  24,  1879,  claimant  alleges  that, 
at  La  Vergne,  Tenn,,  on  or  abont  the  2nd  or  8th  of  Dec,  1862,  he  be- 
came disabled  as  follows,  to  wit :  While  on  a  foraging  expedition  about 
five  miles  from  La  Vergne,  he  was  taken  sick  with  what  tbe  doctors 
called  "  spotted  fever'',  and  had  to  be  hauled  to  the  Camp,  The  fever 
settled  in  his  right  arm  and  left  eye,  disabling  him  for  the  practice  of  his 
profession,  that  of  a  lawyer,  he  being  unable  to  read  or  to  write ;  tliut 
he  was  placed  in  the  regimental  hospital  the  evening  after  said  forag- 
ing expedition,  and  the  fever  became  so  high  that  he  knew  nothing 
more  until  he  found  himself  in  the  General  Hospital,  Ko.  1,  at  Louis- 
ville, Ky.,  about  six  days  later;  that  he  was  then  taken  to  a  hospital 
ID  New  Albany;  that,  in  the  regimental  hospital,  he  was  treated  by 
A.sst.  Surgeon  Wheeler,  and  by  O.  Q.  Herrick,  a  brigade  or  division  Sur- 
geon, now  deceased;  that  he  was  discharged  Feb.  5, 1863,  but  was  not 
permitted  to  leave  the  New  Albany  hospital  until  Feb,  18, 1883,  because 
;ome  of  the  physicians  thought  his  fever  contagious ;  that  he  has  not 
)een  employed  in  the  military  or  naval  service  otherwise  than  as  stated 
tbove,  exce|)t  that,  about  Kov.  29,  1863,  he  was  mustered  in  as  a  Cav- 
alry Officer  at  the  organization  ot  the  lltii  Ind.  Cav.,  and  served  14 
Donths. 

May  10, 1886,  claimant  testified  that  he  has  addressed  several  letters 
o  Asst.  Surg.  Thomas  Wheeler,  but  has  received  no  reply,  and  desires 
he  Pension  Office  to  call  on  said  Surgeon  whose  P.  O.  address  is  San- 
born, Knox  Co.,  Ind.,  if  his  (Surgeon's)  statement  is  desired,  Claim- 
nt  further  testifies  that  he  first  discovered  that  his  left  eye  and  right 
,rm  were  afflicted  about  the  time  he  returned  home,  while  under  the 
reatment  of  Dr.  Joseph  C.  Cook,  (deceased),  in  March,  1863,  and  knew 
hat  the  eye  was  badly  swollen  and  painful  at  La  Vergne,  Tenn.,  about 
>ec.  8,  1862,  and  all  from  the  effects  of  spotted  fever  contracted  at  La 
.Tergne,  Tenn.,  about  Dec.  8,  1862;  that  his  right  arm  and  shoulder 
vere  also  swollen  and  painful  at  the  time,  and  continue,  at  times,  to 
well,  and  are  continually  painful  and  weak;  that  if  he  was  treated  in 
tospital  at  or  near  Nashville,  Tenn.,  he  does  not  know  it,  but  he  went 
o  regimental  hospital  for  medicine  and  got  \t  •,  xs'A^  W\vi\\<^w  ^wXr^ » 
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Claimant,  Marcb  27, 1880,  teslilies  that,  at  a  point  between  Nai^livilleaiid 
La  Yergne,  while  on  a  foraging  expedition,  he  contracted  spotted  fever, 
was  taken  to  General  Sill's  headqaarters,  and  was  doctored  by  0.  Q. 
Herrick,  then  of  Edgar  Co.,  His.  (deceased.);  that  he  has  been  treated 
by  Dr.  Walston  of  Paris,  His.,  Dr.  Cook,  of  Qnaker  Point,  Ills,  (deceased), 
and  by  Dr.  Walker,  of  WoofvlUe,  Ills. ;  that  he  is  totally  disabled  about 
once  each  year  during  the  warm  days  of  September,  from  the  effects  of 
said  spotted  fever. 

Claimant,  Dec.  26,  1881,  testifies  that  he  was  sent  to  Hospital  at 
Louisville,  Ky.,  was  there  probably  three  or  four  days,  when  he  was 
transferred  to  hospital  at  New  Albany ;  that  while  guarding  a  forage 
train  near  La  Yergne,  Tenn.,  he  was  taken  sick ;  that  O.  Q.  Herrick, 
(deceased),  a  Surgeon  in  the  Army,  treated  him,  and  that  he  (claimant) 
was  shortly  afterward  sent  to  Louisville,  Ky.,  which  was  abont  Dec  8, 
1862,  and  was  discharged  at  New  Albany,  Indiana,  because  of  sicknessf 
that  his  disease  was  called  << spotted  fever",  and,  technically,  cerebro 
spinal  meningitis;  and,  as  he  never  joined  his  regiment  after  he  con- 
tracted said  disease,  he  cannot  furnish  the  testimony  of  his  regimental 
Surgeon,  or  Asst.  Surgeon,  as  neither  of  them  treated  him  for  said  sick- 
ness ;  that  he  was  out  of  his  mind  and  cannot  tell  what  was  done  for 
him  during  this  sickness  at  first;  that  he  served  as  2nd.  Lient  in  Oo. 
"F",  11th  Ind.  Cav. ;  was  detailed  on  recruiting  service  under  one 
Truesdale ;  that  he  (claimant)  was  refused  admission  as  a  private,  in 
Co.  "F'',  nth  Ind.  Cav. 

Claimant,  in  affidavit  filed  March  29,  1886,  testifies  that  he  was » 
member  of  Co.  "  F  ",  11  th  Ind.  Cav.  Vols.,  never  was  regularly  mustered 
for  said  regiment,  but  did  recruiting  service  for  it  and  other  regiments, 
and  helped  organize  Co.  "  F",  11th  Ind.  Cav.,  drew  pay  to  March  2, 1864, 
and  got  some  sort  of  discharge  at  luka,  Miss.  He  thinks  this  was  the 
place  where  he  was  paid  as  2nd.  Lieut.,  but  cannot  find  the  paper  now, 
which  was  signed  by  R.  W.  Thompson,  Provost  Marshall,  who  was 
stationed  at  Terre  Haute,  Ind.,  and  lived  there;  that  he  went  into  the 
Cavalry  service  about  July  or  August,  1863,  cannot  give  exact  date; 
that  his  right  arm  and  shoulder  were  so  weak  that  he  could  not  use  the 
sword ;  that  he  was  almost  blind  in  his  left  eye,  and  could  not  tell  a  hoise 
from  a  man  with  that  eye. 

Aug.  3, 1886,  claimant  filed  the  following  unsworn  statement,  to  wit: 

"  The  evening  after  the  regiment  left  Kashville,  I  had  a  high  fever, 
and  the  next  morning  was  excused  from  duty,  but  got  permission  from 
Capt.  Young  to  go  out  some  four  miles  to  protect  a  forage  train,  and 
while  there  threw  open  fence,  preparing  for  a  fight  while  coming  back, 
and,  in  sight  of  camp,  I  fell  and  was  put  on  the  wagon,  and  from  that 
time  until  I  found  myself  in  hospital  at  Louisville,  all  I  know  is  here- 
say.  From  Louisville  I  was  sent  to  New  Albany ;  while  there  I  found 
dark  blue  spots  all  over  my  body,  and,  from  that  time,  my  left  eye  and 
rj^bt  arm  and  shoulder  have  beew  a\\\T\^,  \o^\vv^  ^l^ht  of  eye  entirely, 
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all  from  the  eiiects  of  spotted  fever.  The  shoulder  draws  uie  out  of  po- 
sition, the  arm  fails  to  perform  its  part,  either  in  dressing  myself  or  in 
eating.  I  have  never  buttoned  my  clothes  with  my  right  hand  since 
the  day  I  left  the  hospital  at  Louisville.  The  disease  was  contracted 
about  Dec.  8, 1862,  and  I  was  discharged  from  the  hospital  and  the 
service,  about  Feb.  5,  ISGS.'^ 

Claimant  testifies  before  Special  Examiner  McGinnis,  as  follows,  to 
wit :    "When  I  left  the  hospital  at  New  Albany,  I  came  home  to  Prai- 
rie Township,  Edgar  Co.,  Ills.,  and  was  confiued  to  my  house  until  the 
following  May.    I  think  May  10, 1863,  was  the  first  time  I  was  able  to 
get  out.    I  think  that,  for  the  first  six  years  after  discharge  from  the 
Army,  I  was  fully  two  thirds  disabled  for  performing  manual  labor; 
since  that  time  I  have  been  totally  disabled  for  performing  any  manual 
labor  whatev^er.    My  right  arm  is  entirely  disabled  caused  from  niy 
shoulder  being  paralyzed,  caused  by  the  fever  settling  there.    My  left 
eye  is  entirely  gone,  I  cannot  see  anything  with  it  at  all,  I  cannot  dis- 
tinguish light  from  darkness  with  it.    During  the  fall  of  1863,  after  I 
was  able  to  go  about,  I  assisted  to  organize  Co.  »*  F,"  11th  Ind.  Cav.,  at 
Terre  Haute,  Ind.    Robert  Stewart  was  the  Colonel.     I  acted  as  a  re- 
cruiting officer  and  received  the  pay  of  2nd.  Lieut.     I  continued  doing 
diflferent  kinds  of  service  with  this  command  until  March,  18G5.    I  was 
first  authorized  by  Col.  R.  W.  Thompson,  who  was  in  command  at  Terre 
Haute,  to  recruit  men  for  the  11th  Cavalry  and  other  Indiana  regiments. 
I  got  two  dollars  extra  for  every  man  I  recruited.    I  received  a  com- 
mission from  Gov.  Morton,  as  2nd.  Lieut.    My  mind  is  not  clear  in  re- 
gard to  my  status  while  connected  with  the  11th  Ind.  Cav.    I  know  I 
did  duty  of  various  kinds,  such  as  taking  recruits  to  the  front,  placing 
them  with  their  commands,  and  bringing  prisoners  from  the  front  to 
Camp  Chase,  Ohio.    I  also  made  a  trip  to  Chicago,  Ills.,  to  Canip 
Douglas  for  a  man.    I  was  also  engaged  in  arresting  deserters  &c.  &c. 
I  never  was  with  the  llth  Ind.  Cav.  in  the  field,  nor  did  duty  with  it 
at  any  time  after  it  left  Indiana,    I  continued  to  do  miscellaneous  serv- 
ice until  March  4, 1865,  when  I  was  mastered  out  at  Le.avenworth,  Kan- 
Bas.    I  was  cut  by  a  man  in  the  back  of  the  neck,  with  a  knife,  before 
the  war,  but  was  never  inconvenienced  thereby.    I  was  also  bayoneted 
at  Tiiscunibia,  Alabama,  by  a  Confederate  soldier,  while  engaged  in  a 
fight,  while  I  was  with  the  llth  Ind.  Cav. — I  was  right  by  the  side  of 
Col.  Bob  Stewart ;  we  were  making  an  attack  on  the  rebels  at  the  time, 
and  we  captured  the  place.    I  was  not  doing  regular  duty  with  the  regi- 
ment, but  I  was  there,  to  report  to  Col.  Stewart,  when  the  engagement 
srao  brought  on,  and  I  participated  in  it ;  I  do  not  remember  the  mouth 
he  fight  took  place;  my  impression  is  that  it  occurred  in  the  fall  of 
[804.     A  suit  of  clothes,  a  sword,  a  watch,  and  a   fine  sash  were 
)re8entcd  to  me;  I  was  under  that  command  (11,  Ind.  Cav.)  fourteen 
Donths.    I  did  help  recruit  Co.  «^F".  llth  Ind.  Cav.  and  was  in  camp 
n  Terre  Haute,  Ind.,  in  the  fall  and  winter  of  ISG'i*,  ^^V^x^^xiiNS^ss*  ^\» 


i 


' 


362  DECISIONS   RELATING  TO   PENSIONS. 

Indianapolis,  Intl.,  at  Camp  Garrington  ;  never  was  court  niartialed  at 
Gamp  Garrington,  or  at  any  other  place." 

The  Adj.  Gen.  U.  S.  A.,  Oct.  1, 1881,  reports :  "  Wesley  W.  Taylor^ 
Co.  "D'',  79th  Ills.  Vols.,  enrolled  Aug.  1,  1862;  on  roll  to  Oct.  31, 

1862,  as  corporal,  present ;  Dec.  31, 1802,  sent  to  hospital  Nashville 
Dec  1, 1862.  Discharged  at  Louisville,  Ky.,  Feb.  5, 1863,  on  Surgeon's 
Certificate.  The  nature  of  disability  for  which  discharged  not  stated. 
The  Certificate  of  disability  is  not  on  file  ^,  Name  not  borne  as  an  officer 
on  rolls  of  the  11th  Ind.  Cav. 

The  Adjutant  General  U.  S.  A.,  Jan.  21, 1886 :  <'  Wesley  W.  Taylor, 
Private  D.  70th  Ills.  Vols,  is  reported  on  roll  for  Jan.  and  Feb.  1863, 
absent  in  hospital,  Nashville,  Tenn.,  since  Dec.  1, 1863;  sametoAag. 
31, 1863;  Sept.  and  Oct.  1863,  discharged  at  Louisville,  Ky.,  Jan.  1863. 
(No  official  notice.  Dropped  by  order  of  Col.  Allen  Bunker).  Same 
report  on  muster  out  roll  of  Co.,  dated  June  12, 1865.  Eegimental re- 
turns to  Sept.  31, 1863,  report  him  absent  sick ;  return  for  Oct  1863, 
reports  him  discharged  Jan.  12, 1863,  at  Nashville,  Tenn. — The  records 
of  this  office  furnish  no  additional  information  as  to  soldier's  where^ 
abouts  at  time  indicated.  Eegimental  hospital  records  are  not  on  file. 
Some  or  all  regimental  hospital  records  are  in  the  possession  of  Dr. 
Thomas  J.  Wheeler,  Sanborn,  Knox  Co.,  Ind. 

The  Second  Auditor  U.  S.  Tr  easury,  in  his  report  of  Sept.  16, 1881 
reports  this  soldier  last  paid  to  include  Feb.  5,  1863,  and  furnishes  ft 
copy  of  final  statement,  dated  March  25,  1863,  and  signed  by  the  com- 
pany commander,  showing  him  discharged  at  Louisville,  Ky.,  Feb.  5, 

1863,  by  "  Col.  Mundy,  Commanding  Post.'' 

The  Surgeon  General  U.  S.  A.,  June  28, 1881,  reports  from  the  records 
of  this  office  that  "  Wesley  W.  Taylor,  Private  D.,  79th  Ills.  Vols.,  was 
admitted  to  No.  1  G.  H.,  Louisville,  Ky.,  Dec.  8, 1862,  with  bronchitis 
Chronica,  and  transferred  Dec.  10,  18G2,  and  that  he  was  admitted  to 
No.  10.  G.  H.  New  Albany,  Ind.,  Dec.  19,  1862,  with  pneumonia,  and 
returned  to  doty  Feb.  13,  1863. — There  are  no  records  of  the  regiment 
on  file." 

The  Surgeon  General  U.  S.  A.,  May  25, 1886,  reports  from  his  records 
that  "  Wesley  —  Taylor,  Pri.  D.,  79th  Ills.  Vols.,  entered  No.  6,  G.  H. 
Nashville,  Tenn.,  Dec.  3,  1862,  with  nephritis,  and  was  sent  to  Louis- 
ville, Dec.  8, 1862. — There  are  no  records  of  hospital  at  Gen.  Sill's  head- 
quarters bearing  on  the  case  on  file,  nor  an^^  records  of  La  Yergue, 
Tenn. — Name  not  borne  on  the  discharge  records  of  this  office." 

The  Second  Auditor,  April  7,  1884,  reports  as  follows,  to  wit:  '*lu 
the  case  of  Wesley  W.  Taylor,  late  Private,  Co.  D,  79th  Ills.  Vols.,  ibe 
final  statement  of  soldier  shows  that  he  was  discharged  by  reason  of 
Surgeon's  Certificate.'  No  Surgeon's  Cert  ificate  of  disability  on  file  in 
this  Office." 

After  Special  Examination  the  claim  was  rejected  Dec.  14, 1886,  on 
the  ground  of  "  no  record,  and  no  competent  testimony  showing  origin 
or  existence  in  the  service.    See  S.  ¥».  \\^\>oT\.«»r'* 
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From  this  adverse  action  the  appeal  is  taken. 

Aug.  22, 1887,  tlie  claim  was  referred  from  the  Law  Division  to  Dr. 
Campbel],  Medical  Beferee,  for  his  opinion  as  to  whether  it  is  probable 
or  possible,  from  a  medical  standpoint,  that  the  condition  of  right  arm 
and  left  eye  is  due  to  any  of  the  diseases  of  record,  Nephritis,  bron- 
chitis, or  pneumonia    x    x    x. 

August  23, 1887,  the  Medical  BcxCree  returned  the  case  to  the  Law 
Division,  with  the  opinion  that  '^  it  is  improbable  that  condition  of  right 
arm  and  left  eye  resulted  from  either  of  the  diseases  of  record,  viz : 
Nephritis,  bronchitis,  pneumonia;  but  it  is  probable  that  the  aforemen- 
tioned disabilities  resulted  from  the  alleged  cerebro  spinal  meningitis, 
or  spotted  fever,  and,  if  it  is  shown  to  the  satisfaction  of  the  legal  di- 
vision that  the  claimant  sustained  an  attack  of  aforesaid  fever,  the 
claim  can  be  considered  medically  established,  and,  if  approved,  a  rat- 
ing granted." 

OPINION. 

As  the  Medical  lieferee  has  given  his  opinion  from  a  Medical  stand- 
point, that  ^^it  is  improbable  that  the  present  condition  of  claimant's 
right  arm  and  left  eye  resulted  from  either  of  the  disabilities  for  which 
he  was  treated  while  in  the  service,''  the  only  question  to  be  determined 
is  as  to  whether  claimant  has  proved,  by  a  preponderance  of  reliable 
evidence,  that  he  did  contract  cerebro  spinal  meningitis,  or  spotted 
fever,  while  serving  in  Co.  ''D",  79th  Ills.  Infty.  Vols.,  while  in  the  line 
of  duty,  between  the  1st  day  of  August,  1862,  and  the  5th  day  of  Feb- 
ruary, 1863.  A  careful  examination  of  the  declaration,  and  of  several 
sworn  statements  made  and  filed  by  claimant,  shows  that  the  same  are 
conflicting,  inconsistent,  and,  therefore,  unreliable ;  and  the  parol  evi- 
dence furnished  by  comrades  to  prove  the  origin  of  his  alleged  disa- 
bilities in  the  service,  and  resulting  injuries,  is  found  to  be  unreliable 
and  not  of  sufficient  weight  to  overcome  the  positive  record  evidence 
made  at  the  time  of  claimant's  service  and  sickness  by  disinterested 
persons  whose  duty  it  was  to  make  a  proper  and  truthful  hospital  record 
of  the  names  of  all  soldiers  admitted  for  treatment,  and  the  names  of 
the  disease  or  injury  for  which  each  soldier  was  treated. 

"Lay  testimony  adduced  long  after  claimant's  discharge,  but  unsup- 
ported by  either  medical  or  other  record,  is  not  sufficient  to  establish 
the  incurrence  of  the  alleged  disability  in  first  terra  of  service,  x  x 
X  X  x."  (Claim  No.  225,474  Joseph  Hess,  Co."  C.  61st  Ohio  Vols. 
Decisions  Eclating  to  Pensions,  Vol.  1,  pfige  255.) 

The  record  evidence  fails  to  show  that  he  was  ever  treated  for  said 
disease  during  the  six  months  he  served  in  the  19th  Ills.  Vols,  but, 
on  the  contrary,  the  records  of  three  difi'erent  hospitals  show  that  he 
was  treated  while  in  service  only  for  nephritis,  chronic  bronchitis  and 
pneumonia,  respectively,  and  for  no  other  disability. 
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It  appears  froui  claimant's  sworn  statemeuts  that,  in  July  or  Xug., 
1863,  he  was  possessed  of  sufficient  health  and  strength  to  assist  in  re- 
cruiting Company  •<F''  of  the  nth  Begt  Ind.  Cav.  Vols.;  that  be  ac- 
cepted  a  Commission  from  the  Governor  of  the  state  of  ludiana  as 
Second  Lieut,  in  said  Co.,  and  served  full  fourteen  mouths  under  said 
commission  in  very  active  lalK>riou8  and  responsible  fluty y  up  to  the 
spring  of  1865;  and,  during  all  of  that  period  and  up  to  1868,  be  has 
failed  to  prove  by  any  reliable  disinterested  witness  that  ho  ever  re 
ccived,  or  was  in  need  of  any  medical  care,  or  attendance.  It  clearly 
appears  to  the  Department  that,  if  he  hcd  been  disabled  in  eitber  his 
right  arm  or  left  eye,  as  he  now  swears  he  was,  he  could  not  have 
performed  such  active  and  constant  service.  The  statement  be  has 
made  under  oath  as  to  his  having  received  a  bayonet  wound  while  en- 
gaged in  tbe  attack  on  Tuscumbia,  Ala.,  while  connected  with  the  11th 
Ind.  Cavalry,  is  found  to  be  fully  disproved  by  the  sworn  testimony  of 
several  members  of  said  company  and  regiment,  who  testified  before  a 
Special  Examiner,  and  who  are  positive  that  claimant  was  never  pres- 
ent in  active  field  service  with  the  said  regiment,  and,  besides,  the  reg- 
iment was  never  engaged  in  any  charge  or  battle  at  Tuscumbia,  Ala- 
bama. 

The  weight  of  reliable  testimony  given  by  members  of  Co.  "F'',llth 
Regiment  Cavalry,  Indiana  Volunteers,  proves  that,  when  claimant 
was  engaged  in  helping  to  recruit,  or  to  enlist  men  for  said  company 
and  regiment,  he  was  possessed  of  good  health,  sufficient  to  i)erform 
the  duties  of  the  position  which  he  then  undertook ;  and  that  he  bad 
no  apparent  defect  in  his  right  arm  or  left  eye.  This  state  of  facts  is 
sworn  to  by  men  and  comrades  who  knew  claimant  personally  at  the 
time  and  who  have  known  him  ever  since.  Claimant's  statement,  i.  e. 
<<  Since  the  date  of  his  discharge  in  Feb.  1863,  he  has  not  been  able  to 
use  his  right  hand,  not  even  to  button  his  clothes,"  is  found,  from  the 
weight  of  reliable  evidence,  to  be  untrue  and  as  having  no  fonndatiouin 
fact,  as,  if  it  was  true,  he  would  not  have  been  employed  by  Govemment 
as  an  officer  to  hunt  down  and  arrest  deserters,  and  like  dangerous  men. 
There  is  found  some  evidence  filed  in  this  claim  which  does  not  appear 
in  the  foregoing  history,  which  tends  to  prove  that  claimant  had  spotted 
fever  subsequently  to  his  discharge  from  the  79th  Ills.  Vols.,  and  prior 
to  his  entering  the  service  of  the  State  of  Indiana ;  but,  aside  from  said 
evidence,  the  Department  is  convinced  that  appellant  has  failed  to  file 
a  preponderance  of  evidence,  or,  in  fact,  any  reliable  evidence,  to  prove 
he  contracted  cerebro  spinal  meningitis,  or  spotted  fever,  while  serving 
in  Co.  "D'',  79th  Regt.  Ills.  Vols. ;  and  claimant  has  failed  to  prove  the 
incurrence  of  said  disability  while  in  the  service  and  lino  of  duty. 

*^  Where  disability  is  alleged  to  have  been  contracted  during  a  first 
service,  and  soldier,  having  re-enlisted  and  served  through  a  second 
service,  has  no  record  of  his  alleged  disabilities  and  fails  to  prove  their 
existence  from  the  dat«  of  first  d\sc\iaYse.  to  l^TT  \  Held^  claim  not  es- 
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^t^blisliedf  and  the  second  enlistment  acts  as  an  estoppel  on  claimant  to 
^lege  disabilities  contracted  in  the  first  service."  (Claim  No.  528,343  of 
Creorge  W.  Gembuling.  Decisions  Eclating  to  Pensions  Vol.  1.  page 
1213) 

From  the  facts  as  found  to  exist  in  this  claim,  as  well  as  from  the  law 
2nd  rules  governing  in  pension  claims,  the  Department  is  of  the  opin- 
ion that  claimant  has  not  legally  established  his  right  to  pension.  The 
action  of  your  office  in  rejecting  this  claim  is  therefore  affirmed,  and  the 
appeal  is  dismissed. 


ixcrease^total  and  pebmayext  disabilities, 

Allan  Cook. 

1.  While  the  opinioa  of  Medical  Referee  on  questions  purely  medical  is  generally 
conclasive,  yet,  on  all  qnestipns  not  medical,  but  legal  only,  his  opinions  are  en- 
titled to  no  especial  weight. 

t  Sections  of  Acts  of  March  3, 1683,  and  of  Ang.  4, 1886,  relating  to  and  defining  [ter- 
manent  and  total  disabilities,  construed  in  connection  with  specific  disabilities. 

Asmtant  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  Oct,  15, 

1887. 

Herewith  are  returned  the  papers  which  accompauied  your  report  in 
the  appealed  claim  of  Allen  Cook,  late  of  Co.  D,  7th  Michigan  Cavalry, 
for  increase  of  invalid  pension,  Certificate  No.  51,742. 

HISTORY. 

Claimant  enlisted  January  29, 1864,  and  was  discharged  June  8,  1865, 
on  certificate  of  disability  showing  gunshot  wound  of  left  shoulder. 

Original  declaration,  filed  June  15, 1865,  alleged  the  wound  as  above, 
^lul  claimant  was  pensioned  therefor  at  $8  from  discharge ;  increased  to 
♦l5  from  June  6, 1866 ;  $18  from  June  8, 1872.  Increase  rejected,  Sep- 
tember 23,  1876,  April  16, 1878,  and  November  22, 1880.  Increased  to 
•24  under  act  of  March  3,  1883. 

Declaration,  filed  April  10, 1886,  alleges  original  disability,  neuralgia 
of  left  side  and  stomach,  and  partial  loss  of  left  eye. 

Claimant  was  examined  August  II,  1886,  and  rated  2nd  grade.  Again 
Examined,  January  26,  1887,  and  rated  for  impaired  vision  at  ^;  no  iu- 
lireased  rate  for  wound. 

The  Medical  Eeferee,  February  9,  1887,  approved  for  "  No  increase 
tinder  Act  of  August  4,  1886." 

The  claim  was  rejected,  April  30, 1887,  on  the  ground  that  claimant 
was  not  disabled  according  to  the  opinion  of  the  Medical  Eeferee  to 
such  an  extent  as  to  entitle  him  to  the  next  higher  grade,  above  $24. 
From  this  action  the  appeal  is  taken. 
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OPINION. 

The  appellant  was  discharged  from  the  service  on  account  of  a  gun- 
shot wound  received  at  Trevilian's  Station,  Va.  The  certificate  states 
that  the  ball  entered  below  the  scapula,  passing  through  the  left  Inug 
and  leaving  the  thorax  at  the  shoulder  joint,  producing  a  total  disa- 
bility. 

The  original  declaration  was  filed  June  15,  1865,  seven  days  after 
claimant's  discharge,  and  he  was  pensioned  October  31, 1865,  from  Jane 
8  of  the  same  year,  at  $8  per  month.  This  pension  was  increased  to 
$15  trom  June  6, 1866,  to  $18  from  June  8, 1872,  and  to  $24  per  month 
under  the  Act  of  March  3, 1883,  for  "  gunshot  wound  of  left  shoulder 
resulting  in  total  disability ;  such  as  to  render  incapacity  to  perform 
manual  labor  equivalent  to  the  loss  of  a  hand,  or  a  foof. 

A  careful  examination  of  all  the  certificates  of  the  medical  examinations 
the  appellant  has  undergone  reveals  the  fact  that  there  has  been  do 
change  in  the  disability,  which  is  permanent  in  its  nature.  The  increa^ 
to  $24  per  month,  under  the  Act  of  March  3, 1883,  was  made  on  the 
opinion  of  the  Medical  Referee;  the  question  whether  the  appellant 
was  entitled  to  this  increase  was  a  medical  one,  clearly  within  the  juris 
diction  of  the  Medical  Referee,  and  does  not  appear  to  have  been  erro- 
neous. 

Under  the  Act  of  August,  approved  Aug.  4, 1886,  the  appellant  filed 
an  application  for  an  increase  to  $30  per  month.  This  claim  was  rejected 
on  the  opinion  of  the  Medical  Referee  that  the  appellant  was  entitled 
to  "no  increase  under  the  Act  of  August  4, 1886". 

The  Department  has  frequently  ruled  that,  in  the  determination  of 
questions  purely  medical,  it  will  be  guided  by  the  opinions  of  its  medi 
cal  advisers,  and  will  accept  as  generally  conclusive  the  opinion  of  the 
Medical  Referee  when  based  on  the  results  of  medical  examinations. 
(Vol.  1,  P.  D.  cases  of  Lucinda  Gaskill,  Patrick  Preston,  John  Douglas 
and  Wm.  H.  Garrison,  pp.  29,  41,  52  and  262.)    While  these  decisions 
define  in  unmistakable  terms  the  weight  to  be  given  to  the  opinion  of 
the  Medical  Referee  on  questions  purely  medical^  they  likewise  closely 
limit  the  nature  of  the  questions  on  which  he  is  to  pass.    Selected  be- 
cause of  his  knowledge  of  medicine  and  surgery,  a  life  devoted  to  the 
study  of  these  sciences  renders  him  qualified  to  give  opinions  upon  qnes- 
tions  relating  to  them.    At  the  same  time,  it  is  fair  to  assume  that,  on 
all  questions  not  medical,  his  opinions  are  entitled  to  no  especial  weight 
"When  the  Medical  Referee  gave  the  opinion  that  the  disability  of  the 
appellant  in  this  case  was  equivalent  to  the  loss  of  a  hand  or  a  foot,  he 
decided  a  purely  medical  question.    When  he  decided  that  the  appel 
lant  was  not  entitled  to  an  increase  under  the  Act  of  Aug.  4,  1886,  he 
decided  a  purely  legal  question.    Therefore  your  action  based  on  his 
opinion  was  erroneous,  and  the  right  of  the  api)cllant  to  an  increase  of 
pension  under  said  Act  must  be  decided  by  its  language  interpreted  hy 
the  applicable  rules  of  legal  consttuclVoxk. 
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The  section  of  the  Act  of  March  3,  1883,  under  which  the  appellant 
allowed  a  pension  of  $24  per  mouth  is  as  follows: 

'^That  from  and  after  the  passage  of  this  act,  all  persons  on  the  pen- 
ou  rolls,  and  all  persons  hereafter  granted  a  pension,  who,  while  iu 
ke  military  or  naval  service  of  the  United  States,  and  in  the  line  of 
L&ty,  shall  have  lost  one  hand  or  one  foot,  or  been  totally  or  perma- 
sntly  disabled  in  the  same,  or  otherwise  so  disabled  as  to  render  their 
t<3apacity  to  peribrm  manual  labor  equivalent  to  the  loss  of  a  hand  or 
£)ot,  shall  receive  a  pension  of  twenty-four  dollars  per  month." 

T^hose  entitled  to  the  benefit  of  this  section  are,  1 : — Those  who  have 
»Qt  one  hand ;  2-.-Those  who  have  lost  one  foot ;  3 — Those  who  have 
sen  totally  disabled  in  one  hand ;  4 — Those  who  have  been  totally 
isabled  in  one  foot ;  6 — Those  who  have  been  permanently  disabled  in 
rme  hand ;  6 — Those  who  have  been  permanently  disabled  in  one  foot ; 
— Those  who  have  been  otherwise  so  disabled  as  to  render  their  inca- 
a.city  to  perform  manual  labor  equivalent  to  the  loss  of  a  hand;  and 
— Those  who  have  been  otherwise  so  disabled  as  to  render  their  inca- 
acity  to  perform  manual  labor  equivalent  to  the  loss  of  a  foot.  A 
ensioner  coming  within  either  one  of  these  eight  classes  is  entitled  to 

pension  of  $24  per  month. 

The  first  section  of  the  Act,  approved  August  4, 1886,  is  as  follows : 

''That  from  and  after  the  passage  of  this  act,  all  persons  on  the  pen- 
ion  rolls,  and  all  persons  hereafter  granted  a  pension,  who,  while  in 
he  military  or  naval  service  of  the  United  States  and  in  line  of  duty, 
ball  have  lost  one  hand  or  one  foot,  or  been  totally  disabled  in  the 
^me,  shall  receive  a  pension  of  thirty  dollars  a  month." 

Those  entitled  to  the  benefits  of  this  section  are  1 — Those  who  have 
ost  one  hand ;  2 — Those  who  have  lost  one  foot ;  3 — Those  who  have 
►cen  totally  disabled  in  one  hand  and  4 — Those  who  have  been  totally 
Lisabled  in  one  foot. 

A  careful  comparison  of  the  language  of  the  Act  of  Aug.  4, 1886,  with 
lie  language  of  the  Act  of  March  3, 1883,  reveals  the  fact  that  the  for- 
mer act  is  silent  as  to  four  of  the  eight  classes  of  the  beneficiaries  of 
he  latter  act,  viz :  1 — Those  who  have  been  permanently  disabled  in 
>iie  hand  ;  2 — Those  who  have  been  permanently  disabled  in  one  foot ; 
fc — Those  who  have  been  otherwise  so  disabled  as  to  render  their  inca- 
pacity to  perform  manual  labor  equivalent  to  the  loss  of  a  hand,  and 
t — ^Those  who  have  been  otherwise  so  disabled  as  to  render  their  inca- 
pacity to  perform  manual  labor  equivalent  to  the  loss  of  a  foot.  There- 
\)re,  any  one  who  was  pensioned  under  the  clause  in  the  Act  of  1883 
^elating  to  total  disability  in  one  hand  or  one  foot,  and  who,  as  it  may  fur- 
ther appear  from  the  evidence  on  file  at  the  time  the  increase  to  $24  per 
tuonth  was  made,  may  have  a  disability  that  is  of  o,  permanent  character j 
18  entitled  to  the  benefit  of  the  Act  of  188G,  upon  its  approval.  With- 
out further  or  other  investigation,  the  pension  of  such  soldier  is  in- 
creased  by  operation  of  law  from  $24  to  $30  per  month. 
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So  much  o^*  the  Act  of  Aag.  4,  1886,  as  rehites  to  the  loss  of  a  liand 
or  of  a  foot  is  so  clear  that  it  oannot  be  misanderstood.  Of  coarse, 
where  there  is  a  loss  of  a  hand  or  of  a  foot,  no  investigation  is  needed 
before  allowing  the  increase  of  pension.  The  phrase  ^'  totally  disabled 
in  the  same"  needs  to  be  construed.  The  word  "same"  relates  to  the 
hand  or  to  the  foot,  so  that  the  disability  must  be  in  either  the  liaudor 
the  foot.  A  disability  of  hand  or  of  foot  may  be  total  and  not  pema 
nent,  or  permanent  and  not  total;  but  where  the  records  of  your  office 
show  that  the  pension  of  $24  was  granted  for  a  disability  that  is  not 
only  total,  but  total  and  permanent^  the  pensioner's  right  to  an  increase 
needs  no  further  examination. 

Your  action  in  increasing  the  appellant's  pension  nnder  the  Act  of 
1883,  under  the  clause  reading  "  or  otherwise  so  disabled  as  to  render 
their  incapacity  to  perform  manual  labor  equivalent  to  the  loss  of  a 
hand  or  a  foot,"  appears  to  have  been  error.  The  increase  should  have 
been  for  permanent  and  total  disability  in  the  hand,  such  being  the  fact 
disclosed  by  the  record.  The  Department  is  of  the  opinion  that  the 
word  "o/Zicnz-j^c"  in  the  Act  of  1883  refers  to  any  or  all  disabilities 
other  than  the  loss  of  a  hand  or  of  a  foot,  or  total  or  permanent  disabil. 
ity  in  the  same. 

In  the  case  of  this  appellant,  the  medical  examinations  show  thattbe 
arm  is  parallel  to  and  fixed  by  the  side,  the  shoulder  anchylosed,  the 
muscles  paralyzed — the  result  of  the  injury ;  the  arm  cannot  bebroag;ht 
from  the  side ;  he  can  open  and  shut  the  hand,  but  it  is  weak. 

If  the  appellant  is  unable  to  move  his  arm  from  his  side,  it  follows 
that  his  hand  is  useless  to  him,  and,  being  unable  to  use  it,  ho  is  "to- 
tally disabled  in  the  same"  within  the  meaning  of  the  statute,  the  dis 
ability  hcing permanent  The  fact  that  he  can  draw  up  his  fingers  and 
flex  the  elbow  joint  a  little  does  not  lessen  the  disability.  The  arm  be 
ing  fixed  by  his  side,  his  hand,  if  in  a  normal  state,  would  still  be  use- 
less. It  can  be  of  no  use  whatever  to  him  in  the  doing  of  any  act  for 
which  the  hand  is  used.  Not  only  is  it  not  a  help  to  him,  but  it  is  really 
an  incumbrance. 

The  record  does  not  definitely  show  whether  the  appellant's  disability 
in  the  arm  is  of  such  a  nature  and  exists  to  such  an  extent  as  to  entitle 
him  to  an  increase  to  $30  per  month  for  total  disability  in  the  arm.  You 
are,  therefore,  requested  to  obtain  the  opinion  of  the  Medical  Referee 
upon  this  point  after  he  shall  have  had  the  appellant  examined,  under 
special  instructions,  with  a  view  to  ascertain  whether  or  not  he  is  to- 
tally and  permanently  disabled  in  the  arm. 

Your  action  in  rejecting  appellant's  claim  for  an  increase  of  pension 
to  $30  per  month  under  the  Act  of  Aug.  4, 1886,  was,  therefore,  erro- 
neous. The  appeal  is  sustained  on  its  merits  and  you  are  directed  to 
allow  the  appellant  an  increase  of  pension  to  $30  per  month  under  the 
provisions  of  the  Act  of  August  4, 1880. 
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BE-RATING^SUFFICIENCY  OF  MEDICAL  EXAMINATIONS, 

AARON  Gaw,  by  Margaret  G aw  (guardian).  . 

..  In  the  determination  of  questions  purely  medical,  the  Department  accepts  the 
opinions  of  its  Medical  Advisers  as  generally  conclusive,  when  hased  upon  the 
result  of  medical  examinations. 

L  Where  ratings  have  been  made  in  conformity  with  medical  recommendations  from 
time  to  time  and  pronounced  |tist  by  the  Medical  Referee,  the  claimant  is  not  en- 
titled to  re-rating. 

A.m8tant  Secretary  HatcJcins  to  the  Commissioner  of  Pensions^  Oct  19, 

1887. 

Herewith  are  returned  the  papers  which  accompauied  your  report  of 
September  9, 1887,  upon  the  appeal  in  the  case  entitled  claim  for  re- 
rating,  certificate  No.  91,635  of  Aaron  M.  Gaw,  Co.  K.,  129  Ohio  Vols., 
by  Margaret  Gaw  (guardian). 

HISTORY. 

From  the  papers  in  the  case,  it  appears  that  the  soldier  served  from 
May  2, 1864,  until  August  26, 1864,  and  that  he  became  insane  while  in 
the  service. 

A  report  from  the  superintendent  of  the  Government  Hospital  for 
the  Insane,  at  Washington,  D.  G.,  shows  that  the  soldier  died  January 
18, 1887,  an  inmate  of  that  institution.  The  soldier  was  first  committed 
sometime  in  1865,  and  spent  most  of  the  time  since  in  various  insane 
asylums.  His  wife,  Margaret  Gaw,  was  appointed  guardian,  and,  as 
SQcb,  she  declared  for  pension  in  his  behalf,  November  2, 1866. 

Upon  this  claim,  pension  at  $8  per  month  from  August  26, 1864,  date 
of  discharge  from  the  army,  was  allowed.  An  increase  to  $15  per  mouth 
from  June  6, 1866,  and  a  further  increase  to  $31.25  per  month  from 
Septeml>er  4, 1872,  was  allowed.  Under  the  Act  of  June  18, 1874,  the 
pension  was  increased  to  $50  per  month,  from  June  4, 1874,  and,  under 
the  Act  of  June  16, 1880,  the  pension  was  increased  to  $72  per  month, 
from  June  17, 1878.  The  original  allowance,  as  well  as  each  subse- 
quent increase  of  this  pension,  was  for  'insanity." 

A  special  examination,  in  1883,  having  revealed  the  fact  that  claimant 
bad  not  been  confined  in  an  asylum  for  a  few  years  past,  and  that  he 
^ag  able  to  do  some  work  and  conduct  business,  he  was  taken  by  the 
Special  Examiner  before  the  Toledo,  Ohio,  Board  of  Surgeons,  who  ex- 
amined him  August  22, 1884.  They  found  him  in  pretty  good  condition, 
*nd  rated  him  at  -J-f. 

Upon  this,  the  pension  of  $72  per  mouth  for  "  insanity  "  was  reduced 
to  $30  per  month,  from  December  4, 1884,  for  "disease  of* brain." 

March  24, 1886,  the  Cleveland,  Ohio,  Board  of  Surgeons  examined 
claimant  and  rated  him  at  first  gra<le  for  insanity ;  nothing  for  disease 
af  brain. 
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A  few  days  after  this  examination  he  was  placed  in  the  Government 
Hospital  for  the  Insane,  where  he  was  examined  July  6, 1886,  by  the 
surgeons,  who  rated  him  at  first  grade  for  insanity. 

August  26, 1886,  the  pension  was  increased  to  $50  per  month  for  <Mn* 
sanity,"  his  condition  being  regarded  as  one  of  total  helplessness,  re- 
quiring regular  aid  and  attendance. 

The  attorneys  contending  that  the  rate  of  $72  per  month,  from  De- 
cember 4, 1884,  should  be  allowed,  the  case  was  referred  to  the  Medical 
Referee,  who,  January  19, 1887,  gave  the  opinion  that  "  the  evidence  on 
file  shows  clearly  that,  during  the  period  from  December  4, 1884,  to 
March  24,  1886,  this  man's  condition  did  not  necessitate  restraint,  nor 
the  regular  attendance  of  another  person.  In  fact,  as  before  stated,  it 
appears  that  considerable  labor  was  performed  by  the  pensioner  be- 
tween said  dates.  The  rate,  therefore,  of  2nd  Grade,  to  which  rednc- 
tion  was  made,  was  a  most  liberal  one ;  when,  March  4,  1886,  it  is 
proved  that  the  mental  disease  had  again  developed  to  a  degree  which 
ren  dered  the  man  irresponsible,  an  increase  to  $50  was  given.  It  should 
be  remembered  that  insanity  is  not  a  specific  disability,  nor  is  the  re- 
sulting condition  always  permanent.  In  this  case  it  is  of  a  recurrent 
type,  and,  upon  the  papers  on  file,  I  do  not  feel  justified  in  disturbing 
the  rates  allowed." 

February  24, 1887,  an  appeal  from  the  action  of  your  Office  was  filed, 
contending  that  the  reduction  of  pension  was  an  error;  that  the  increase 
should  have  commenced  at  the  date  of  reduction,  and  that,  in  any 
event,  claimant  is  entitled  to  $72  per  month  instead  of  $50,  from  March 
24, 1886,  under  the  provisions  of  the  Act  of  June  16, 1880.  The  ques- 
tion of  fees  is  also  raised  in  the  appeal. 

OPINION. 

When  the  act  of  June  16, 1880,  was  approved,  the  appellant  was  re- 
ceiving a  pension  of  $50  per  month  which,  by  virtue  of  said  act,  was  in- 
creased to  $72  per  month.  This  pension  was  reduced  to  $30  per  month 
from  December  4, 1884,  and  increased  to  $50  from  Aug.  26,  1886. 

Tbe  appeal  contends  that  the  action  of  reducing  the  pension  of  $72 
to  $30  was  error. 

The  disease  for  which  the  appellant  was  pensioned  was  "insanity". 
This  is  not  a  specific  disability.  Tbe  rate  was  fixed  by  the  Medical 
Beferee  after  a  careful  consideration  of  all  the  medical  testimony  in  tbe 
case.  For  many  years  after  his  discbarge,  the  appellant  was  an  inmate 
of  various  asylums  for  the  insane,  and  was  allowed  a  pension  of  fifty 
dollars  per  mouth  because  his  disability  was  of  such  a  character  as  to 
require  the  regular  personal  aid  and  attendance  of  another  persou.  Tbe 
increase  to  $72  per  mouth,  was  by  operation  of  law  without  any  change 
or  increase  in  the  severity  of  claimant's  disability. 

It  appears  that  previous  to  the  reduction  of  the  appellant's  pension 
from  $72  to  $30  per  month,  he  had  for  several  years  been  living  at  the 
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hoase  of  bis  mother.  There  was  a  speciaJ  examination  made  at  which 
the  fact  was  revealed  that  the  appellant  was  not  totally  disabled  and 
did  not  require  the  regular  personal  aid  and  attendance  of  another  per- 
son. On  the  contrary  it  was  shown  that  he  was  able  to  perform  manual 
labor  to  some  extent,  helped  on  the  farm,  drove  a  team,  went  fishing, 
and  managed  to  save,  out  of  his  earnings,  about  two  hundred  dollars. 
The  certificate  of  the  examination  made  August  22, 1884,  by  the  Board 
at  Toledo,  disclosed  the  following  facts : 

^^  There  are  no  well  marked  evidences  of  insanity,  yet  there  is  an  ab- 
seoce  of  mental  vigor,  a  mental  lassitude,  memory  not  the  best.  When 
domestic  matters  are  spoken  of,  we  noticed  an  excited  state  which  leads 
ns  to  believe  his  condition  may  not  always  be  as  it  is  to-day.  He  is  able 
to  ])erform  some  manual  labor  and  at  present  time  he  does  not  require  an 
attendant.  In  the  opinion  of  the  Board  the  present  rating  is  too  high. 
Rate  f  total  3rd  Grade". 

Upon  the  facts  ascertained  at  this  examination  and  those  elicited  at 
the  special  examination,  the  appellant's  pension  was,  on  the  well  con- 
sidered opinion  of  the  Medical  Referee,  reduced  from  $72  to  $30  per 
month. 

It  is  the  settled  practice  of  the  Department  to  be  guided  in  the  de- 
termination of  questions  purely  medical  by  the  opinions  of  its  medical 
advisers  and  to  accept  as  generally  conclusive  the  opinions  of  the  Med- 
ical Referee  when  based  on  the  result  of  medical  examinations.  (Vol.  1, 
P.  D.  cases  of  Lucinda  Gaskill,  Patrick  Preston  John  Douglas,  Wm. 
H.  Garrison,  Joseph  Faulkner  and  Uriah  W.  Romine,  pp.  29,  41,  52, 
26-*,  292  and  299.) 

The  appeal  contends  that  this  reduction  was  error.  In  accordance 
^ith  the  rulings  above  cited,  the  Department  will  not  disturb  your  ac- 
tion in  making  the  said  reduction,  as  it  was  based  upon  the  opinion  of 
the  Medical  Referee  and  does  not  appear  to  have  been  a  manifest  error. 

In  the  case  of  Wm.  L.  D.  CGrady,  Vol.  1,  P.  D.  p.  222,  the  Depart- 
ment has  recently  held  that  "  where  ratings  have  been  made  in  conform- 
ity with  the  medical  recommendations,  from  time  to  time,  and  they  are 
pronounced  just  and  sufficient  by  the  Medical  Referee,  the  claimant  is 
Dot  entitled  to  a  rerating." 

In  view  of  the  principle  laid  down  in  this  decision,  and  after  a  careful 
review  of  all  the  evidence  in  the  claim,  the  Department  declines  to  re- 
store the  pension  to  $72  per  month  from  the  date  of  reduction. 

The  appellant  was  examined  by  the  Board  at  Cleveland,  Ohio,  March 
24, 1886,  and  in  accordance  with  their  recommendation  tho  pension  was 
increased  from  the  date  of  examination  to  $50  per  month. 

The  appeal  presents  another  point,  viz:  This  pensioner  was  entitled 
to  and  was  drawing  $50  per  month  at  the  date  of  the  passage  of  the  Act 
of  June  16, 1880.  If  he  was  entitled  to  be  restored  to  $50  per  month 
from  March  24, 1886,  is  he  not  therefore  entitled  to  be  restored  to  $72 
per  month  from  that  date,  by  reason  of  the  fact  thathecam^vvxvi'^xVVvfe 
provisions  of  the  net  of  Jane  16,  1880?  " 
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When  the  pension  of  appellant  was  increased  from  $50  to  $72  per 
month,  the  provisions  of  the  A.ct  of  June  16, 1880,  had  been  fully  com- 
plied with  so  far  as  them  related  to  him ;  and  like  all  other  pensioners, he 
came  within  the  scope  of  the  Act  of  June  21, 1879,  giving  to  the  Com- 
missioner of  Pensions  the  authority  *'  to  reduce  or  increase  the  peuBion 
in  accordance  with  right  and  justice."  The  reduction  from  $72  to  130 
and  the  increase  from  $30  to  $50  were  made  in  accordance  with  law.  ami 
the  appellant  has  no  right  to  be  restored  to  $72  per  njonth,  because, 
at  the  passage  of  the  Act  of  June  16, 1880,  he  was  receiving  a  pension 
of  $50  per  month. 

For  the  reasons  hereinbefore  set  forth,  the  Department  will  not  disturb 
the  action  taken  by  your  office  in  this  claim.  The  rejection  is,  therefore, 
affirmed  and  the  appeal  dismissed. 


re-hearing,— cumulative  testimony. 

James  Sconey. 

Where  a  case  is  appealed  from  the  action  of  the  Pension  Office  refosing  to  re-open  a 
claim  which  had  once  been  rejected  by  this  Department,  and  the  question  involved 
is  the  consideration  of  new  testimony  filed  since  the  Departmental  decision  ud 
tending  to  controvert  the  evidence  of  prior  uusonndness,  the  reputation  of  the 
witnesses  who  testified  to  prior  unsoundness  being  nn impeached — 

Heldf  the  Department  declines  to  consider  such  new  testimony,  it  not  appearing  tol)e 
newly  discovered,  but  merely  cumulative. 

Assistant  Secretary  Rawkins  to  the  Commissioner  of  PensimiSy  Oct  18, 

1887. 

Herewith  are  returned  the  papers  asking  for  a  re-heariog  in  the  case 
of  James  Sconey,  late  Pri.  Co.  C,  1st  Mich,  S.  S.,  Cert.  Xo.  101,094. 

Soldier  enlisted  December  23, 1862 ;  discharged  June  IG,  1803,  for 
Epilepsy ;  filed  his  application  for  pension  April  7,  1866,  which  was 
allowed  at  $4  per  month  from  date  of  discharge,  and  which  was  increased 
from  time  to  time,  from  $4  to  $6,  from  $6  to  $8,  and  from  $8  to  $12. 

Last  application  for  increase  being  rejected  by  yourOflSce,  March  24, 
1881,  Claimant  was  dropped  from  the  roll,  May  9, 1884,  upon  the  ground 
that  his  disability,  Epilepsy,  existed  prior  to  service. 

This  action  was  based  upon  the  result  of  a  special  examination,  in 
which  it  appears  from  the  testimony  of  James  Conway,  Nathan  ^V. 
Green,  Lorenzo  D.  Green,  and  James  Winnine,  that  claimant  had  Epi- 
lepsy before  entering  the  service. 

Claimant  appealed  from  the  action  of  your  Office  dropping  him  from 
the  roll,  April  23,  1887,  through  H.  D.  McKnight,  Attorney,  Irontoiif 
Ohio.  The  Secretary  of  the  Interior,  under  date  of  February  27, 1885, 
on  a  former  appeal,  approved  the  action  of  your  Office  in  the  following 
letter : 
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*     •     •    u  The  result  of  special  examination  leaves  no  doubt  that  the 
laim  is  entirely  without  merit;  \'our  action  in  dropping  the  pensioner's 
ame  from  the  roll  is  approved." 
Signed,  «<H.  M.  Teller,  Secretary  " 

Additional  testimony  having  been  filed  tending  to  prove  prior  sound- 
less, this  being  the  same  question  which  was  once  before  determined 
ly  this  Department,  the  reputation  of  the  witnesses  who  testified  to 
>rior  unsoundness  being  unimpeached,  and  the  testimony  now  filed 
>eing  in  no  sense  newly  discovered  evidence,  but  merely  cumulative, 
;be  Department  declines  to  consider  it.  The  claimant  should  have  filed 
ill  his  testimony  in  the  Pension  Office  in  the  first  instance,  before  taking 
iin  appeal. 

The  Department,  having  once  passed  upon  the  question  involved, 
will  not  again  consider  the  case,  except  upon  good  and  satisfactory 
reasons,  such  as  wonld  justify  a  Court  in  granting  an  application  for  a 
new  trial  or  rehearing. 

la  the  case  of  Birney  Hoyt,  No.  69,138,  decided  by  this  Department, 
(See  Volume  1  P.  D.  page  70)  it  is  held  that  **old  cases,  long  since  ad- 
judicated by  previous  administrations,  will  not  be  re-opened,  re-consid- 
ered, or  readjusted,  upon  the  mere  allegation  of  the  pensioner  that 
proper  weight  has  not  been  given  the  evidence  in  the  original  adjudi- 
cation ;  it  will  only  be  done  upon  conclusive  and  palpable  evidence  of 
error  or  mistake." 

This  question  also  came  up  for  consideration  in  the  case  of  Samuel 
Wardlow,  decided  by  this  Department  September  9, 1887,  (volume  1, 
page  266,  P.  D.)  where  the  Department  approved  the  decision  in  the 
former  case  above  cited. 

Kg  such  reasons  are  shown  in  this  case  as  would  justify  the  Depart- 
ment in  further  considering  the  testimony  filed  since  the  last  a^judica- 
cation. 
The  appeal  is  therefore  dismissed. 


DISABILITY,  PERMANENT  AND  SPECIFIC-^INCREASE  CLAIM, 

MAETIN  V.  B.  ElOHABDSON. 

In  applying  the  Act  of  June  30,  1883,  wherein  occnrs  the  language,  viz :  '^  Or  other- 
tcise  so  disabled  as  to  render  their  incapacity  to  perform  manual  labor  equivalent 
to  the  loss  of  a  band  or  foot,"  it  is  held  that  the  word  *  otherwise  \  in  said  act,  refers 
to  any  or  all  disabilities  other  than  the  loss  of  a  hand,  or  a  foot,  or  total,  and  per- 
manent disability  in  the  same. 

issUtant  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  October 

22, 1887. 

Herewith  are  returned  the  papers  in  the  increase  claim  of  Martin 
T.  B.  BwhardaoD,  No.  32399. 


i 
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Soldier  enlisted  Aug.  12,  1862.  Discharged  Oct.  2, 18G3,  by  reason  of 
wounds  received  at  the  battle  of  Gettysburg,  Pa.,  on  the  followiog  cer- 
tificate of  disability,  viz : 

"  Station  :  Satteelee  U.  S.  N.  Genl.  Hospital 

West Philadelphiay  Pa.    Date:  Sep*.  24, 1803. 

I  certify  that  I  have  carefully  examined  the  said  private  Martin  V. 
B.  Richardson  of  Lieut.  James  Brown's  Co.,  and  find  him  incapable  of 
performing  the  duties  of  a  soldier  because  of  the  loss  of  the  use  of  tbe 
left  arm  from  gun-shot  wound  received  at  the  Battle  of  Gettysburg. 
Present  disability  total.    He  is  unfit  for  Invalid  Corps. 

J.  J.  HAYES, 
Burgeon  U.  8.  Vols.  Commanding  hospV 

On  July  12, 1864,  claimant  filed  an  original  declaration  for  pension  on 
account  of  said  wounding  and  resulting  disability,  and,  on  the  22nd  of 
August  next  thereafter,  the  Examining  Surgeon  at  Oswego,  N.  Y.,  (Dr. 
Clarke)  examined  claimant,  and,  in  his  ceilificate,  filed  Aug.  29th,  1864, 
he  reports:  ^< The  ball  passed  through  the  back  under  both  shoulder 
blades.    The  left  arm  is  nearly  helpless,  the  muscles  much  shrunken,'' 
and  rated  the  described  disability  as  total.    September  13, 1864,  he  was 
allowed  a  pension  at  $8.  i)er  month,  commencing  from  the  date  of  bis 
discharge.    On  the  5th  day  of  May,  1871,  claimant  filed  a  claim  for  in- 
crease in  which  he  alleges  that  ^^  his  present  physical  condition  is  snch 
that  he  believes  himself  entitled  to  receive  an  increase  of  i)ension  of 
the  3rd.  grade  provided  for  in  the  1st  Section  of  the  supplementary  pen- 
sion Act,  approved  June  6, 1866.    ♦    •    •." 

Claimant  was  examined  Oct.  12th,  1871,  by  an  Examining  Surgeon  at 
BoUa,  Mo.,  and  in  his  certificate  filed  on  the  18th  of  the  same  month,  he 
reports : 

"  Upper  lobe  of  left  lung  indurated,  respiration  restricted  and  labo 
rious,  caused  by  gun  shot  wound,  the  ball  entering  at  the  left  shoulder 
close  to  joint,  and  one  inch  below  accromion  process,  passing  through 
the  cavity  of  chest,  and  coming  out  in  the  axilia  of  right  side  about  four 
inches  from  tbe  shoulder  joint,  and  at  the  tendon  of  the  latissimns  dor- 
sis  muscle.  His  left  arm  is  wasting,  his  pulse  being  smaller  here  than 
on  the  right,  his  left  shoulder  is  somewhat  anchylosed,  cannot  lift  this 
arm,  has  lost  a  part  of  left  shoulder  blade  from  the  same  cause.  I  find 
his  disability,  as  described,  to  be  equal  to,  and  entitling  him  to  third 
grade,  or  equal  to  loss  of  a  limb,  $15.00. 

JOHN  FETIZER, 
Examining  Surgeon.^ 

The  last  medical  examination  which  claimant  underwent,  prior  to 
having  his  pension  increased  under  the  Act  of  March  3, 1883,  was  made 
by  a  Board  of  Surgeons  at  Bolla,  Mo.,  and,  in  their  certificate  filed  in 
your  OflSce,  June  25, 1883,  they  state — 

*<  Ball  entered  at  point  2J  inches  below  spine  of  scapula,  about  mid- 
way between  border  of  scapula  and  neck  of  humerus.  Ball  passed 
directly  through  chest,  passing  in  front,  probably,  of  vertebral  column 
aDd  in  front  of  lungs.    Point  ot  ex\t  a\>o\x\>  ^m^Vifc^  w\\»  fcom  point  of 
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T-ight  scapnia  aud  one  inch  from  inferior  portion  of  axilla  (right).  Left 
shoulder  is  quite  smaller  than  right.  There  is  occular  evidence  of  loss 
of  bone  from  necrosis  of  neck  and  head  of  humerus ;  and  anchylosis  of 
left  shoulder  almost  complete.  Some  want  of  flexion  in  wrist  due  to 
diffuse  abscess;  gives  a  history  of  having  expectorated  blood  at  inter- 
vals for  a  year  after  wound  was  made.  Bight  shoulder  and  arm  are 
unaffected,  function  being  perfect.  We  do  not  consider  the  above  equal 
to  the  loss  of  a  hand  or  foot" 

Notwithstanding  the  report  of  the  last  named  Board  of  Surgeons, 
your  Office  allowed  claimant  $24.  per  month  under  the  Act  of  March 
3,1883. 

Since  the  approval  of  the  Act  of  August  4,  188(>,  claimant  has  filed 
two  applications  for  increase  under  said  Act,  both  of  which  claims  were 
rejected,  October  13,  1886,  and  June  12,  1887,  respectively,  on  the 
ground  that  medical  examinations  showed  him  not  entitled  to  any  in- 
crease. 

From  said  adverse  decision  claimant  appeals. 

OPINION. 

The  record  and  parol  evidence,  as  well  as  the  certificates  of  examin- 
ing surgeons  and  Boards  of  Surgeons  filed  in  this  claim,  proves  beyond 
a  doubt  that  claimant's  disability  is  the  result  6t  a  gun  shot  wound  of 
left  shoulder,  received  in  the  service  and  line  of  duty  as  a  soldier.  It 
is  also  fully  shown  by  the  records  of  the  War  Department  aud  by  all 
of  the  medical  testimony  that  the  wound  was  so  disabling  he  was  ren- 
dered unfitted  to  perform  military  duty,  and,  in  the  month  of  Aug.  1864, 
when  first  examined  by  a  United  States  Examining  Surgeon,  his  left 
arm  was  found  to  be  ^'nearly  helpless,  the  muscles  much  shrunken,'' 
which  condition  entitled  him  to  total  rating,  so  that  he  was  given  in 
the  first  instance  the  highest  rating  allowed  by  law  to  a  private  soldier. 
(See  section  one  of  Act  of  June  14,  1882). 

Section  one  of  the  Supplementary  Act  of  Congress,  approved  June  6, 
1866,  among  other  things,  declared  that  all  persons  who  shall  have  lost 
one  hand  or  one  foot,  or  been  totally  and  permanently  disabled  in  the 
same,  or  otherwise  so  disabled  as  to  render  their  inability  to  perform 
manual  labor  equivalent  to  the  loss  of  a  hand  or  foot,  shall  be  entitled 
to  a  pension  of  $15  per  month. 

Claimant  having  applied  for  an  increase  under  the  provision  of  the 
Act  of  June  6, 1866,  a  careful  examination  made  by  a  U.  S.  Examining 
Surgeon  revealed  the  fact  that  the  soldier's  left  shoulder  was  anchy- 
losed,  the  arm  wasting,  aud  so  disabled,  he  was  allowed  the  full  increase 
for  total  and  permanent  loss  of  left  arm ;  and,  owing  to  said  disability 
being  considered  permanent,  he  was  exempted  from  biennial  examina- 
tion.   (See  Office  Brief.) 

By  the  Act  of  Congress  approved  June  8, 1872,  it  was  declared,  among 
other  things,  "  That  all  pei*sons  who,  while  m  t\i^  mVvXact^  <^\^  x^a.^'^ 
service  of  the  United  States  and  in  the  line  oi  dw\»^  &^%    %    %    %  .^  ^^j^^ 
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all  persons  \vlio,  uiulcr  like  circumstances,  sball  have  lost  one  hand, or 
one  foot,  or  been  totally  and  i)ermanently  disabled  in  the  same,  or  oth- 
erwise so  disabled  ns  to  render  their  incapacity  to  perforin  manual  labor 
equivalent  to  the  loss  of  a  hand  or  foot,  shall  be  entitled  to  a  pension  of 
eighteen  dollars  per  month    ••♦•.'' 

On  February  6, 1873,  claimant  well  knowing  that  your  office  had  al- 
ready recognized  and  adjudged  the  disability  of  his  left  arm  to  be 
(within  the  meaning  of  law)  total  and  permanent,  filed  a  paper  writ- 
ing in  your  office  (intending  the  same  to  be  his  application  for  increase 
to  $18.  x>er  month)  and  of  which  the  following  is  a  copy,  viz : 

*'  Commissioner  op  Pensions. 

Dear  Sib  :  Enclosed  find  Pension  Certificates.  Please  make  the 
necessary  endorsement  that  I  may  have  the  benefit  of  the  three  dollars 
increase. 

Yours  truly 

MARTIi^  V.  B.  RICHARDSON, 

Fensiofitr, 
Address :  Licking,  Texas  Co.,  Mo." 


-J 


Your  office  being  fully  satisfied,  from  the  history  of  olaimant's  case, 
that  his  alleged  disability  of  left  arm  was  equal  to  the  loss  of  a  hand  or 
foot,  and  permanent,  did  not  order  him  to  be  medically  examined,  but 
at  once  granted  him  an  increase  to  eighteen  dollars  a  month. 

The  soldier,  believing  that  his  alleged  disabilities  entitled  him  to  a 
larger  pension,  again  applied  for  an  increase,  and  was  examined  by  tbe 
Examining  Surgeon  at  Steelville,  Mo.,  June  7, 1881 ;  and  in  his  certifi- 
cate filed  July  22, 1882,  the  surgeon  reports  as  follows : 

"  I  find  the  applicant  to  have  cicatrices  •  •  •.  The  cicatrix  where 
the  missile  entered  is  immediately  behind  the  left  arm  and  about  three 
inches  from  the  point  of  the  shoulder.  There  is  a  portion  of  the  scapala 
on  its  anterior  border  missing ;  portion  I  think  is  equal  in  area  to  a 
square  inch  ;  the  missile  was  found  lodged  in  the  posterior  fold  of  the 
right  axilla  and  was  extracted.  The  respiration  in  the  front  of  the  chest 
is  normal ;  the  respiration  in  the  scapular  region  on  both  sides  behind  is 
hardly  distinguishable.  He  says  that  he  is  unable  to  perform  manaal 
labor,  is  short  of  breath ;  cannot  lay  down  flat  on  his  back  •  •  •  •. 
I  find  his  disability,  as  described  above,  to  be  equal  to  and  entitling 
him  to  entire  third  grade — $18.  per  month." 

As  claimant  was  receiving  the  full  amount  of  pension  to  which  be 
was  then  legally  entitled  under  the  Act  of  June  8, 1872,  his  claim  for 
increase  was  rejected. 

The  Act  of  Congress,  approved  March  3, 1883,  declared  that,  from  and 
after  its  passage, ''  all  persons  on  the  pension  roll,  and  all  persons  here- 
after granted  a  pension,  who,  while  in  the  military  or  naval  service  of 
the  United  States,  and  in  the  line  of  duty,  shall  have  lost  one  hand 
or  one  foot,  or  been  totally  or  permanently  di%ahled  in  the  samcj  or  other- 
tcise  so  disabled  as  to  render  ttieir  \nea\>^c\V5  ^  \>«tl^T\ft.  \a5wvw^\^^\ 


DECISIONS   RELATING   TO   PENSIONS.  377 

equivalent  to  the  loss  of  a  Land  or  foot,  shall  receive  a  peusion  of  tweuty- 
Tour  dollars  per  mouth ;  that  all  persons  now  on  the  pension  roll,  and 
all  persons  hereafter  granted  a  pension,  who  in  like  manner  shall  have 
lost  either  an  arm  at  or  above  the  elbow,  or  a  leg  at  or  above  the  knee, 
or  shall  have  been  otherwise  so  disabled  as  to  be  incapacitated  for  i)er- 
forming  any  manual  labor,  but  not  so  much  as  to  reciuire  regular  per- 
sonal aid  and  attendance,  shall  receive  a  pension  of  thirty  dollars  a 
month.    ♦♦♦•." 

March  31, 1883,  claimant  filed  a  letter  in  your  office,  of  which  the  fol- 
lowing is  a  copy,  viz  : 

*•  To  the  Commissioner  of  Pensions. 

Dear  Sir  :  If  1  am  entitled  to  an  increase  of  pension  by  Act  of  Con- 
gress March  3, 1883,  please  make  the  requisite  alteration  on  Pension 
Certificate.  My  Post  Office  address  is  Holla,  Phelps  Co.,  Mo.  I  draw 
my  pension  at  Topeka,  Kansas." 

(No  signature  to  foregoing.) 

After  filing  the  foregoing  crude  and  informal  application,  claimant 
was  examined  by  the  Board  of  Surgeons  at  Kolla,  Mo.,  and,  after  their 
certificate  of  Examination  was  received  and  examined  by  the  proper 
officers  of  the  Pension  Bureau,  the  soldier's  pension  was  increased  June 
30,  1883,  to  the  sum  of  $24.  per  month. 

It  appears  from  an  endorsement  on  your  office  brief,  dated  June  30, 
1883  (made  by  a  rubber  stamp),  that  said  last  increase  was  allowed  be- 
cause the  soldier  was  found  to  be  disabled  by  gunshot  wound  <^  Result- 
ing in  total  disability,  such  as  to  render  incapacity  to  perform  manual 
labor  equivalent  to  the  loss  of  a  hand  or  a  foot"  This  appellant's  claim 
is  analogous  to  the  claim  of  Allen  Cook,  Certificate  No.  51,742,  recently 
decided  by  the  Department  on  appeal.  It  was  then  held, "  Your  action 
in  increasing  the  appellant's  pension  under  the  Act  of  1883,  under  the 
clause  reading  '^  or  other  wise  so  disabled  as  to  render  their  incapacity 
to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or  foot,"  ap- 
pears to  have  been  error;  the  increase  should  have  been  for  permanent 
and  total  disability  in  the  hand,  such  being  the  fact  disclosed  by  the 
record.  The  Department  is  of  the  opinion  that  the  word  "  otherwise  " 
in  the  Act  of  1S83  refers  to  any  or  all  disabilities  other  than  the  loss  of 
a  hand  or  a  foot,  or  total  or  permanent  disability  in  the  same." 

In  this  claim  of  Private  Kichardson,  the  certificate  of  his  disability 
made  by  an  Army  Surgeon  at  the  time  of  his  discharge  shows  that  he 
was  discharged  from  the  army  "  because  of  the  loss  of  the  use  of  the 
left  arm."  The  medical  Examination  made  iu  August,  1864,  and  the 
several  examinations  made  from  that  time  to  the  present  prove  that 
appellant's  left  arm  has  been  totally  disabled  for  the  performance  of 
any  manual  labor  ever  since  his  discharge  from  the  army. 

It  is  shown  by  undisputed  evidence  that  appellant  cannot  get  his 
hand  to  his  head  without  the  aid  of  external  force,  and  the  great  wast- 
ing of  the  muscles  of  the  left  arm  and  anch^\osva  ol  >iXjkfc\<^l\»^ws^^^iJt 
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prove  fally  that  the  disability  is  both  total  and  permanent  within  the 
intendment  of  the  several  nets  of  Congress  relating  to  such  described 
disabilities. 

The  Department  is  of  the  opinion  that,  as  the  first  subdivision  of  the 
Act  of  Congress,  approved  Ang.  4, 1886,  declares  that  ^^  all  persant  or 
the  pension  rolls  and  all  persons  hereafter  granted  a  pension,  who, 
while  in  the  military  service  of  the  United  States  and  in  thelioeof 
duty,  shall  have  lost  one  hand  or  one  foot,  or  been  totally  disabled  in  ik 
samej  sImU  receive  a  pension  of  thirty  dollars  a  mouthy^  appellant  is  le-  \^ 
gaily  entitled  to  receive  a  pension  at  the  rate  of  $30.  per  month  to  com- 
mence from  the  date  of  the  approval  of  said  last  cited  Act  of  Congress. 

This  conclusion  seems  to  be  the  most  reasonable,  as  the  record  proves 
that  your  bureau  has  from  time  to  time,  during  a  period  of  more  than 
twenty  years,  after  due  examinations  and  deliberation,  decided  that  his 
left  arm  was  totally  disabled  and  rated  him  accordingly,  and,  as  it  is 
found  that  his  name  was  on  the  pension-rolls  at  the  rate  of  $24  per  month 
under  the  provisions  of  the  Act  of  March  3, 1883,  because  he  was  to- 
tally and  permanently  disabled  in  his  left  army  the  subsequent  medical 
examinations  were  not  contemplated  by  said  Act  as  a  condition  prece- 
dent to  entitle  him  to  $30.  per  month,  a«  his  pension  was  duly  increased 
by  reason  of  the  operation  of  law. 

The  rule  lies  A^Judicata  should  govern  the  action  of  your  office  Id 
this  case ;  hence,  you  are  estopped  from  denying  that  the  results  of 
this  soldier's  wound,  so  often  pronounced  to  be  so  disabling  as  to  entitle 
him  to  a  pension  equal  to  that  allowed  by  law  for  the  loss  of  a  hand  or  a 
foot,  have  ceased  to  be  so  disabling;  and,  as  the  whole  history  of  this 
claim  proves  satis&ctorily  the  permanent  and  specific  disability  of 
claimant's  left  arm,  you  are  requested  to  allow  him  the  benefits  of  the 
first  subdivision  of  the  Act  of  Congress  approved  August  4, 1886. 
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desertion—res  judicata. 
Salatha  C,  widow  of  Nathaniel  Aktebbebby. 

Where  the  record  fails  to  discover  any  charge  of  desertion  extant  against  deccaaed 
soldier,  who  had  been  duly  pensioned  in  his  lifetime,  upon  proof  of  hononblfl 
discharge,  (notwithstanding  previous  absence  without  leave,)  for  disability  con- 
tracted in  the  service:  Held,  that  the  question  of  decedent's  9taiu9  is  re9Jud\tA\&) 
and  it  is  not  competent  for  the  Government  to  require  his  widow  to  go  behin^i 
such  record. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions j  October  21, 

1887. 

Herewith  are  returned  the  papers  in  re  No.  298,650,  of  Salatha  C, 
widow  of  Nathaniel  Arterberry  (or  Atterbury),  Pvt.,  Cos.  D  &  K 
128th f  and  Co.  K,  31st  lUinois  Vo\a. 
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The  AdjutiiDt  General  reported  Jane  27,  1883:  "Nathaniel  Atter- 
berry,  a  Pvt.  of  Co.  K,  128  Regiment  Illinois  Vols.,  was  enrolled  on  the 
^th  day  of  September,  1862,  at  Gamp  Buthe  or  Byrn,  and  is  reported : 
Mastered  in  at  Gamp  Buthe,  Nov.  4,  1862.  Records  thence  to  April  1, 
1863,  not  on  file. 

Return  for  April,  1864,  of  31st  III.  Vols,  reports  him : 
Gained  by  Transfer,  March  6,  1864  (from  128  111.  Vols.)  at  Black 
Biver,  Miss,  Roll  of  Co.  K,  31,  III.  Vols,  (to  which  transferred,)  for 
March  and  April  1864,  present.  So  borne  to  Jane  30,  1864.  July  and 
Aug.  1864.  Wounded  July  22, 1864.  (Co.  was  in  action  said  date  at 
Atlanta,  Ga.)  So  borne  to  Dec.  31, 1864,  Jan.  &  Feb.  65,  present.  So 
borne  to  June  30, 1865.  Mustered  out  with  Go.  at  Louisville,  Ey.,  July 
19, 1865. 

His  whereabouts  from  date  of  Muster  in  to  March  6,  1864,  P.  G.  C, 
are  not  stated.  Also  borne  as  Nathaniel  Arterberry.  ^^  This  man  vol- 
untarily delivered  himself  as  a  deserter  to  the  Comdg.  officer  31st  111. 
Vols.,  tranferred  to  the  31st  111.  Vols.,  and  restored  to  duty  without  trial 
on  condition  of  making  good,  time  lost  and  to  receive  no  pay  or  allow- 
ances for  period  prior  to  joining  the  31st  111.  Vols.,  per  Special  Orders 
IJo.  155  of  March  15, 1864  from  Hd.  Qrs.  Supt.  Vol.  Rectg.  Service, 
Illinois." 

Not  borne  on  Rolls  of  Co.  D,  128  111.  Vols.  Location  of  wound  not 
stated.  Regimental  Hospital  Register  prior  to  June,  1864,  and  subse- 
quent to  July  1,  1864,  and  Regimental  Prescription  Bk.  not  on  file. 
Books  of  the  128  Regt.  Ills.  Vols,  not  on  file. 

And  in  response  to  your  request  of  April  27,  1886,  to  remove  the 
charge  of  desertion,  the  Adjutant  General  reported  under  date  of  July 
15, 1886,  that  ^^  in  view  of  the  duration  of  the  unauthorized  absence  of 
the  within  named  man,  the  charge  of  desertion  against  him  can  only  be 
removed  upon  direct  application  to  this  office  and  the  presentation  of 
certain  testimony  of  the  nature  of  which  the  applicant  will  be  fully  ad- 
vised.'' 

The  Surgeon  General  reported,  June  13,  1883 :  <*  That  Nathaniel 
AMerhury^  Pvt,  Co.  K,  3l8t  Ills.  Vols.,  was  admitted  to  Hosptl.  3rd 
J^iv.  17th  A.  C,  July  21, 1864,  with  gunshot  fracture  of  metacarpus, 
3nd  transferred  July  30, 1864 ;  and  that  Nathan  Arterbury,  said  Co. 
^nd  Regt.  was  admitted  to  Genl.  Field  Hoaptl.  Marietta  Ga.  July  30, 
1864  with  G.  S.  W.  left  hand  and  furloughed  Aug.  30, 1864. 
No  records  of  either  regiment  on  file. 

The  soldier  having  filed  his  declaration  Aug.  7, 18C5,  alleging  gun- 
shot wound  of  left  hand,  he  was  accordingly  x>ensioned  on  or  about  Nov. 
i3,  1870,  per  certificate  No.  106,737,  (as  per  official  notice,  there  being 
leither  Invalid  nor  Widow's  Brief  extant  in  the  case,)  at  $4  per  month 
'torn  July  20,  1865. 

Under  date  of  Nov.  20, 1873,  the  pensioner  filed  declaration  for  in- 
rease^  alleging  '^gunshot  wound  of  left  \\aT\(\,  \x\2Jl\tv^  \\.  qH  \i<^  \5i.^^.> 
boulder  very  stiff  and  much  shrunken.'' 


380  DECISIONS   RELATING   TO   PENSIONS. 

Tbore  being  neither  Brief  nor  official  report  in  the  csuie,  it  does  not 
transpire  through  the  record  what  snbsequent  official  action  was  had, 
nor  when  he  died ;  but  it  transpires  through  a  certain  informal  declara- 
tion, filed  Nov.  21, 1882,  by  his  widow  that  the  soldier  ^^died  at  home  in 
Herrin'a  Prairie,  Williamson  (lo.,  Ills.,  March  18, 1879,  of  chronic  diar 
rhoBa,  contracted  iu  the  line  of  duty  in  the  service  of  the  U.  8."  And 
in  formal  declaration,  filed  July  29, 1884,  the  widow  reiterates  her  for- 
mer allegations  and  prays  that  the  latter  declaration  be  accepted  as 
amendatory  of  the  former. 

It  further  appears  that  your  office  advised  the  claimant  per  letter  of 
April  26, 1887,  that,  inasmuch  as  "  the  records  of  the  Adjutant  GreneraFs 
office  show  that  the  soldier,  Nathaniel  Arterberry,  deserted  from  Co.  K, 
128,  111.  Vol.  Infty.  at  Camp  Butler,  111.,  on  or  about  the  4tli  day  of  Nov., 
1862,"  the  charge  of  desertion  must  be  removed,  (by  correspondence  to 
that  end  addressed  directly  to  the  Adjutant  Genera),  U.  S.  A.,)  before 
further  action  conld  be  taken  in  the  case  by  your  Office. 

Wherefore  claimant  appealed  (through  her  Attorney,  J.  W.  Samuels,) 
contending  that  the  charge  in  question,  if  any,  is  merely  constructive, 
for  the  reason  that  the  soldier  was  never  court  martialed  therefor,  but, 
on  the  contrary,  was  honorably  discharged  and  duly  pensioned  for 
wounds  received  in  the  service ;  that  she  could  only  receive  a  pension 
from  the  date  of  the  soldiei^s  death,  prior  to  which  event  "  his  record 
had  been  passed  upon  by  competent  authority,  and  by  such  authority 
admitted  to  the  rolls.  Now  to  force  his  widow  to  a  readjudication  of 
his  record  would  be  contrary  to  an  old,  wise  and  well  established  policy 
of  the  law  that  whatever  is  established  by  the  proper  and  legal  tribu- 
nal shall  remain.  Otherwise,  there  conld  be  no  end  to  litigation,"  &Cm 
&c. 

It  will  be  seen  in  the  light  of  the  aforecited  former  report  of  the  Ad- 
jutant General  that,  the  soldier  having  voluntarily  delivered  himself  as 
a  deserter,  he  was  restored  to  duty  without  trial,  upon  the  condition  of 
his  working  out  his  lost  time  gratis.  In  other  words,  his  offense  was 
condoned  by  competent  authority,  as  will  be  seen  by  reference  to  Spe- 
cial Order  No.  155,  dated  March  15, 1864.  Hence  the  aforecited  latter 
report  of  the  Adjutant  General  is  wholly  irreconcilable  with  the  theory 
of  the  former,  inasmuch  as  in  the  light  thereof  it  appears  as  a  patent 
record  fact  that  the  soldier  died  in  the  enjoyment  of  a  clear  record,  there 
being  no  charge  of  desertion  extant. 

It  will  be  observed,  of  course,  that  this  case  does  not  fall  within  the 
category  of  cases  wherein  this  Department  invariably  refuses  to  recognize 
an  appeal  from  your  rejection  of  a  claim  upon  the  ground  that  the  formal 
charge  of  desertion  has  not  been  removed  agreeably  to  legal  require 
ments.  But  it  falls  rather  within  the  category  of  cases  cited  in  and 
governed  by  your  own  office  Ruling  No.  184,  in  re  No.  120,473,  of  Mary 
Jane  Smith,  widow  of  Wm.  Blair,  &c. 

Your  action  of  rejection  iu  qv\est\oxi  V^  Wict^tot^  x^x^t&iii^^^axA^  ^^^ 
will  accordingly  place  tlie  appeWawtfa  wamo^  wX)^^^"^^^^^^^^^^^ 
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eq uivalent  disabilities— permanent— total, 

Joseph  Wirth. 

Idlers  who  were  granted  a  pension  of  $24  per  month  under  the  clanse  in  the  Act  of 
March  3,  1883,  reading  '  or  otherwise  so  disabled  as  to  render  their  incapacity  to 
perform  manual  labor  equivalent  to  the  loss  of  a  hand  or  a  foot,'  are  not  entitled 
to  have  their  pensions  increased  to  $30  under  section  1  of  Act  of  August  4,  1886, 
which  applies  to  those  pensioners,  only,  who  have  lost  one  hand  or  one  foot,  or 
been  totally  disabled  in  one  hand  or  one  foot. 

tsistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  October  25, 

1887. 

Herewith  are  returned  the  papers  which  accompaDied  the  appeal 
'  Joseph  Wirth,  late  of  Co.  L,  3rd  N.  J.  Cavalry,  certificate  No.  8430. 

HISTORY. 

ClaimaDt  enlisted  Jan.  4, 186i,  and  was  discharged  Sept.  22, 1804. 

Declaration,  filed  Feb.  18, 1887,  alleged  gunshot  wound  of  right  hand. 

Claimant  was  pensioned  at  $8  per  month  from  discharge;  $15  from 

lue  C,  1800:  $18  from  June  4,  1872,  and  $24  from  March  3,  1883. 

Claim,  filed  Jan.  7, 1880,  alleges  that  he  is  entitled  to  $30  for  wound 

'  hand ;  also,  injury  to  left  side  and  left  leg  and  piles. 

January  11,  1880,  claimant  was  examined  by  one  of  the  Boards  at 

Tashington,  D.  C,  consisting  of  Drs.  Stanton,  Rosse  and  Marmion, 

ho  report:  "Disability  in  right  hand  and  wrist  equivalent  to  loss  of 

hand  or  a  foot." 

The  claim  was  rejected  April  20, 1880,  on  the  opinion  of  the  Medical 

eferee,  who  approved  for  "no  increase.    New  disabilities,  if  allowed, 

ould  not  increase  rating." 

February  7, 1887,  claimant  again  applied  for  increase,  under  the  Act 

r  Aug.  4,  1880,  and,  on  Feb.  17, 1887,  he  was  examined  by  a  Board  at 

Washington,  D.  C,  consisting  of  Drs.  Welsh,  T3  ler  and  Brackett,  who 

:ate:  "Condition  of  hand  equivalent  to  loss  of  a  hand  or  foot.    He 

ctn  make  awkward  use  of  hand  in  eating  and  for  some  other  purposes. 

resent  condition  due  to  gunshot  wound.    Total  disability  does  not 

list  in  hand  at  extremity." 

The  Medical  Referee  approved  for  no  increase,  and  the  claim  was 

lereupon  rejected,  Feb.  28,  1887. 

From  this  action,  the  appeal  is  taken. 

OPINION. 

The  Department  decided  February  3, 1885,  on  an  appeal  from  the 
jtion  of  your  office  that  the  disability  of  the  appellant  was  "  equiva- 
nt  to  the  loss  of  a  hand  or  a  foot".  He  was,  a<;cordingly,  allowed  an 
icrease  of  pension  to  $24  per  month, 


382  DECISIONS   RELATING   TO   PENSIONS. 

H.  S.  Berlin,  Esq.,  attoroey  for  pensioner,  states  in  the  appeal: 

''The  Secretary"  having  placed  claimant  in  this  class,  he  is  entitled  to 
all  the  benefits  of  the  class,  and  an  examination  by  surgeons  to  rate 
him  under  the  Act  of  August  3, 1886,  was  unnecessary." 

In  order  to  learn  the  class  of  pensioners  under  the  provisions  of  the 
Act  of  1883  into  which  the  appellant  was  put  by  order  of  the  Secretary, 
it  is  necessary  to  refer  to  the  language  of  his  deciaion.  He  says,  Sept 
11,  1884: 

^  The  medical  examinations  in  this  case  show  a  high  degree  of  disa* 
bility,  of  a  permanent  character,  and  that,  for  all  practical  purposes, 
the  appellant,  in  consequence  thereof,  is  so  disabled  as  to  render  bis 
incapacity  to  perform  manual  labor  equivalent  to  the  loss  of  his  hand." 

Those  who  were  granted  a  pension  of  $24  per  month  under  the  clause 
in  the  Act  of  March  3, 1883,  reading  ^^or  otherwise  so  disabled  as  to 
render  their  incapacity  to  perform  manual  labor  equivalent  to  the  loss 
of  a  hand  or  a  foot,"  are  not  entitled  to  have  their  pensions  increased 
to  $30  per  month  under  the  first  section  of  the  Act  of  Aug.  4, 1886, 
which  applies  only  to  those  pensioners  who  have  lost  one  hand  or  one 
foot,  or  been  totally  disabled  in  one  hand  or  one  foot.  Had  the  disability 
for  which  the  pension  of  the  appellant  was  increased  to  $24  per  mooth 
been  the  loss  of  a  hand  or  a  foot,  or  total  and  permanent  disability  in 
either  the  hand  or  the  foot,  his  pension  would  have  been  increased  to 
$30  per  month  by  the  Act  of  August  4, 1886,  without  examination. 
But,  it  appears  that  appellant  was  granted  an  increase  to  $24  not  for 
either  of  these  disabilities,  but  for  a  disability  '*  equivalent  to  the  loss 
of  a  hand  or  a  foot".  The  Act  of  August  4,  1886,  confers  no  increase 
of  pension  upon  those  who  were  the  beneficiaries  of  this  clause  in  tbe 
Act  of  March  3,  1883. 

To  enable  the  appellant  to  receive  an  increase  to  $30  per  month,  his 
hand  must  be  totally  disabled.  In  the  opinion  of  the  Medical  Eeferee, 
the  hand  is  not  totally  disabled.  It  appears  that  it  is  of  some  use  to 
him.  Dr.  Hood,  Medical  Eeferee,  and  Dr.  Oraham,  assistant  Medical 
Eeferee,  of  the  Office  Board,  examined  the  appellant  in  1883  and  re- 
ported : 

"Complete  anchylosis  of  the  wrist;  deformity  of  the  hand;  cannot 
"  close  any  of  the  fingers  to  the  palm  of  the  hand  ;  can  put  his  hat  on; 
^'  can  use  a  knife  and  fork  and  can  do  a  great  many  little  things  with 
<Mt,  but  not  much  real  labor.  It  is  jnst  better  than  no  hand  at  all. 
"  Bate  1618." 

Subsequent  examinations  confirmed  the  findings  of  this  Board;  and 
the  Medical  Referee  has  given  his  opinion  that  there  should  be  '^  no  in- 
increase.  New  disabilities,  if  allowed,  would  not  increase  rating".  The 
new  disabilities  alleged  were  not  proven  to  have  been  incurred  in  the 
service. 

Your  action  of  rejection  was  proper  and  is  affirmed  and  the  appeal 
dismissed. 
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dishonorable  dischabge^desebtion. 
Daniel  B.  Kaufman. 

^*  The  decision  of  Secretary  of  the  Interior  in  the  claim  of  Jane  Conroy,  Jane  9, 1875, 
viz :  that  '*  the  character  of  the  discharge,  whether  honorable  or  dishonorable,  in- 
dicating good  or  bad  character,  can  have  no  bearing  whatever  on  the  nature  and 
extent  of  disability  which  alone  decides  the  right  to  pension,"  distinctly  over-ruled, 
and  the  ruling  (No.  135)  made  by  the  Commissioner  of  Pensions,  Sept.  4  1685,  af- 
firmed. 
^«  The  cases  of  a  deserter  and  of  a  soldier  dishonorably  dismissed  from  the  service  are 
"analogous.'' 

-Assistant  Secretary  Hawkins  to  the  OommisHoner  of  Pensions^  October  22^ 

1887. 

Herewith  are  rctamed  the  papers  which  accompanied  the  appeal  of 
Oapt  Daniel  B.  Kaafmau,  late  of  Go.  A,  48th  Penna.  Vols. 

msTOET. 

The  records  of  the  War  Department  show  that  claimant  was  mustered 
in  as  captain,  September  17, 1861,  and  ^< dismissed  the  service  by  sen- 
tence of  Gen'l  Court  Martial,  promulgated  in  Gen^l  Court  Martial  Orders 
^^o.  28,  Head  Qrs.  Army  of  the  Potomac,  August  1, 1864." 

Declaration,  filed  June  7, 1880,  alleges  that  he  incurred  hernia  and 
Smiles  in  the  service. 

The  Legal  Revie\?er  states,  May  7, 1887 :  "Aside  from  question  of  dis- 
lionorable  discharge,  claim  is  admissible.  Soundness  and  origin  proved.'' 
^Ehe  claim  was  rejected,  however,  on  the  ground  that  claimant  was  dis- 
lionorably  discharged. 

From  which  action  the  appeal  is  taken. 

OPINION. 

The  appellant  was  dismissed  the  service  by  sentence  of  General  Court 
Partial,  Order  No.  28,  Head  Quarters,  Army  of  the  Potomac,  August 
a,  1864. 

Upon  this  record  of  dishonorable  discharge  from  the  service,  the  claim 
^as  rejected  by  your  office,  and  the  only  issue  raised  by  the  appeal  is : 
Is  a  dishonorable  discharge  a  bar  to  pension? 

In  deciding  the  claim  of  Jane  Conroy,  certificate  No.  171,088,  Mr.  Sec- 
l^tary  Delano  held,  June  9,  1875 : 

"  The  allowance  and  payment  of  pension  to  a  soldier  who  was  dishonor- 
ably discharged  is  conditional  alone  upon  proof  of  disability  incurred 
Jn  the  service  and  in  line  of  duty.  The  character  of  the  discharge, 
whether  honorable  or  dishonorable,  indicating  good  or  bad  character, 
can  have  no  bearing  whatever  on  the  nature  and  extent  of  disability 
which  alone  decides  the  right  to  pension." 

Digest  of  1885,  p.  204. 

The  Department  avails  itself  of  the  opportunity  presented  by  the  ap- 
peal to  distinctly  overrule  the  decision  in  tlio  Conio>j  ca«>^^ ^on^ ^\\&^^ 
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.  and  to  affirm  the  ruling  (No.  135)  made  by  the  GommissioDer  of  Pensions, 
September  4, 1885,  which  was  sustained  by  the  Department,  November 
6,  1885,  on  appeal  in  the  case  of  Jehu  Myers,  Company  A.,  115th  Ohio 
Volunteers,  No.  223,042,  after  the  careful  consideration  of  the  impor- 
tance of  the  question  demanded  and  a  thorough  examination  of  all  the 
questions  of  law  involved.    This  ruling,  No.  135,  is  as  follows  : 

"  On  the  8th  day  of  May,  1792,  Congress  enacted  what  is  now  known- 
as  section  1639,  Eevised  Statutes,  declaring  thereby  that  if  "  any  per- 
son, whether  officer  or  soldier,  belonging  to  the  militia  of  any  State,  and 
called  out  into  the  service  of  the  United  States,  be  wounded  or  disabled 
while  in  actual  service,  he  shall  bo  taken  care  of  and  provided  for  at 
public  expense."  This  may  be  properly  regarded  as  the  establishment 
of  the  pension  system  of  the  Unjted  States,  and  more  particularly  as  the  t 
foundation  of  law  upon  which  rests  that  which,  in  the  statutes,  is  de- 1 
scribed  as  **  the  pension  roll"  or  "  list  of  invalid  pensioners."  i 

Very  many  modifications  of  the  original  declaration  have,  fram  time  | 
time,  been  formulated  and  declared,  until,  prior  to  July  14, 1862,  there 
had  grown  up  a  system  of  laws  which  received  the  careful  consideration 
of  Congress,  the  Departments,  and  the  courts,  and  which  had  been  in- 
terpreted  until  they  had  taken  the  shape  and  permanence  of  a  code. 

Through  all  this  code,  as  exemplified  by  the  enactments  to  be  found 
in  sections  4730,  4732,  4736,  4740,  4756,  and  4757,  of  the  Revised  Stat- 
utes (edition  of  1878),  runs  a  primary  requirement  upon  which  the  Gov- 
ernment has  always  insisted  as  to  the  veterans  of  the  Revolutionary 
war,  the  soldiers  of  the  w^ar  of  1812,  the  soldiers  of  the  Mexican  war,  the. 
soldiers  of  the  Regular  Army,  the  members  of  the  Navy  and  Marine 
Corps,  and  all  volunteers  of  all  classes  in  the  multitudinous  wars  that 
have  intervened  between  the  enactment  of  the  first  pension  law  and 
1861 — it  is  that  there  should  be  honorable  discharge  be/ore  pension.  It  has 
been  a  requirement  from  which  the  Government  has  never  receded,  ex- 
cept, perhaps,  as  hereinafter  pointed  out. 

The  man  who  could  present  proof  of  service,  of  injury  in  line  of  duty, 
resulting  in  pensionable  disability,  and  of  honorable  discharge,  was  the 
man  who  was  placed  upon  the  pension  ^<  roll,"  and  whose  name  and  that 
of  others  like  him  constitute  the  '^list"  of  pensioners. 

In  making  provision  for  men  entitled  to  pension,  this  list  and  roll 
hns  been  recognized  as  existing  by  the  legislative,  judicial,  and  execu- 
tive departments.  Take,  for  instance,  the  phraseology  of  section  4736, 
"  the  Secretary  of  the  Interior  is  directed  to  place  on  the  pension  roll," 
&c. ;  of  section  4739,  "  before  the  name  of  any  person  is  placed  upon 
the  pension  roll,"  &c. ;  of  section  4741,  "shall  be  entitled  to  be  placed 
on  the  Navy  pension  list;"  of  section  4743,  "ho  shall  thereupon  be 
placed  upon  the  pension  roll ;"  of  section  4733,  "f\ll  pensioners  whose 
names  are  now  on  the  pension  roll,"  «&c. 

Every  soldier  who  enlisted  in  the  service  of  the  United  States  during 
the  war  of  the  rebellion  was  bound  by  an  oath,  voluntarily  taken,  to 
the  performance  of  duty  and  the  observance  of  orders  pursuant  to  the 
Articles  of  War.  Among  those  articles  are  47  and  48,  which  point  out 
the  offense  of  desertion,  exhibit  its  heinous  character,  and  the  gravity 
of  the  punishment  to  be  inflictnl  therefor. 

To  emphasize  and  establish  witli  absolute  certainty  the  legislative 
abhorrence  of  this  crime  of  desertion.  Congress,  on  the  3rd  of  March, 
1865,  enacted  as  punishment  for  desertion  forfeiture  of  rights  of  citizen- 
ship, and  made  deserters  aliens,  incapable  of  becoming  citizens. 
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On  the  19th  of  July,  1867,  Congress  further  euacted  what  is  now 
nown  as  sectiou  4749,  hero  given,  which  provides:  "No  soldier  or 
ailor  shall  be  taken  or  held  to  be  a  deserter  from  the  Army  or  Navy 
rho  faithfully  served  according  to  his  enlistment  until  the  19th  day  of 
Ipril,  1865,  and  who,  without  proper  authority  or  leave  first  obtained, 
uit  his  command  or  refused  to  serve  after  that  date ;  but  nothing  herem 
ontained  shall  operate  as  a  remission  of  any  forfeiture  incurred  by  any 
uch  soldier  or  sailor  of  his  pension  ;  but  this  section  shall  be  construed 
olely  as  a  removal  of  any  disability  such  soldier  or  sailor  may  have  in- 
urred  by  the  loss  of  his  citizenship  m  consequence  of  his  desertion." 

From  this  review  it  is  evident  to  the  Commissioner — 

(1)  That  there  was  established  by  statute  and  the  immemorial  prac- 
ice  of  the  Government  what  is  known  and  designated  as  a  '^^ension 
ist,"  or  *'roll  of  the  Pension  Office." 

(2)  That  only  such  persons  could  be  rightfully  placed  upon  that  roll 
IS  had  been  honorably  discharged. 

(3)  That  Congress,  as  late  as  1867,  recognized  that  these  provisions  of 
he  statutes,  and  this  common  practice  of  the  Pension  Office,  related  as 
veil  to  the  soldiers  of  the  war  of  1861  as  to  those  of  all  preceding  wars, 
tnd  hence  the  Commissioner  holds  that  a  man  against  whom  the  charge 
>f  desertion  remains  cannot  receive  a  pension,  nor  be  placed  upon  the 
lension  roll,  nor  be  borne  on  the  list  of  ])ensiouers. 

On  the  14th  of  July,  1862,  it  was  enacted  that  any  officer,  &c.,  who 
las  been  since  the  4th  day  of  March,  1861,  or  shall  hereafter  be,  dis- 
ibled  by  reason  of  any  wound  received  or  disease  contracted  while  in 
he  service  of  the  United  States  and  line  of  duty,  shall,  upon  making 
>roof  of  the  fact,  according  to  such  forms  and  regulations  as  are  or  msiy 
>e  provided  by  or  in  pursuance  of  law,  bo  placed  upon  the  ^'  list  of  in- 
tralid  pensioners"  of  the  United  States.  And  it  has  been  contended, 
md  very  strenuously  contended,  that  under  this  language  a  deserter 
nay  be  pensioned.  But  it  will  be  noted  that  the  Congress  expressly 
ecognizes  the  existence  of  "  present  rules  and  regulation'?,"  and  further 
expressly  recognizes  the  existence  of  the  "  pension  roll,"  which  had  con- 
inned  under  the  before  mentioned  rules  and  regulations  since  1792,  and, 
IS  before  pointed  out,  in  1867,  expressly  declares  and  acknowledges  the 
existence  of  these  regulations  and  their  application  to  the  soldiery  of 
1861  by  recognizing  a  forfeiture  of  pension  by  the  act  of  desertion.  The 
conclusion  is  irresistible  to  the  mind  of  the  Commissioner  that  by  this 
(vhole  series  of  enactments,  before  pointed  out.  Congress  did  intend  not 
to  pension  a  deserter ;  and  has  expressly  recognized  that  a  deserter's 
[)ensiou  is  forfeited  by  the  act  of  desertion.  Nor  will  the  mind  of  the 
ordinary  man  believe,  without  convincing  proof  thereof,  that  it  has 
been  designed  to  exact  of  the  soldiers  of  the  Kegular  Army,  and  of  that 
^reat  class  of  volunteers  of  other  and  honorable  wars,  the  condition  of 
in  honorable  discharge  or  release  from  service,  at  the  same  time  allow 
Ibat  the  company  of  their  equally  honored  brethren  of  the  war  of  1861 
should  be  degraded  and  lowered  in  the  universal  estimation  of  mankind 
by  admitting  to  the  high  privileges  of  the  pension  rolls  those  not  hon- 
)rably  discharged  or  released  from  service.  Or,  in  other  words,  the 
Jommissioner  cannot  believe  that  the  Government  intends  that  the 
leserters  of  the  war  of  1861  should  be  placed  upon  a  par  with  the  faith- 
ful soldiers  of  that  groat  war  and  all  the  wars  that  preceded  it. 

It  will  not  be  presumed,  as  a  matter  of  law,  that  the  Government  of 
he  United  States  intends  to  and  does  bestow  equal  honor  upon  two 
absolutely  distinct  classes  of  claimants,  and  that  it  will  allow  the  re- 
fards  of  honorable  service  and  honorable  disc\i^Tg>^  \.o  \\i^^^^\iSi\v^j^'^ 
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disgraced  tbe  service  and  abaudoned  tbeir  comrades  iu  the  hoar  oi 
peril. 

The  power  of  Gougress  iu  the  premises  is  equal,  whether  the  grant- 
ing of  a  pension  be  regarded  as  the  performance  of  a  contract,  or  tbe 
bestowal  of  a  gratuity ;  for,  if  the  first,  it  is  forfeited  by  tbe  act  of  deser- 
tiou  :  and,  if  the  second,  the  granting  power  has  the  right  and  has  eier- 
ciseait  to  attach  a  clause  of  defeasance  to  its  grant,  which  becomes 
operative  on  the  act  of  desertion.  It  is  true  that  on  several  occasioDi^ 
methods  have  been  provided  by  which  the  penalties  of  desertion  inaj 
be  avoided.  It  is  believed  that  such  methods  were  designed  to  afforu 
relief  to  those  who  were  technically,  only,  guilty  of  desertion. 

These  methods  are  set  out: 

(1)  In  the  Presidential  proclamation  of  the  10th  of  March,  1863,  issaed 
iu  pursuance  of  the  2Gth  section  of  the  act  of  March  3,  1863,  and  which 
substantially  provides  as  follows :  *^  Soldiers  absent  from  their  re^- 
meuts  who  should  report  at  any  one  of  certaiu  designated  i*endezvoas 
before  the  Ist  day  of  April,  1863,  might  be  relieved  from  punish- 
ment,"  &c. 

(2)  In  the  Presidential  proclamation  of  March  11, 1865,  issued  in  pur- 
suance of  the  2l8t  section  of  the  act  of  March  3, 1865,  providing  that 
whatsoever  deserters  returned  by  the  10th  of  May,  1865,  shall  hd  par- 
doned, &c. 

(3)  In  the  General  Order  No.  43,  oflTering  pardon  to  all  deserters  from 
the  liegular  Army  who  should  return  by  the  15th  day  of  August,  186C, 
upon  certaiu  conditions  therein  named. 

(4)  In  the  order  issued  on  the  10th  day  of  October,  1873,  by  the  Secre- 
tary of  War,  by  direction  of  the  President,  wherein  was  offered  full 
pardon  to  all  deserters  from  the  Regular  Army  who  should  report  them- 
selves to  any  military  post  by  the  Ist  day  of  January,  1874. 

(5)  On  the  7th  day  of  August,  1882,  and  on  the  5th  day  of  July,  188^, 
it  was  enacted  and  re  enacted  that  soldiers  who  were  borne  as  deserters 
upon  the  records  of  their  commands,  upon  complying  with  the  terms  of 
the  respective  acts,  to  the  satisfaction  of  the  Secretary  of  War,  may 
have  said  charges  removed  from  the  records  by  said  Secretary. 

These  acts,  which  are  at  tbis  time  operative  and  effective,  point  out 
the  only  way  now  existing,  in  the  opinion  of  the  Commissioner,  by  which 
the  charge  of  desertion  may  be  removed  from  the  record  of  a  soldier. 
Such  application  must  be  made  to  the  Secretary  of  War.  No  authority 
and  no  discretion  is  lodged  in  the  Commissioner  of  Pensions.  The  only 
officQf  who  can  act  is  the  Secretary  of  War,  and  until  the  charge  of  de- 
sertion is  removed  by  the  Secretary  of  War  the  granting  of  pensions  by 
this  office  cannot  be  made. 

The  wisdom  of  leaving  this  question  to  the  Secretary  of  War  is  appar- 
ent when  it  is  remembered  that  all  permanent  records  of  the  various 
organizations  in  the  army  are  iu  his  custody.    He  has  the  muster-in 
and  muster  out  rolls;  be  has  the  descriptive  lists;  he  has  under  his 
control  the  hospital  records,  where  are  contained  the  proofs  of  disability. 
Ill  other  words,  all  recorded  facts  which  will  establish  the  absence  of 
the  soldier,  its  continuance,  duration  and  character;  whether  the  al- 
leged desertion  occurred  in  the  presence  of  the  enemy,  or  whether  under 
circumstances  such  as  would  be  apt  to  show  that  it  was  absence  with- 
out the  intent  of  desertion,  all  are  peculiarly  under  his  control.    He 
has,  indeed,  all  that  is  necessary  to  determine  either  whether  tbe 
claimant's  case  brings  him  within  the  exemptions  pointed  out  by  tbe 
four  proclamations  and  orders  heretofore  referred  to,  or  Tvithiu  the 
equitable  consideration  of  tVift  SecieVar^j  ot  "Wwc  \w  tU^  exercise  of  the 
beneicent  powers  lodged  lu  b\a  \\aw(\a  \>y  ^^^  ^^^^  ^^  ^^"^  ^\l<3i,^5S^. 
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Inasmach,  therefore,  as  this  matter  has  been  by  Congress  relegated 
to  the  Secretary  of  War,  the  Comraissiouer  reiterates  the  determination 
not  to  assume  jurisdiction  of  a  case  wherein  the  charge  of  desertion 
still  exists  against  an  applicant  for  pension.  To  the  extent  to  which 
they  may  seem  to  be  in  conflict  herewith,  all  former  rulings  on  the  sub- 
ject are  qualified. 

The  fact  that  an  occasional  case  of  hardship  may  arise  under  this 
niliog  does  not  enlarge  the  power  of  the  Commissioner  nor  change  the 
law  that  governs  him  and  the  claimants  alike.  Nor  is  it  believed  that 
any  case  will  arise  where  relief  will  be  refused  by  the^ecretary  of  War 
when  it  should  be  granted.'' 

The  decision  relates  principally  to  deserters,  but  it  will  be  admitted 
that  the  cases  of  a  deserter  and  of  a  soldier  dishonorably  dismissed  from 
the  service  are  analogous.  Desertion  is  one  of  the  gravest  of  military 
offenses,  yet  it  is  evident  that  many  soldiers  were  marked  on  the  records 
as  deserters  who  through  mistake  or  ignorance  became  techriically  de- 
serters, but  were  free  from  any  intention  of  committing  the  crime  of 
desertion.  For  such,  in  a  spirit  of  liberality  and  justice,  provision  has 
been  made  by  which  opportunity  has  been  afforded  each  deserter  to 
remove  the  stigma  from  his  military  record.  The  case  is  different  where 
a  Commissioned  officer  is  tried  by  a  military  court  upon  charges  and 
specifications  with  ain[)le  opportunity  to  establish  his  innocence.  For 
him  there  can  be  no  plea  of  clerical  error,  of  unavoidable  separation 
from  his  company,  of  any  one  of  the  many  equitable  reasons  the  private 
soldier  can  urge  for  removal  of  the  charge  of  desertion. 

The  appellant  in  this  case  held  the  rank  of  captain  when  he  was  tried 
by  court  martial,  convicted  and  sentenced  to  be  dismissed  from  the 
service.  The  record  of  the  execution  of  this  sentence  is  a  bar  to  the 
admission  of  his  claim  for  pension. 

Your  action  in  rejecting  the  appellant's  claim  was,  therefore,  proper, 
and  is  affirmed,  the  appeal  being  dismissed. 


record,  versus  parole  efideyce, 
Ellis  Luther. 

1.  The  record  made  of  treatment  in  liospital  daring  Bervico  is  presumed  to  be  correct, 

as  showing  all  the  diseases  and  all  the  treatment  which  claimant  had  during  Xna 
army  service,  and  is  weightier  tlian  parole  evidence  to  the  contrary. 

2.  The  statements  contained  in  the  certificate  of  disability  upon  which  the  soldier  was 

discharged  from  the  service  is  accepted  as  establishing  the  facts  therein  stated, 
unless  fraud,  or  mistake  be  apparent  upon  the  certificate,  or  be  proved  by  positive 
evidence. 

Assistant  Secretary  HawMns  to  the  Commissioner  of  Pensions^  October 

25th,  1887. 

Herewith  are  returned  the  papers  in  the  claim  of  Ellis  Luther,  jj- , 
private  Co.  K.,  17th  mMv  York  Vols.    Ccrt\tie.al^^o,^Si^|Y\\. 
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HISTORY. 

Tbe  records  of  tbe  War  Department  show  that  the  claimant  enlisted 
May  24, 1861 ;  reported  sick  in  Georgetown  hospital  for  November  and 
December,  1861 ;  was  treated  in  Chesapeake  General  Hospital,  Fort 
Monroe,  from  April  3  to  May  2,  1862,  for  rheumatism ;  and  was  dU- 
charged  upon  a  surgeon's  certificate  of  disability,  Ma^'  18,  1862. 

The  said  certificate  is  as  follows : 


a 


<^  During  the  l^ist  two  months,  the  said  soldier  has  been  nnfit  for  datj 
for  35  days.  Ele  has  been  sick  in  hospital  at  Fortress  Monroe  since 
April  3rd,  and  is  recommended  by  Surgeon  in  charge  of  hospital  to  be 
discharged." 

Signed  by  J.  H.  Demarest,  Commanding  Company  at  Camp  Winfield 
Scott,  May  3,  1882. 

"I  certify  that  I  have  carefully  examined  the  said  Ellis  Luther, of 
Captain  J.  H.  Demarest's  Companv-,  and  find  him  incapable  of  per- 
forming the  duties  of  a  soldier  because  of  general  debility  and  aboor- 
mal  condition  of  the  stomach.  Said  Luther  was  sent  to  Gen.  Hospital 
at  Fortress  Monroe,  one  month  ago,  for  sj^mptoms  threatening  Bil.Int. 
Fever.  As  he  was  sent  away  the  second  day  from  the  inception  of  his 
illness,  I  am  not  ])repared  to  furnish  a  reliable  diagnosis  of  his  case. 
His  present  condition  indicates  to  my  mind  a  diseased  state  of  the  stom- 
achy and  he  is  manifestly  incapable  of  doing  tbe  duty  of  a  soldier.  For 
this,  and  on  the  recommendation  of  tbe  Hospital  Surgeon  where  he  was 
treated,  I  recommend  his  discharge.  Luther  when  enlisted  was  heiilthy 
and  so  pronounced  by  tbe  Ex.  Surgeons.  He  has  not  been  often  to  tbe 
Surgeon  of  17th  for  treatment." 

Signed  by  James  C.  Stuart,  Surgeon  17th  N.  Y.  Vols. 

July  3,  1879,  he  declared  for  pension,  alleging  that,  near  Fortress 
Monroe,  about  April  1, 1862,  be  contracted  disease  of  lungs  and  throatj 
and  was  taken  to  Chesapeake  General  Hospital  where  he  remained  until 
May  2,  1862,  when  be  was  sent  to  his  regiment  at  Yorktown  for  dis- 
charge. 

The  claim  was  rejected,  March  2, 1886,  on  the  ground  that  there  is  no 
record  of  the  alleged  disease  of  lungs  and  throat,  claimant  having  been 
discharged  for  an  altogether  dififerent  disease,  and  because  of  his  ina- 
bility to  furnish  medical  evidence  of  origin  in  the  service.  The  CTi- 
deuce  shows  bo  was  treated  shortly  after  discharge  for  j?neumonia,  an 
acute  disease  which  in  itself  might  have  caused  any  lung  or  throat  dis- 
ease be  may  now  have. 

From  this  action  claimant  appeals. 

OPINION. 

Tbe  appellant  bases  bis  claim  for  pension  upon  the  disability  re- 
sulting from  disease  of  lungs  and  throat,  which  be  alleges  he  contracted 
in  the  service  about  April  1,  18C2,  near  Fortress  Monroe,  and  for  wbicli 
be  was  sent  to  Chesapeake  G.  U.,and  treated  there  for  same  until  May 
2, 1862,  when  be  was  sent  to  Yorktown,  Va.,  for  discharge,  and  dis- 
charged  from  tbe  army  for  aa\d  iWs^VvWVs  • 
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The  records  of  tbe  War  Department  show  appellant  to  have  been  an 
mate  of  the  Hospital  afore.^aid  at  the  time  alleji^ed  by  him,  but  state 
at  he  was  treated  there  for  rheumatism.  Very  shortly  thereafter, 
ay  18, 1862,  he  was  discharged  from  the  service  upon  a  certificate  of 
sability  signed  by  the  Captain  of  his  company  and  the  Surgeon  of 
s  regiment.  In  said  certificate,  which  is  quoted  in  full  in  the  History 
this  claim,  the  Surgeon  gives  a  particular  and  careful  description  of 
e  disability  which  entitled  appellant  to  his  discharge,  and  which  he 
iscribes  as  ^^ general  debility^^  and  an  "  abnormal  condition  of  the 
omach  ^.  Ho  further  states  therein  "  His  present  condition  indicates 
my  mind  a  diseased  state  of  the  8tomach^\  • 

It  is  thus  seen  that  the  statements  of  the  record  and  the  allegations 
the  appellant  are  in  confiict.  No  mention  is  made  in  the  hospital 
cord  or  in  the  Surgeon's  certificate  of  disability  of  **  lung  and  throat 
sease"  for  which  the  appellant  alleges  he  was  sent  to  ssiid  hospital, 
eated  therein,  and  subsequently  discharged  from  the  service,  but  other 
id  entirely  distinct  and  different  disabilities  are  described  in  both, 
I  the  cause  of  his  treatment  in  hospital  and  his  discharge  from  the 
rvice. 

The  force  and  effect  which  should  be  given  to  such  a  hospital  record  as 
presented  here,  has  been  frequently  decided  by  the  Department  to  bo 
lat  the  record  made  of  treatment  in  hospital  during  service  is  pre- 
imed  to  be  correct,  and  as  sliowing  all  the  diseases  and  all  the  treatment 
hich  claimant  had  during  his  army  service ;  and  it  is  further  to  be 
resumed  that  he  was  not  treated  for  any  disease  other  than  that  stated ; 
ad  these  presumptions  will  obtain  until  the  contrary  is  clearly  and 
itisfactoril}'  established  by  competent  evidence.  (See  cases  of  Biordan, 
ridget  VoL/1,  P.  D.  45;  Woods,  Thos.,  Id.  247,-  Welch,  Rodman  E., 
1.  p.  251 ;  Hardy,  Wm.  H.  Id.  p.  259 ;  O'Reagan,  Timothy,  Id.  p.  293; 
[utchins,  Wm.  M.  Id.  p.  328.) 

The  Department  has  also  held,  with  great  emphasis,  in  a  Large  num- 
er  of  decisions  cited  below,  that  the  statements  contained  in  the  cer- 
ficate  of  disability,  upon  which  the  soldier  was  discharged  from  the 
?rvice,  shall  be  taken  as  fully  establishing  the  facts  therein  stated,  un- 
?68  fraud  or  mistake  be  apparent  from  the  face  of  the  certificate  itself, 
p  clearly  established  by  the  most  positive  and  conclusive  evidence. 
5ee  cases  of  Williamson,  Isaac  Vol.  1,  P.  D.  p.  7 ;  Benedict,  John  W.,  Id. 
. 32 ;  Smith,  Jeremiah,  Id.  p.  37;  Mitchell,  David  K.,  Id.  p.  G2 ;  Ilobart, 
ohn,  Id.  p.  122;  Betz,Charlotte,  Id.  p.  123 ;  Boyle,  James,  Id.  p.  149 ;  Stone, 
i^illiam  H.  H.,  Id.  p.  182;  Howe,  Anson,  Id.  p.  198;  Casej^,  John,  Id. 
.  209;  Balmot,  Edward,  Id.  p.  231;  Bradshaw,  Vim.  S.,  Id.  p.  230; 
'Creary,  Thomas  H.,  Id.  p.  275;  Fox,  John  J.,  Id.  p.  289;  Wescort, 
lonzo,  Id.  p.  316;  Hines,  Francis  N.,  Id.  p.  332.) 
The  only  testimony  presented  to  controvert  the  statements  of  the 
cord  as  aforesaid,  and  in  support  of  the  allegallou^  o^  vy\>\^^VV^w\>^\^ 
\at  of  a  comrade  whose  reputation  secma  to  \:>^  cvvxQi^\.\a^\v)^Jvs^,.^  ^\w^ 
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wfaich  is  manifestily  inadequate  to  out-weigh  the  presumptions  raised 
by  the  record  when  considered  in  the  light  of  the  decisions  above  cited. 

The  statements  of  the  record  being  taken  as  true,  it  is  evident  that 
there  is  no  satisfactory  proof  presented  in  this  claim,  of  origin,  or  of  treat- 
ment for  the  disability  alleged  as  the  basis  of  claim  for  pension  in  the 
service.  On  the  contrary,  the  evidence  discloses  the  fact  that  appellant 
was  treated  shortly  after  discharge  for  an  attack  of  pneumonia  which 
was  evidently  the  origin  of  the  disabilities  alleged  by  appellant,  and 
from  which  he  appears  to  be  now  suffering. 

Upon  careful  consideration  of  tbe  facts  and  the  law  presented  in  this 
claim,  the  Department  is  of  the  opinion  that  your  action  of  rejection, 
upon  the  grounds  taken  by  you,  was  proper  and  it  is  affirmed  and  the 
appeal  dismissed. 


RE8T0BA  TtON, 

Louis  RucH. 

Tho  Department  deelincs  to  cousider  evidence  merely  cnnialative  on  a  second  appeal. 
Only  newly  discovered  evidence  will  entitle  a  case  to  consideration  upon  a  second 
appeal,  such  as  would  ordinarily  entitle  a  party  to  a  new  trial  on  a  rehearing 
under  the  well  known  rules  of  practice  in  courts  of  law.  except  in  cases  of  palpa- 
ble error  or  mistake. 

Assistant  Secretary  HawJcins  to  the  Commissioner  of  Pensions^  October 

25th,  1887. 

Herewith  are  returned  the  papers  in  tho  case  of  Louis  Ruch,  Pri.  Co. 
B  3  Mich.  Vols.  Cert.  No.  81,440. 

Soldier  enlisted  in  Co.  F.,  21  Mich.  Vols.  Aug.  5,  1SG2,  and  was  dis- 
charged on  Surgns.  certificate  of  disability  Dec.  31, 1862.  lie  re  enlisted 
in  Co.  B,  3d  Mich.  Vols.,  Aug.  29, 1864,  and  was  discharged  on  Surgns. 
certificate  of  disjibility  Aug.  15, 1865.    No  other  service. 

Filed  application  for  pension  Jan.  12, 1867,  alleging  chronic  rheuma- 
tism. 

Admitted  to  pension  May  16, 1867,  from  Jan.  12,  1867,  (date  of  filing) 
at  $8  per  month.  Arrears  from  date  of  discharge  to  filing  declaratiou. 
(Aug.  16. 1865  to  Jan.  11,  1867,  inclusive)  April  13,  1874. 

Filed  application  for  increase  which  was  allowed  at  $18  per  month 
from  May  21,  1873.  Payment  of  pension  suspended  Aug.  C,  1879  (last 
payment  June  3, 1879.  Pensioner  was  dropped  from  the  rolls  Nov.  28, 
1879,  on  "  evidence  showing  disability  not  due  to  the  military  service'' 
and  pensioner  notified  Nov.  29,  1879. 

Declaration  for  restoration  filed  March  15,  1883,  and  claim  was  re- 
jected May  28,  1884,  on  the  *'  ground  tbat  disability  existed  prior  to  en- 
listment." 

From  this  adverse  action  of  your  oflSce  pensioner  filed,  an  appealJan. 
W,  1885,  through  his  attorney,  M\\o  B.  ^V^\^\i^  &  ^^.^X^^tYolt^Micb. 
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3ec.  17,  1886,  the  Department  after  a  very  thorough  examination  of  the 
sase,  affirmed  your  action. 

Additional  lay  evidence  as  to  prior  soundness  was  filed  and  your 
>ffice  adhering  to  its  former  action,  the  case  is  again  brought  before 
:lie  Department  on  appeal,  filed  May  19,  1887. 

This  case  is  similar  to  Widow's  claioi  Ko.  209,301,  Leapha  A.  Os- 
[>orDe,  decided  by  the  Dept.  Oct.  22,1887,  in  which  it  was  held  that  tho 
*  department  declines  to  reconsider  its  former  action.  The  evidence 
Sled  is  simply  cumulative.  ♦  ♦  •  The  practice  of  claimant's  filing 
i.dditional  cumulative  testimony  and  then  asking  the  Department  to 
ne-consider  its  former  action,  docs  not  meet  with  favor  and  should  be 
Llisconraged.  Claimants  should  file  all  their  testimony  before  taking 
ftji  appeal;  subject  always,  however,  to  the  well  known  rules  of  prac- 
tice governing  newly  discovered  evidence." 

Yonr  action,  in  declining  to  restore  claimant  to  the  pension  rolls  on 
the  additional  evidence  files,  is  affirmed. 


advltebous  cohabitation, 
Addie  a.  Cbofoot  (widow). 

^^There  widow  is  dropped  from  the  roUs  ander  the  provision  of  Section  2  of  tbe  Act  of 
Aug.  7, 1832,  tbe  burden  of  proof  to  establish  adulterous  cohabitation  is  upon  the 
Government.  Where,  in  such  a  case,  the  evidence  upon  which  claimant  Wtis 
dropped  appears  to  have  been  instigated  by  malice,  the  result  of  a  conspiracy,  and 
the  reputation  of  the  accusing  witnesses  for  truth  is  not  sustained : 
Held,  claimant  should  be  restored. 

^mstant  Secretary  HaicJcins  to  the  Commissioner  of  Pensions^  Nov,  3, 1887. 

Herewith  are  returned  the  papers  in  the  case  of  Addie  A.  Crofoot, 
"Widow  of  James,  Hosptl.  Steward,  U.  S.  A.,  Cert.  No.  183,958. 

Soldier  enlisted  April  5, 18G3,  and  was  discharged  May  29,  1865. 

Filed  his  declaration  for  pension,  April  G,  1872 ;  prior  service  from  Aug. 
2,1801  to  March  27, 1863,  Co.  IT,  12,  Ills.  Cav.    No  subsequent  service. 

Claim  admitted  at  88  per  month,  commencing  Sept.  2,  1873,  and  $50 
^fom  March  12,  1877,  for  chronic  diarrhoe«i.  Cert.  No.  149,486. 

Soldier  died  Sept.  28,  1878,  of  paralysis  due  to  chronic  diarrhoea. 

Widow  applied  for  pension,  Dec.  3,  1878,  which  was  gran  ted,  com- 
mencing from  soldier's  death. 

Pensioner  was  dropped  from  the  rolls,  Oct.  21, 1885,  as  per  examina- 
^on  by  Special  Examiner;  last  paid  to  March  3,  1886. 

From  this  action,  pensioner  files  an  appeal,  March  15,  1887. 

Joel  H.  Austin,  Goshen,  Indiana,  Agent. 

The  evidence  in  this  case,  which  is  very  voluminous,  has  all  been 
^refnlly  considered  by  the  Department. 

It  appears  that  claimant,  subsequent  to  her  \\w^\>vv\\vN?^  vKftaX}w^\^\s\.^^ 
^^>oai8  la  a  house  occupied  by  John  Barviugev  a\\v\  \\\te,  ox^'^Yi^ksiV^ w^^^ 
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being  a  boarder  at  same  house.  She  had  resided  here  from  Dec,  1884, 
to  June^  1885,  when  she  purchased  the  house  and  caused  BarringeraDd 
family-  to  move  out. 

Barringer  and  Fought  had  previously  been  copartners  in  basines, 
which  partnership  was  terminated  shortly  before  moving  from GlaiiD|a 
ant's  house,  and  resulted  in  litigation  and  bloodshed  between  Barrioger 
and  Fought. 

The  relations  between  claimant  and  Barringer  and  wife  appear  to 
have  been  amicable  up  to  date  of  removal  from  Glmt's.  house.  Bar* 
ringer  appears  to  have  objected  to  removal,  and  further  objected  to 
Fought  acting  as  Agent  for  claimant  and  causing  his  removal.  A  feel* 
ing  of  animosity  appears  to  have  resulted  from  the  litigation  betweea 
Barringer  and  Fought  and  claimant,  immediately  following  Barringer^ 
removal  from  Claimant's  house,  which  continued  to  increase  in  ioteu- 
sity,  resulting  in  considerable  litigation  both  civil  and  criminal,  and  col- ii* 
minating  in  a  criminal  prosecution  of  claimant  and  Fought  for  adultery.  | " 

In  all  this  litigation,  Barringer  appears  to  have  been  the  unsuccessful 
party.  He  was  beaten  in  all  of  the  civil  suits;  and  the  criminal  sqH 
against  Fought  resulted  in  an  acquittal  of  Fought,  the  jury  renderiog 
verdict  of  not  guilty.  Thereupon  the  District  Attorney  discontiDoed 
criminal  suit  against  claimant.  This  appears  to  have  increased  the  bit- 
terness of  feeling  on  the  part  of  Barringer  and  his  wife  and  their  friends, 
who  had  sided  with  them  in  their  various  controversies ;  and  their  tes- 
timony before  the  Special  Examiner  appears  to  be  so  strongly  ting 
with  malice  as  toentitle  it  to  but  little  credence,  except  where  sop- 
ported  or  corroborated  by  unbiassed  witnesses. 

Barringer  and  his  wife,  not  satisfied  with  charging  adulterous  rela-l^ 
tions  between  claimant  and  Fought,  also  seek  to  fasten  the  same  crime] 
on  their  son,  Harvey  Barringer. 

The  testimony  strongly  convinces  the  Department  that  John  Bar- 
ringer willfully,  maliciously  and  revengfully,  was  the  instigator  and 
the  publisher  of  much  of  the  public  scandal  that  resulted  in  the' 
criminal  prpsecution  in  which  he  appeared  as  the  active  prosecuting 
witness,  and  that  this  investigation  was  instituted  mainly  through  his 
instrumentality,  he  being  actuated  by  the  same  unworth^^  motive ;  that 
he  secured  the  cooperation  of  his  wife,  Mrs.  Ida  Miller,  and  of  her  hus- 
band, Isaiah  Miller,  D.  H.  Herbert,  Alonzo  Wade,  Cora  Grilfin,  and  of 
others.  He  also  appears  to  have  utilized  to  the  detriment  of  claimant's 
reputation  the  reports  of  one,  K  G.  Butterfield,  whom  claimant  alleges 
she  turned  out  of  her  house  on  account  of  his  slanders,  he  having  de- 
frauded her  of  $50  which  he  had  borrowed  of  her  and  refused  and 
neglected  to  pay. 

Two  of  the  jurors  in  the  criminal  case,  namely,  Robt.  B.  Stuart,  (see 

Spec.  Exrs.  lieport  June  25, 188G,  page  19G)  and  Geo.  E.  Rickets,  (Ibid, 

page  198,)  testify  that  the^^  did  not  believe  the  testimony  of  Barringer 

and  wife  and  Ida  Miller  on  tUe  ttVsA.    ^^ei\?^\:\  ^'^^^^  '*'*  wv^  ^\^\vvvcia  was 
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Mmply  that  it  was  inanafactared  evidence ;  tliatthejarors  spoke  about 
t  and  came  to  the  conclusion  he  did.  .  .  .  Geo.  E.  Ricketts,  juror,  says 
lie  could  not  take  their  evidence  as  being  worth  anything ;  *^  there  were 
several  of  the  jurOLts  that  expressed  themselves  ia  this  way,  that  they 
thoaght  it  a  piece  of  spite  work,  that  these  folks  living  in  the  same 
lioase  had  a  quarrel.  Barringer  was  doing  everything  he  could  to  in- 
jure the  woman." 

Q.  By  Examiner.  Did  you  makeup  your  mind  that  Fought  was  not 
guilty  because  Barringer  and  his  wife  were  mad  with  him  ?  A.  No,  not 
on  that  account. 

Q.  Did  John  Barringer  testify  that  he  heard  Mrs.  Crofoot  and  Fought 
hi  Mrs.  Crofoot's  bed-room  at  night?    A.  Yes  sir. 

Q.  Did  any  one  testify  that  Barringer  did  not  hear  them  in  there! 
A.  No  sir. 

Q.  Then,  how  was  he  contradicted  on  that  point?  A.  He  was  not 
contradicted  on  that  point. 

Q.  (by  Atty.)  You  say  Barringer  was  not  contradicted  on  the  point 
last  referred  to;  was  it  not  proven  on  the  trial  that,  at  a  time  subse- 
quent to  the  occasion  that  Barringer  claimed  that  he  heard  Fought  in 
Mrs.  Crofoot's  bed  room,  Barringer  stated  to  two  or  three  credible  wit- 
nesses that  he  had  never  seen  anything  im])roper  or  unladylike  in  Mrs. 
Urofoot's  conduct,  while  she  lived  in  that  house  ?  A.  There  was  evi- 
ilence  to  that  effect;  both  Barringer  and  his  wife  were  contradicted  in 
what  I  regarded  material  points  of  their  testimony,  by  the  testimony  of 
witnesses  for  the  defendant. 

Howard  Hovey,  the  Deputy  Prosecuting  Atty.,  who  assisted  in  the 

criminal  prosecution  against  Fought,  testifies  as  follows : 

Q.  Is  it  not  a  fact  that  John  Barringer  &  wife  were  contradicted  and 
lisputed  on  the  material  facts  at  issue  in  the  trial  of  that  case,  by  the 
witnesses  of  the  defendant?  A.  My  recollection  is  that  for  most  part 
■hey  were. 

He  further  testifies  that  the  jury  was  composed  of  reputable  and  in- 
:elligent  farmers  and  citizens  of  Goshen.  It  further  appears  in  evi- 
lence  that,  during  much  of  the  time  in  which  claimant  is  charged  with 
llicit  relations,  she  was  suffering  severely  with  a  female  disease,  the 
"csnlt  of  an  injury  she  received  while  attending  upon  her  late  husband 
luring  his  last  illness. 

Dr.  W.  K.  Crider  testifies  before  Special  Examiner,  Jan.  29,  188G, 
;hat — 

In  Aug.  1883,  she  (referring  to  Clmt.)  was  taken  with  a  pelvic  peri- 
onitis  and  was  very  sick  for  about  three  weeks,  and  I  thought  she 
vould  die.  I  continued  to  treat  her  for  hemorrhages  and  concomitants 
ip  to  1884,  when  she  got  better  and  has  not  had  the  hemorrhages  so 
requently  since,  though  she  has  them  frequently  yet.  I  have  treated 
ler  in  the  past  year  for  sore  throat  and  sick  headaches,  which  she  had 
nore  or  less  all  along.  Have  not  treated  her  for  the  uterine  trouble  in 
he  past  year,  although  she  is  using  my  prescriptions.  My  books  show 
hat  I  made  her  155  visits  in  1882  and  '83,  and  I  think,  if  they  were  all 
•ecorded,  it  would  reach  200  visits  in  1885;  and,  in  1880,  I  visited  her 
2  times  and  gave  her  several  prescriptions. 

Q.  How  oUen  does  she  have  the  uterine  \\evnoTY\\^^^^  nvX.  \rc^'^ss^\i\ 
•  That  is  more  than  I  can  t^ll,  just  now.    a\\e  asty^  ^>;\^\v^^\X\^^s\'^^^'^- 
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qaently,  bat  I  don't  know  as  nuich  about  it  now  as  when  I  went  to  sec 
ber  regularly.  I  don't  believe  she  bas  known  when  her  regular  men- 
strual |)erio(l  came  since  I  have  treated  ber. 

Q.  Have  you  ever  treated  her  for  a  uterine  tumor,  or  bas  sbe  one  to 
your  knowledge  ?  A.  There  was  a  growth  of  some  kind  tbere,  bat  jost 
what  it  was  I  was  not  sure.  I  called  it  a  uterine  polypoid.  Q.  Has  8he 
that  at  present  f  A.  I  don't  know.  Q.  How  long  since  you  have 
treated  her  for  that  f  A.  I  treated  ber  for  it  all  along  with  the  hem- 
orrhages. I  have  not  treated  ber  for  it  within  a  year.  Q.  In  your 
opinion,  bas  there  been  any  time  since  you  have  treated  ber  when  she 
was  physically  incapable  of  sexual  intercourse,  except  during  tbe  severe 
sickness  in  1879  and  when  she  had  peritonitis  ?  A.  Well,  tbe  time  she 
bad  those  hemorrhages  I  would  bave  called  her  entirely  incapacitated 
for  that  act. 


The  Department  will  not  discuss  the  voluminous  testimony  in  behalf 
of  tbe  claimant  to  prove  the  falsity  of  the  charges  made  against  her. 
The  preponderance  is  clearly  in  her  favor,  the  adverse  testimony  ap- 
pearing mainly  to  be  promi>ted  by  malice ;  and,  iu  view  of  the  decision 
and  termination  in  the  criminal  cases,  the  Department  is  of  the  opinion 
that  claimant  was  unjustly  dropped  from  tbe  rolls,  and  that  her  name 
should  be  restored. 


dependence— a  d  ul  tebo  us  cohabit  a  tion. 

Jane  Ingerick. 

1:  Section  4707,  relating  to  pension  for  dependent  mother,  contemplates  the  fact  tbat 
the  mother  may  occupy  the  relation  of  a  widow  dependent  upon  ber  son,  and,  also, 
the  relation  of  mother  and  iri/e,  and  still  bo  dependent  on  ber  sou. 

2 :  The  law  contemplates  a  dependent  mother,  not  only  as  a  legal  tn/e,  when  her  rigbt 
to  pension  shall  accrue,  but  as  a  wife  in  fact,  os  well  as  in  name,  and  in  the  foil 
discharge  of  ber  duties,  as  such,  to  her  husband— a  relation  that  is  wholly  advene 
to  abandonment  and  adulterous  habitation  with  another. 

3 :  The  law  further  contemplates  that  a  mother,  who  is  also  a  wife,  is  legally  entitled 
to  an  adequate  snpport  from  her  husband,  within  the  meaning  of  the  statute. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  October  28, 

1887. 

Both — wife  and  busband— Jane  and  John  Ingerick,  parents  of  Walter 
Ingerick,  are  applicants  for  pension,  certificate  No.  217181,  under  sec- 
tion 4707  of  tbe  Statutes  of  U.  S.,  Revision  1878. 

Walter  Ingerick  enlisted  August  10, 1862,  in  the  143rd  Regt,  N.  Y. 
Vols.,  and  died  January  3, 1864,  of  disease  contracted  in  tbe  service 
and  in  line  of  duty.  Botb  claimants  allege  that,  at  tbe  date  of  tbe  death 
of  tbeir  son,  Walter,  as  stated,  they  were  dependent  upon  liim  for  an 
adequate  support  in  whole  or  in  part.  Upon  consideration  of  tbe  testi- 
mony and  tbe  law,  you  find  tbe  father  dependent  upon  tbe  son  at  the 
time  of  bis  death  for  an  adequate  support,  and  grant  a  pension ;  but  yoD 
reject  the  claim  of  tbe  motbet  upon  IViOi  ^towviv^  \>\^\,  ^<^\^^^\\^t  de- 
pendent within  tbe  meaning  ot  tVie^\avr,\>fec^w%^,^V>^>i^^  \:\\s^^ V^^  ^\5g^\. 
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D  pension  accrued,  she  was  living  away  from  her  husband  and  in 
ilultery  with  one,  Lanicn  Hinckly. 

The  facts  found  in  the  reliable  and  disinterested  testimony  are  sab- 
tautially  as  follows  :  That,  at  the  time  the  sou  eulisted  in  1SG2,  he  was 
mder  21  years  of  age ;  that,  a  short  time  before  his  enlistment,  the 
DOther  of  the  soldier  abandoned  her  husband  without  good  cause,  and 
mtered  upon  a  life  of  shame  and  adulterous  intercourse  with. one  Lamcn 
linckly,  and  has  so  continued  ever  since.  It  further  appears  that,  up 
:o  the  time  of  the  desertion  of  the  wife  and  mother  from  the  home  pro- 
nded  for  her  by  her  husband,  in  18G2,  she  had  been  furnished  a  com* 
Tortable  home  and  an  adequate  support,  and  that  neither  John  Ingerick 
nor  his  wife  suffered  from  lack  of  any  of  the  necessary  comforts  of  life. 
lu  January,  1864,  the  son  died  of  disease  contracted  in  the  service. 
Upon  the  foregoing  facts,  was  the  mother  or  the  father  dependent  upon 
the  son  for  an  adequate  support  at  the  time  of  his  death  f 
Section  4707,  Revised  Statutes,  P.  S.,  is  as  follows : 

If  any  person  embraced  within  theprovisionsof  sections  forty- six  hun- 
dred and  ninety-two,  and  forty  six  hundred  and  ninety-three,  has  died 
since  the  fourth  day  of  March,  eighteen  hundred  and  sixty-one,  or  shall 
lereafter  die  by  reason  of  any  wound,  injury  casualty  or  disease,  which, 
under  the  conditions  and  limitations  of  such  sections,  would  haveentitled 
liim  to  an  invalid  pension,  and  has  not  left  or  shall  not  leave  a  widow  or 
legitimate  child,  but  has  left  or  shall  leave  other  relative  or  relatives  who 
were  dependent  upon  him  for  support  in  whole  or  in  part  at  the  date  of 
bis  death,  such  relative  or  relatives  shall  be  entitled,  in  the  following 
Older  of  precedence,  to  receive  the  same  pension  as  such  person  would 
have  been  entitled  to  had  he  been  totally  disabled,  to  commence  from 
the  death  of  such  person,  namely:  First,  the  mother;  secondly,  the 
father ;  thirdly,  orphan  brothers  and  sisters  under  sixteen  years  of  age, 
who  shall  be  pensioned  jointly ;  Provided j  That,  where  orphan  children 
of  the  same  parent  shall  have  different  guardians,  or  a  portion  of  them 
only  are  under  guardianship,  the  share  of  the  joint  pension  to  which 
each  ward  shall  be  entitled  shall  be  paid  to  the  guardian  of  such  ward : 
Providedj  That,  if  in  any  case  said  person  shall  have  left  father  and 
mother  who  are  dependent  upon  him,  then,  on  the  death  of  the  mother, 
the  father  shall  become  entitled  to  the  pension,  commencing  from  and 
after  the  death  of  the  mother;  and  upon  the  death  of  the  mother  and 
father,  or  upon  the  death  of  the  father  and  the  remarriage  of  the  mother, 
the  dependent  brothers  and  sisters  under  sixteen  years  of  age  shall 
Jointly  become  entitled  to  such  pension  until  they  attain  the  age  of  six- 
teen years,  respectively,  commencing  from  the  death  or  remarriage  of 
.be  party  who  had  the  prior  right  to  the  pension :  Provided,  Tliat  a 
nether  shall  be  assumed  to  have  been  dependent  upon  her  son  within 
,be  meaning  of  this  section  if,  at  the  date  of  his  death,  she  had  no  other 
tdequate  means  of  support  than  the  ordinary  proceeds  of  her  own  man- 
lal  labor  and  the  contributions  of  said  son  or  of  any  other  persons  not 
egally  bound  to  aid  in  her  support;  and  if,  by  actual  contributions,  or 
a  any  other  way,  the  son  had  recognized  his  obligations  to  aid  in  sup- 
>ort  of  his  mother,  or  was  by  law  bound  to  such  support,  and  that  a 
ather  or  a  minor  brother  or  sister  shall,  in  like  manner  and  under  like 
auditions,  be  assumed  to  have  been  dependent,  except  that  the  income 
ifbicb  was  derived  or  derivable  from  his  acl\i*a\  ot  \)om\A^  ^ssaxstwA 
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labor  shall  be  taken  into  accoaDt  in  estimating  a  father's  means  of  in- 
dependent  support:  Provided,  further j  That  the  pension  allowed toany 
person  on  account  of  bis  or  her  dependence,  as  hereinbefore  provided^ 
shall  not  be  paid  for  any  period  during:  which  it  shall  not  be  ueccessarj 
as  a  means  of  adequate  subsistence 

For  convenience  we  will  first  examine  theclaim  of  the  mother  of  Wal- 
ter Ingerick.    A  proper  determination  of  the  merits  of  this  claim  call!! 
for  a  construction  of  the  aforementioned  section,  4707.    This  law  evi- 
dently contemplates,  in  making  provisions  for  the  payment  of  peusjoa 
to  a  dependect  mother,  the  fact  that  she  may  occupy  the  relation  of 
a  widow  dependent  upon  her  son,  and  also  the  case  where  she  occnpies 
the  relation  of  mother  and  wife,  and  still  bo  dependent  apon  her  sod. 
Dependence  in  the  first  instance,  that  is,  when  the  mother  is  a  widow, 
must  be  determined  from  facts  and  circumstances  personal  to  herself. 
But  the  rule  as  to  the  establishment  of  her  claim,  when  she  occapies 
the  relations  of  both'  mother  and  wife,  may  be  entirely  different.  Far- 
ther than  this,  I  am  satisfied  the  law  contemplates  a  dependent  mother, 
not  only  ns  a  wife,  but  that,  when  her  right  tb  pension  shall  accrae,  if 
at  all,  (the  date  of  the  soldier's  death),  she  was  not  merely  a  uife  w 
name,  but  a  wife  in  fact,  and  in  the  full  discharge  of  her  duties  as 
such  to  her  husband.    This  law  further  contemplates  that  a  mother 
who  is  also  a  wife,  is  legally  entitled  to  an  adequate  and  comfortable 
support  from  her  husband  within  the  meaning  of  this  statute. 

If  the  construction  here  given  bo  correct,  the  question  arises  :  When 
a  mother,  who  is  also  a  wife,  shall,  without  any  good  cause,  abaudqn 
her  husband,  to  whom  she  has  the  legal  right  to  look  for  support  aud 
maintenance,  and  enters  upon  a  life  of  shame  and  disgrace,  involving 
not  only  herself  but  her  husband  and  her  children,  and  if  this  condi- 
tion of  things  exists  at  the  time  her  right  to  pension  accrued,  can  sbe 
then  be  heard  to  allege  that  she  is  a  ^^depcndent  mother"  within  the 
meaning  of  the  law  ?    The  law  absolutely  fixes  the  time  when  depend- 
ence upon  the  son,  in  whole  or  in  part,  must  be  established,  viz :  bis 
death,  by  reason  of  disease  contracted  in  the  military  service  of  his 
country.    She  certainly  would  not  be  heard  to  say  that  her  husband  bad 
failed  to  provide  her  with  an  adequate  support,  she  having  voluntarily 
abandoned  his  bed  and  board,  nor  would  he,  under  such  circa  mstanc&s 
be  legally  bound  therefor,  whatever  may  have  been  his  condition  in 
life,  or  his  ability  to  furnish  such  support. 

It  is  immaterial,  under  such  circumstances,  whether  she,  after  sncb 
abandonment,  conducted  herself  as  a  virtuous  and  chaste  woman,  or 
not.  The  rule  would  hold  good  in  either  case  where  her  abandonment 
of  her  husband  wa^  without  good  cause.  It  may  be  added  further, 
that,  by  her  desertion  of  her  husband,  without  good  cause,  and  forfeit- 
ure, thereby,  of  her  legal  rights  to  a  support  from  him,  to  which  she  was 
•entitled  as  a  dutiful  wife,  she  has  rendered  it  absolutely  impossible,  iu 
the  nature  of  things,  to  establish  a  relation  of  dependence  npon  her  son 
Within  the  meaning  of  the  law,  awd,  «L^\oti^\s^?.^^^^^\i^v^>55cL\^>^ 
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fcioD,  the  question  as  to  berhasband's  ability  to  provide  her  with  a  sup- 
port is  wholly  immaterial. 

Therefore,  your  action  rejecting  the  claim  of  Jane  Ingerick,  as  the 
mother  of  Walter,  is  afiSrmed. 

•  •••••• 

While  the  claim  of  the  father  of  Walter  Ingerick  is  not  directly  be- 
fore the  Department  on  appeal,  it  may  not  be  out  of  place  to  remark, 
that,  the  testimony  produced  by  both  claimants  for  pension  in  this  case, 
80  far  as  the  question  of  dependence  is  concerned,  cannot  well  be  sep- 
arated, and  it  seems  to  have  been  presented  to  establish  the  claim  of 
both. 

However,  after  a  careful  consideration  of  all  the  reliable  and  disin- 
terested testimony  offered  on  the  part  of  both  claimants  to  establish 
dependence  in  whole  or  in  part  upon  the  son  at  the  time  of  his  death,  (a 
brief  of  which  is  hereto  attached),  it  appears  that  the  father,  John  In- 
gerick, was  not  only  able  to,  but  did  afford  an  adequate  and  comforta- 
ble support  for  his  family  up  to  the  time  of  the  desertion  of  his  wife. 
There  is  nothing  in  the  testimony  to  indicate,  that  any  member  of  his 
family  snffered  for  the  want  of  any  of  the  ordinary  necessaries  of  life.  It 
is  true,  they  were  not  wealthy,  but  the  testimony  does  not  show  that  they 
were  very  poor;  and  I  fail  to  discover  any  evidence  that  would  indicate, 
in  the  remotest  degree,  thai,  at  the  time  of  the  soldier's  death,  the  father 
was  in  any  wise  dependent  upon  the  son  for  a  support. 

Therefore,  the  father  is  not  entitled  to  pension  for  the  reasons  above 
stated. 


INCREASE— ACT  OF  JUNE  IC,  1880. 
WOOSTEE  MANDEVILLE. 

1 :  A  pensioner,  who  at  the  date  of  the  passage  of  the  Act,  dated  June  16, 1880,  was  not 
in  receipt  of  a  pension  rated  at  $50  per  month,  or  whoso  claim  for  increase  to  $50 
per  month  was  neither  filed  nor  pending  at  the  time  of  the  approval  of  said  Act, 
cannot  be  allowed  the  benefit  of  the  increase  from  $50  to  $7*2  per  mouth  which 
resulted  from  the  simple  operation  of  said  Act. 

2:  The  benefits  of  the  Act  of  June  16,  1880,  are  due  to  those  pensioners,  only,  who 
were  receiving  a  pension  of  $50  per  month  at  the  date  of  its  passage  through  Con- 
gress. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Nov.  2, 1887. 

Herewith  are  returned  the  papers  in  the  claim  of  Wooster  Mandc- 
ville,  Co.  E,  1st  Pa.  Rifles,  for  increase  of  invalid  pension,  certificate 
So.  49735. 

Claimant  was  pensioned  at  $4.  per  month  from  March  12,  18G3,  (day 
after  discharge)  because  of  debility  from  Camp  fever.     His  pension 
was  reduced  to  $2.  from  March  4, 1870 ;  increased  to  84.  from  March  2  * 
1872  for  hernia  (an  error);  his  name  was  droppeiV  fco\xv  W^t^^^^^^^^V. 
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27, 1870.  rension  was  restored  at  $4.  from  March  4,  1876,  ami  increased 
to  $6.  per  month  from  Feb.  12,  '77,  because  of  general  debility,  resoltsof 
mahirial  poisoning ;  increased  to  $8.  from  Nov.  20, 1877,  same  disability. 
A  reissue  was  made  about  Nov.  17, 1880,  at  the  following  ratings,  viz: 
$8.  from  March  13,  18G3  ;  $10.  from  March  3, 1873;  and  $18.  from  Feb. 
12, 1877,  (deducting  all  payments),  for  disability  from  double  ingainal 
hernia  and  malarial  poisoning.  Jan.  3,  1882,  claimant's  pension  was 
increased  to  $24.  from  Oct.  19, 1881,  for  disability  from  double  inguioal 
hernia,  and  malarial  poisoning  and  resulting  debility ;  June  4, 1884,  it 
was  increased  to  $30,  from  April  7, 1884 ;  and,  since  May  17, 1886,  claim- 
ant has  been  in  receipt  of  $50.  per  month,  because  of  disability  from 
double  inguinal  hernia,  and  malarial  poisoning  and  resulting  debility. 
The  following  is  a  copy  of  ratin<»s  given  by  Examining  Surgeons,  to 
wit: 

Surgeon,  Sept.  9, 1805,  i  for  general  debility. 

*•         Dec.  18,  1869,  J  for  right  inguinal  hernia. 
Aug.  6,  1870  i  each,  for  debility  and  hernia. 
Mch.  2  1872  J  for  right  inguinal  hernia. 
"         Sept.  4,  1875  ^  for  hernia  of  right  side. 
"         Feb.  12,  1877  $8.  for  results  of  remittent  fever. 
"         Nov.  20, 1877,  $8.  for  results  of  malarial  fever. 
Board  Apl.  3,  1878,  $8.  for  malarial  poisoning. 

*'      Feb.  5, 1879,  $0.  for  double  hernia  and  $4.  for  malarial  iioisoning. 
Pension  Office  Board,  Oct.  19, 1881,  $24.  for  double  inguinal  hernia  and 

malarial  poisoning. 
Surgeon,  Aug.  29,  1882,  $50.  for  double  inguinal  hernia,  and  $8.  for  re- 
sults of  malarial  poisoning. 
Board,  Mch.  22, 1883,  $6.  for  hernia,  and  $12.  for  results  of  malarial  poi- 
soning. 
Surgeon,  Nov.  8,  1883,  total  1st  grade  for  double  inguinal  hernia,  and 

total  2nd  grade  for  results  of  malarial  poisoning. 
Surgeon,  Apl.  7,  1884,  2nd.  grade. 

Pending  an  appeal  filed  in  the  Department,  March  13,  1885,  from  the 
action  of  your  office  rejecting  an  application  for  increase  of  pensioD, 
claimant  filed  evidence  tending  to  show  title  to  the  benefits  afforded  by 
the  Act  of  Congress  approved  June  18,  1874,  an<l  the  case  was  referred 
to  the  Medical  Referee  of  your  office,  who  ordered  another  medical  ex- 
amination, which  was  made  by  Dr.  J.  W.  Parsons,  May  15,  1886,  and 
sworn  to,  May  17,  188G;  and  upon  receipt  of  said  Medical  Certificate, 
P.  H.  Barton,  Acting  Medical  Eeferee,  June  15, 188G,  rendered  the  opin- 
ion that  claimant  is  entitled  to  $50.  from  date  of  last  examination, 
whereupon  claimant's  pension  was  increased  to  $50.  per  month  from 
May  17,  1880,  (the  date  the  Medical  Certificate  was  sworn  to)  for  disa- 
bility from  double  inguinal  hernia,  malarial  poisoning  and  resulting 
debility.  The  Department  was  informed  of  the  above  action,  and  the 
appeal  then  pending  was  dismissed. 

,  The  case  is  now  before  the  Department  on  appeal,  filed  July  30, 1887, 
in  which  claimant  contends  that  he  is  entitled  to  $72.  per  month  under 
tbe  Act  of  Congress  approvevl  3vx\ift  1^A^^^» 
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OPINION, 

Tbe  claimaut's  Attorneys,  in  their  appeal  in  this  claim,  state  as  fol- 
lows: 

^'At  some  time  subseqaeut  to  the  Act  of  June  16,  1880,  this  soldier 
filed  a  claim  for  increase  pension,  which  was  allowed  by  the  office  April 
2,  1884,  at  $30.  per  month.  Later,  an  application  for  farther  increase 
'^as  filed  and  was  rejected.  Claimant  himself  appealed  to  your  office 
sind  was  allowed  by  the  Department  upon  such  appeal  a  pension  of  $50. 
X)er  month  from  May  17, 1880    •    •    •." 

Claimant's  Attorneys  contended  in  their  appeal  that,  at  the  date  of 
^he  passage  of  the  Act  of  June  10, 1880,  the  soldier  was  totally  help- 
less, or  helpless  to  an  extent  which  entitled  him  under  the  law  of  that 
date,  as  construed  by  the  Department  upon  various  occasions,  to  $50. 
per  month.  Having  been  entitled  to  $50  per  month,  he  is  likewise  en- 
'tiitled  to  $72.  per  month,  as  the  Act  of  June  16, 1880,  is  construed  by 
t:>he  Department. 

The  history  of  this  claimant's  case  shows  how  much  his  alleged  disa- 
l)ility  has  varied  from  time  to  time  in  a  pensionable  degree,  and  the 
^hole  of  the  medical  evidence,  as  well  as  the  certificates  of  Examining 
Surgeons  and  Boards  of  Surgeons,  filed  in  the  claim,  prove  beyond  a 
^oabt  that  the  disability  was  progressive  from  the  time  he  filed  his 
crigiual  declaration  to  the  date  when  his  pension  was  increased  to  the 
«am  of  fifty  dollars  per  month.  Therefore,  in  view  of  this  state  of  facts, 
Jt  is  proper  to  examine  into  the  provisions  of  a  few  of  the  Acts  of  Con- 
gve^B  relating  to  pensions  and  for  increasing  the  same,  so  as  to  properly 
iletermine  whether  this  soldier's  last  application  for  increase  to  $72.  per 
month  was  legally  rejected  by  your  office,  and  from  which  action  of  re- 
jection this  appeal  was  taken. 

The  Act  of  Congress  approved  June  18, 1874,  amended  Section  4.  of 
the  Act  approved  March  3, 1873,  and  provides  as  follows : 

"That  all  persons  who,  while  in  the  Military  or  Naval  service  of  the 
(Tnit^d  States,  and  in  the  line  of  duty,  shall  have  been  so  permanently 
and  totally  disabled  as  to  require  the  regular  personal  aid  and  attend- 
ance of  auotlier  person,  by  the  loss  of  the  sight  of  both  eyes,  or  by  the 
loss  of  the  sight  of  one  eye,  the  sight  of  the  other  having  previously 
been  lost,  or  by  any  other  injury  resulting  in  total  and  permanent  help 
lessness,  shall  be  entitled  to  a  pension  of  fifty  dollars  per  mouth,  and 
this  shall  be  in  lieu  of  a  pension  of  thirty  one  dollars  and  twenty-five 
cents  per  month  granted  to  such  person  by  said  Section ;  Provided, 
that  the  increase  of  pension  shall  not  be  granted  by  reason  of  any  of  the 
injuries  herein  specified,  unless  the  same  have  resulted  in  permanent, 
total  helplessness,  requiring  the  regular  personal  aid  and  attendance  of 
another  person. 

Section  2.  That  this  Act  shall  take  effect  from  and  after  the  fourth 
(lay  of  June  eighteen  hundred  and  seventy-four." 

On  June  17,  1878,  the  following  .act  was  approved,  viz: — 

^^That  on  and  after  the  passage  of  this  Act,  all  soldiers  and  sailors 
^ho  have  lost  either  both  their  hands  or  both  lUeVt  iefct^  c>x  \Xv^  ^\^\»  ^S. 
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both  their  e^'cs  iu  the  service  of  the  United  States  shall  receive  Id  liea 
of  all  peusions  now  paid  them  by  the  Government  of  the  United  States, 
and  these  shall  be  paid  to  them,  in  the  same  manner  as  pensions  are 
now  paid  to  such  persons,  the  sura  of  seventy-two  doUars  per  montb.'^ 

By  comparing  claimant's  alleged  disability  with  the  requirements  of 
the  foregoing  cited  Acts  of  Congress,  it  will  be  readily  seen  that  claim- 
ant's disability  did  not  entitle  him  to  berated  under  either  of  said  cited 
enactments,  as  the  certificates  of  Examining  Surgeons  showed  that,  dur- 
ing said  period,  his  disabilities  had  not  resulted  in  total  helplessness. 

^^  When  claimant's  right  to  increase  of  pension  is  purely  a  medical 
question,  it  is  properly  determined  by  medical  examinations,  and  tbe 
report  of  such  examinations,  made  by  Boards  of  Examining  Surgeons, 
cannot  be  overturned  by  the  affidavits  of  claimant's  family  physiciaus, 
filed  in  the  case." 

(Claim  for  increase  Ctf.  No.  G7204,  Austin  Brothers,  claimant.  De- 
cisions Relating  to  Pensions  Vol.  1,  p.  313.) 

The  certificates  of  Examining  Surgeons  filed  in  this  case  show  claim- 
ant was  not  entitled  to  a  higher  rating  at  any  time  from  the  date 
of  his  discharge  up  to  the  19th  day  of  October,  1881,  than  $24.  per 
month  ;  and  that,  on  April  7,  1884,  his  combined  disabilities  had  so  far 
progressed  as  to  entitle  him  to  $30  per  month,  and  that,  in  the  mouth  of 
July,  188C,  his  combined  disabilities  were  pronounced  by  the  Acting 
Medical  Eeferee  to  be  so  far  disabling  as  to  entitle  claimant  to  the  sam 
of  $50.  per  month,  commencing  from  the  date  of  the  last  medical  exam- 
ination, which  was  made  on  or  about  May  15,  1886,  by  reason  of  siiecial 
order  of  your  office. 

The  Act  of  June  16,  1880,  to  which  claimant's  attorneys  refer  in  this 
appeal,  reads  as  follows, — 

"  That  all  soldiers  and  sailors  who  are  now  receiving  a  pension  of  fifi§ 
dollars  per  months  under  the  provisions  of  an  Act  entitled  "An  Act  to 
increase  the  pension  of  soldiers  and  sailors  who  have  been  totally  dis 
abled,"  approved  June  eighteenth,  eighteen  hundred  and  seventy-fonr^ 
shall  receive,  in  lieu  of  all  pensions  now  paid  them  by  the  Governmeut 
of  the  United  States,  and  these  shall  be  paid  them  in  the  same  manner 
as  pensions  are  now  paid  to  such  persons,  the  sum  of  seventy-two  dol- 
lars per  month. 

''  Section  2.  All  pensioners,  whose  pensions  shall  be  increased  by  the 
provisions  of  this  Act  from  fifty  dollars  per  month  to  seventy-two  dol- 
lars per  month,  shall  be  paid  the  difiFerence  between  said  sums  monthly, 
from  June  seventeenth,  eighteen  hundred  and  seventy-eight,  to  the 
time  of  the  taking  effect  of  this  Act." 

Surely  the  provisions  of  the  last  cited  Act  cannot  reasonably  be  con- 
strued as  entitling  this  claimant  to  have  his  pension  incieased  to  t72> 
per  montb,  as  he  was  not  receiving  apension  of  $50.  per  month  at  the  time 
of  the  passage  of  said  Act ;  nor  can  he  reasonably  claim  that  recent  de 
cisions  of  the  Department  entitle  him  to  such  rating.  It  is  true  that 
the  Department  has,  from  time  to  time,  decided  that  the  Act  of  Jnuo  IC, 
1880,  applied  to  persons  whose  ai)plications  for  pensions  were  pending 

\ 
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at  the  date  of  the  approval  of  said  Act,  and  the  degree  of  disability  was 
foand  to  be  such  as  to  entitle  them  to  $50.  to  date  prior  to  June  16, 1880. 
Hopkins,  Thomas  S.  Ctf.  No.  189988,  U.  L.  Muldrow  Acting  Secre- 
tary, March  28, 1885,  Vol.  11.  Page  476,  New  Digest  page  253. 

Claim  of  Julia  W,,  as  widow  of  Rowland  M.  Jones,  for  re-rating  and 

increase,  Asst.  Secretary  Hawkins,  May  26, 1887,  Division  rehiting  to 

Pensions,  Vol.  1.  p.  162.    See  also  Claim  of  James  B.  Harvey,  Ctf.  No. 

127756,  Sept.  1,  1887.  Asst.  Secretary  Hawkins  D.  C.  L.  Vol.  1.  page 

216. 

In  view  of  the  foregoing  cited  decisions,  and  inasmuch  as  the  medi- 
cal examinations  prove  to  the  Department  that  the  degree  of  claimant's 
physical  disabilities  was  such  as  not  to  entitle  him  to  $50.  per  month 
to  date  prior  to  June  16,  1880,  your  action,  rejecting  his  claim  for  re 
rating  and  increase  to  $72.  from  June  16, 1880,  was  not  error,  is,  there 
fore,  a£5rme.d,  and  the  appeal  dismissed. 


RESTORA TION— ABANDONMENT—AD  ULTERO  US  COHA BITA TION, 

LUCINDA  M.   U.   POOL. 

The  Department  holds  that  abandonment  without  good  cause,  and  adulterous  cc- 
habitation  by  a  dependent  Mother,  who  is  a  wife,  bars  her  right  to  further  pen- 
sion. 

A89istant  Secretary  Haickins  to  the  Commissioner  of  Pensions;  Nov.  5thf 

1887. 

Herewith  are  returned  the  papers  in  the  case  of  Lucinda  M.  R.  Pooi, 
as  dependent  Mother  of  Wm.  L.  Raymond,  late  Private  Co.  F,  12th 
Ohio  Vols.,  Cert.  No.  216,527. 
Soldier  enlisted  Oct.  26, 1863,  and  died  in  service,  July  26, 1864. 
Mother  made  application  for  pension,  (husband  living)  June  18, 1875, 
which  was  granted  from  ''date  of  soldier's  death  and  to  terminate  Oct. 
31, 1866,  when  dependence  on  soldier  ceased  by  reason  of '  taking  up'' 
with  one  Keith,  with  whom  she  has  since  lived. 

From  this  action  as  to  termination  of  pension,  claimant  filed  an  appeal 
through  her  attorneys,  Milo  B.  Stevens  &  Co.,  Cleveland,  O.,  Sept.  15, 
ISSG. 

The  testimony  shows  that,  in  Oct.  1866,  the  claimant  "  committed 

adultery,  and  left  her  2d  husband,  David  Pool,  and  soon  thereafter 

took  up  with  one,  Cary  Keith,  then  a  married  man;  and  she  has  from 

that  time  to  this  lived  continuously  with  him,  kept  house  for  him  and 

gone  from  place  to  place  with  him.    The  claimant  and  Keith  claim  to 

be  *  Free-Lovers,'  and  to  have  no  regard  for  the  christian  marriage; 

to  be  associated  only  in  a  business  capacity  or  wa^-,  he  having  been 

engaged  in  raising  grapes  and  farming,  while  she  did  and  does  the 

liouse  work^  raisiug  chickens  &c,  with  the  undeTsta\\(\\\ift  \X\^\»^\^\i£^ 

16737  PEN 26 


402  DECISIONS   RELATING   TO   PENSIONS. 

is  made  shall  be  equally  divided,  and  that  they  have  never  married, 
cohabited  as  man  and  wife.  The  applicant's  husband,  Pool,  obtain 
a  divorce  from  her.  May  13, 1868,  by  reason  of  her  adultery  with  o 
Jefferson  Lutz,  he  being  the  man  with  whom  she  went,  on  deserti 
home,  in  1866.  Keith's  wife  obtained  a  divorce  from  him  in  1868, 0 
20,  by  reason  of  his  adulter3^  with  this  applicant.  All  the  prope 
controlled  by  Keith  and  claimant  is  in  the  name  of  Keith,  but  enjo; 
in  common  by  them,  and  no  division  of  same  has  ever  been  claimed 
have  been  made.  Part  of  the  time  they  paid  their  own  bills,  and  ai 
des  purchased  at  the  store  by  her  were  charged  to  Keith,  per  M 
Pool,  and  the  parties  have  always  been  known  as  Mrs.  Pool  and  I 
Keith.  While  cohabitation  as  man  and  wife  to  the  extent  of  can 
connection  is  denied,  and  no  one  testi&es  to  such  connection,  the  tei 
mony  or  the  admissions  of  the  claimant  before  the  Special  Exrs.,  Sh 
hey  and  Shelley,  in  connection  with  all  the  testimony  in  the  claim,  a 
especially  that  of  D.  J.  and  W.  J.  Lutz,  Clmt's.  daughter  and  son 
law,  makes  evident  that  the  applicant  has  not  done  less  than  live  in  ad 
tery  from  1866  to  1868,  and,  since  then,  in  illicit  intercourse  with 
said  Gary  Keith ;  and  she  has  during  all  said  period  been  suppor 
and  cared  for  by  said  Keith  as  his  wife,  or  paramour,  or  in  other  wo 
she  has  virtually  sold  her  body  for,  and  accepted  from  said  Keith,  si 
about  Nov.  1, 1866,  a  support.  The  soldier  having  died  July  26, 1^ 
and  the  claimant  having  bten  at  that  time  dependent  on  him  i 
pensionable  sense,  and  having  continued  in  that  condition  to  her  de 
tion  of  her  home  and  husband — Pool — about  Kov.  1, 1866,  the  cl 
was  approved  for  pension  for  said  period,  and  then  terminated." 

The  sole  question  to  bo  determined  on  this  api)eal,  is,  is  claim 
barred  from  a  pension  as  a  dependent  mother  by  reason  of  her  adnl 
ous  cohabitation  ? 

In  the  case  of  John  and  Jane  Ingerick,  No.  217,181,  decided  by  I 
Department,  Oct.  28, 1837,  which  was  a  parallel  case  to  the  preseut 
was  held  that  neither  the  Mother  nor  the  Father  was  entitled  to  a 
pendent  pension.    The  Deiiartment  there  said : 

"A  proper  determination  of  the  merits  of  this  claim  calls  for  a  c 
struction  of  the  aforementioned  section,  4707.  This  law  evidently  c 
templates,  in  making  provision  for  the  payment  of  pension  to  a  depe 
ent  mother,  the  fact  that  she  may  occui)y  the  relation  of  a  wid( 
dependent  upon  her  son,  and,  also,  the  case  where  she  occupies 
relation  of  mother  and  tcife^  and  still  be  dependent  upon  her  son.  '. 
pendence  in  the  first  instance,  that  is  when  the  mother  is  a  wid 
must  bo  determined  from  facts  and  circumstances  personal  to  hen 
But  the  rule  as  to  the  establishment  of  her  claim,  when  she  occa[ 
the  relations  of  both  mother  and  wife,  may  be  entirely  different.  I 
ther  than  this,  I  am  satisfied  the  law  contemplates  a  dependent  motl 
not  only  as  a  wife,  but  that,  when  her  right  to  pension  shall  accrai 
at  all,  (the  datte  of  the  soldier's  death),  that  she  was  not  merely  a  t 
in  name,  but  a  wife  in  fact,  and  in  tlia  full  discharge  of  her  duties 
such  to  her  husband.    This  law  farther  coutemviUitea  that  a  motl 
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who  is  also  a  wife,  is  legally  entitled  to  an  adequate  and  comfortable 
support  from  her  husband,  within  the  meaning  of  this  statute." 

"  If  the  construction  here  given  be  correct,  the  question  arises :  When 
a  mother  who  is  also  a  wife  shall,  without  any  good  cause,  abandon  her 
husband,  to  whom  she  has  the  legal  right  to  look  for  support  and  main- 
tenance, and  enters  upon  a  life  of  shame  and  disgrace,  involving  not 
only  herself  but  her  husband  and  her  children,  and  if  this  condition  of 
things  exist  at  the  time  her  right  to  pension  accrued,  can  she  then  be 
heard  to  allege  that  she  is  a  ^dependent  mother'  within  the  meaning  of 
the  law  t  The  law  absolutely  fixes  the  time  when  dependence  upon  the 
sou,  in  whole  or  in  part,  must  be  established,  viz  :  his  death,  by  reason 
of  disease  contracted  in  the  military  service  of  his  country.  She  cer- 
tainly would  not  be  heard  to  say  that  her  husband  had  failed  to  provide 
her  with  an  adequate  support,  she  having  voluntarily  abandoned  his  bed 
and  board,  nor  would  he,  under  such  circumstances,  bo  legally  bound 
therefor,  whatever  may  have  been  his  condition  in  life,  or  his  ability  to 
famish  such  support. 

*^It  is  immaterial,  under  such  circumstances,  whether  she,  after  such 
abandonment,  conducted  herself  as  a  virtuous  and  chaste  woman,  or 
not.  The  rule  would  hold  good  in  either  case  where  her  abandonment 
of  her  husband  was  without  good  cause.  It  may  be  added  further,  that, 
by  her  desertion  of  her  husband,  without  good  cause,  and  forfeiture 
thereby  of  her  legal  right  to  a  support  from  him,  to  which  she  was  en- 
titled as  a  dutiful  wife,  she  has  rendered  it  absolutely  impossible,  in  the 
nature  of  things,  to  establish  a  relation  of  dependence  upon  her  son 
within  the  meaning  of  the  law;  and,  as  long  as  she  occupies  this  posi- 
tion, the  question  as  to  her  husband's  ability  to  provide  her  with  a  sup- 
port is  wholly  immaterial." 

The  foregoing  opinion,  as  also  the  opinion  in  No.  309,455,  Naomi  Bos- 
ton, is  applicable  to  the  case  under  consideration. 

Therelationship  of  husband  and  wife,  in  reference  to  reciprocal  duties 
and  faithful  performance  of  such  by  both  parties  to  the  marriage  con- 
tract, will,  as  a  general  rule,  provide  both  with  an  adequate  support. 
Faithfulness  and  frugality,  on  the  part  of  the  wife,  temperance  and  in- 
dustry, on  the  part  of  the  husband,  will  not  only  result  in  an  adequate 
support  for  them  and  their  children,  as  a  general  rule,  but  will  also  en- 
able them  to  accumulate  means  in  excess  of  their  requirements  for  a 
comfortable  support. 

The  law  requires  the  husband  to  support  the  wife,  and  the  legal  pre- 
aamption  is  that  he  performs  his  legal  duty.  To  permit  the  wife  to  de- 
sert her  husband  without  good  and  sufficient  cause  and,  so,  destroy  the 
marital  relation,  or  to  permit  lier  to  commit  such  an  act  as  would  of 
itself  be  good  and  sufficient  ground  on  the  part  of  the  husband  for  sev- 
oring  the  marriage  tie,  and  then  claim  pension  as  a  dependent  mother, 
is  to  permit  her  to  present  a  claim  which  is  not  susceptible  of  proof. 

^<  Dependence"  as  used  in  the  pension  law,  constitutes  a  legal  status 
vrbicli  must  be  substantiated  by  proof.  The  law  contemplates  that,  in 
order  to  entitle  a  mother  or  father  to  a  pension  on  the  ground  of  de- 
pendence, the  condition  of  dependence  must  not  be  brought  upon  them- 
selves by  their  own  wrongful  negligence,  wicked,  d\al\o\i^^^Qt\\a\s!k^r^ 
conduct.    To  hold  otherwise  would  be  to  vioVato  ttve^  tvxiidL^\si^\i'^'5i^  "t^iNa 
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of  law  that  a  person  should  uot  be  allowed  to  take  advantage  of  his 
owu  wrong. 

The  Department  in  sach  a  case  is  required  to  assume  that,  had  the 
claimant  performed  her  duty  as  a  wife,  she  would  have  been  provided 
by  her  husband  with  an  adequate  support.  By  the  very  nature  of  the 
case,  "  dependence  "  would  not  be  susceptible  of  proof  even  in  a  case  of 
poverty  on  the  part  of  the  husband,  at  the  date  of  desertion.  The  De- 
partment cannot  assume  that  such  poverty  would  have  continued,  bud 
the  parties  remained  together.  It  is  a  well  known  fact  that  the  condi- 
tion of  men  and  their  financial  prosperity  change  frequently  for  the 
better ;  that  a  man  who  is  poor  this  year  may,  by  inheritance,  specula- 
tion, fortunate  investment,  or  by  shrewd  business  management,  become 
a  man  of  means  the  next.  In  such  a  case,  had  the  wife  remained  faith- 
ful, she  would  have  been  entitled  to  share  in  her  husband's  prosperity. 

Another  rule  of  law  requires  that  a  party  should  come  into  court  with 
clean  hauOs.  A  father,  who  squanders  his  means  in  intoxication  and 
in  violations  of  the  law,  would  be  excluded  as  a  dependent;  so,  also, 
if  he  were  possessed  of  adequate  property,  but  should  convey  it  to 
others  for  the  purpose  of  placing  himself  in  a  condition  of  poverty.  Cer- 
tainly, then,  the  mother,  who  deserts  her  husband,  her  natural  and  legal 
supporter,  or  commits  such  an  act  as  justifies  the  husband  in  seveno^j 
his  marital  relations  with  her,  should  be  likewise  estopped.  I 

While  the  law  does  not,  in  express  terms,  provide  that  the  adalterooa 
co-habitation  of  a  mother  shall  be  a  bar  to  pension,  yet,  it  does  require 
proof  of  honest  dependence ;  and  this  proof  must  show  a  case  of  honest 
dependence  when  the  mother  is  performing  her  legal  duty  as  a  wife. 

Your  action  in  rejecting  this  case  is,  therefore,  affirmed. 


cotemporaseous  record— subgeos's  certificate. 

James  H.  Deatley. 

A  sargeou's  certificate  of  disability,  on  which  claimant  was  discharged,  being  sileot 
as  to  claimant's  declaration  that  the  injury  alleged  was  received  tn  ike  tenkt, 
famishes  a  strong  presumption  that,  if  claimant  had  been  disabled  as  alleged, 
the  surgeon  would  have  known  it  and  mentioned  it  in  the  certificate;  and  ni<t 
certificate,  being  record  evidence,  cannot  be  overcome  by  adverse  lay  testimoBy 
given  years  after  the  alleged  incurrence  of  the  disability. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  NoteMliff 

5,  1887. 

Herewith  are  returned  the  papers  in  the  Invalid  Pension  claim, Xo. 
263,627,  of  James  H.  Deatley,  late  private,  Co.  C,  70th  Ohio  Vols: 

In  original  declaration,  filed  Dec.  7,1878,  claimant  alleges  that,  at  the 

battle  of  Shiloh,  Tenn.,  on  or  about  Apr.  7. 1862,  he  was  hurt  in  the  back 

by  a  piece  of  wood  or  limb  of  a  tree  falling  on  him,  it  having  been  cut 

off  by  a  cannon  ball  while  be  ytvis  eu^a^ed  in  action  \  that  his  eye-siglii 

23  80  much  affected  as  to  cauae  a\mo^^  \tt\.^\\>\\\i\\xi^^. 
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nUe  Adj.  Gen. U.S.  A.  reports  claimant  enrolled  and  mustered  into 
t^viee,Oct.  14, 18G1 ;  to  Ai)ril  30, 181:2,  present;  discharged  on  certifl- 
kte of  Disability,  June  19,  '02;  Oo.  was  in  action  at  Shiloh,  Tenn.,  April 
1862. 

Ihe  Certificate  of  Disability  shows  claimant  "  incapable  of  perform- 
i^  the  duties  of  a  soldier  because  of  general  debility  from  old  age  and 
tTonic  diarrhcBa.  He  also  has  a  large  tumor  on  his  right  shoulder, 
bich  is  probably  connected  with  the  cavity  of  the  joint.  Said  tumor 
SIS  caused  by  a  severe  fall  a  number  of  years  since.  Said  soldier  has 
>t  been  fit  for  duty  for  a  long  time.  He  was  never  examined,  nor  passed 
r  me  prior  to  being  mustered  into  service." 

CHARLES  ll.  SWAIN, 

Surg.  10th  Ohio  Vols. 

The  claim  was  rejected  July  29, 1887,  on  the  ground  that  the  alleged 
Jury  was  incurred  prior  to  claimant's  enlistment,  as  shown  by  the  rec- 
xls  of  the  War  Department.  Claim  on  account  of  impaired  vision  was 
^ected  on  the  ground  that  the  evidence  filed  fails  to  establish  claim. 
From  this  adverse  action  the  appeal  is  taken,  and  claimant  therein 
Dntends  that  he  has  proven  that  the  injury  was  incurred  at  the  battle 
f  Pittsburg  Landing,  by  a  limb  of  a  tree  falling  on  him,  and  that  his 
$re  sight  became  impaired  at  the  same  time. 

OPINION. 

An  examination  of  all  the  parol  testimony  filed  in  this  claim  con- 
inces  this  Department  that  the  same  is  not  of  sufl&cient  weight  toover- 
3me  the  certificate  of  disability  made  by  Surgeon  Charles  H.  Swain  at 
be  time  of  claimant's  discharge. 

"When  the  official  record,  made  at  the  time,  shows  claimant  was 
teated  for  another  disability  than  the  one  alleged  and  relied  upon  in 
is  claim :  Held,  this  record  cannot  be  overthrown  by  slight  evidence 
lade  twenty  years  afterwards."  (Original  Invalid  claim  No.  354,358, 
todman  E.  Welch  claimant,  Asst.  Secty.  Hawkins,  Sept.  3, 1887.  De- 
isions  Relating  to  Pensions  Vol.  I,  page  251.) 

"  Lay  testimony  given  twenty  years  after  the  alleged  incurrence  of  a 
isability,  and  unsupported  by  either  record  or  medical  testimony,  will 
ot  establish  a  claim."  (Claim  No.  401,490,  John  W.  Dodge,  claimant, 
).  K.  P.  Vol.  L,  page  211.) 

In  this  case,  the  claimant,  in  an  affidavit  filed  December  30th,  1882, 
;ates  that  he  '*' cannot  furnish  the  testimony  of  his  regimental  surgeon 
ho  treated  him  while  in  the  service,  from  the  fact  that  he  is  dead,  to 
it :  Surgeon  Swain;  and  from  affiant's  best  recollection,  now,  he  was 
>t  treated  by  any  other  surgeon  than  Swain  while  in  the  service." 

In  another  affidavit  made  by  claimant  and  filed  June  20,  1884,  he 
ates  that  "all  of  his  commissioned  officers  are  dead,  except  Captain 
ajlor,  and  he  was  not  present  when  applicant  became  affected  •  •  *  j 
lat  Doctors  Coleman  and  Sly  of  West  Union,  Ohio, ate  the  owl^  "^^"3* 
cians  that  be  has  had  since  leaving  the  service,  axiOi  ^L\i^\»  \>;i€\t  ^i^^'ak- 
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vita  bave  bceu  transmitted  to  the  Department.''  In  au  affidavit  which 
purports  to  have  been  written  and  executed  by  Dr.  Coleman,  and  filed 
December  30,  1S82,  he  alleges  that  he  <'  knew  claimant  well  before  the 
war  and  he  was  physically  sound  at  the  time  of  enlistment,  and  knew 
his  condition  after  he  came  home  to  be  that  of  very  poor  health ;  bat  he 
never  treated  him  for  his  disability  after  he  came  home  discharged  from 
the  service." 

The  foregoing  testimony,  given  by  Dr.  Coleman,  fails  to  corroborate 
claimant  in  his  allegation,  i.  e.,  that  Doctor  Coleman  treated  him  after 
his  discharge ;  and,  as  there  is  no  proof  that  he  ever  treated  or  prescribeil 
for  him  prior  to  his  enlistment^  his  testimony  as  to  claimant's  prior  soond* 
ness  cannot  be  accepted  as  sufficient  to  disprove  the  certificate  of  dis 
ability  made  and  filed  by  Surgeon  Swain  in  June,  1862. 

In  an  affidavit,  which  puriwrts  to  have  been  executed  by  Doctor  B.F. 
Sly,  a  resident  of  the  County  of  Adams,  Ohio,  he  states  that  "  he  was 
claimant's  family  physician  prior  to  his  enlistment  and  knew  him  to  be 
a  stout,  hearty  man,  and  clear  and  free  from  disability  in  right  shoulder, 
breast  and  eyes  at  time  he  enlisted ;  that,  if  he  had  been  afifected,  affi- 
ant would  have  known  it,  as  he  was  perfectly  cognizant  of  his  condi- 
tion before  said  enlistnjent.  But  while  in  the  U.  S.  Service  he  (claim- 
ant) did  become  affected  iu  his  right  shoulder  by  a  blow  or  lick  of  some 
kind  on  the  shoulder,  affecting  right  breast,  causing  partial  paralysis  of 
right  arm  and  side;  he  (claimant)  also  became  affected  in  his  eyes, 
nearly  blind  in  right  eye  at  times ;  cannot  see  any,  of  consequence. 
Affiant  has  been  well  acquainted  with  the  said  Deatley  and  saw  him 
directly  on  his  return  out  of  said  service,  and  knew  him  to  be  affected 
then  as  before  stated,  and  that  he  has  been  thus  affected  continuously 
ever  since  to  this  date  (June  25,  1879,)  incapacitating  him  for  per- 
forming manual  labor,  he  being  a  laborer,  a  poor  man,  with  no  other 
means  of  support.  Said  affections  have  not  been  prolonged  by  intem- 
perance nor  by  any  other  bad  habits.  Affiant  has  not  treated  nor  pre- 
scribed but  very  little  for  aforesaid  affections,  believing  that  treatmeot 
would  not  perform  a  cure,  as  said  disability  is  incurable.'^ 

The  foregoing  statement  of  Dr.  Sly  cannot  reasonably  be  accepted  as 
sufficient  to  defeat  the  adverse  record  made  by  the  surgeon  of  claim- 
lint's  regiment,  filed  more  than  twenty  five  years  ago  under  the  solem- 
nity of  an  official  oath,  especially  when  said  affidavit  fails  to  show  that 
claimant  was  ever  treated,  examined,  or  prescribed  for,  by  said  Dr.  Sly, 
l)revious  to  his  entering  the  army  iu  October,  1801,  and,  therefore,  it  is 
not  reasonable  to  presume,  that,  because  he  was  claimant's  family  phy- 
sician, never  having  been  called  upon  to  examine  or  treat  him  for  any 
cause  whatever,  he  could  positively  s>\  ear  to  claimant's  physical  condi- 
t  ion  at  the  date  of  enlistment.  It  is  reasonable  to  believe  that,  if  claim- 
ant was  iu  such  a  deplorable  condition  in  the  summer  of  1802,  as  is 
sworn  by  Dr.  Sly,  ho  would  have  required  more  medical  care  and  at- 
tendance than  the  doctor  gave  Vim  mot^et  lo\>\«9ftxN^\sA^Vy&^^^venup 
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1.879;  and  it  is  also  reasonable  to  presnme  that^  if  this  soldier  knew 
^liat  he  had  incnrred  his  alleged  disabilities  in  the  service  and  line  of 
^luty,  and  that  he  was  thereby  incapacitated  for  the  performance  of 
*Oauual  labor,  his  impoverished  condition  would  have  caused  him  to 
file  a  claim  for  pension  earlier  than  sixteen  years  and  a  half  after  his 
^^Bcharge  from  the  service. 

Ibe  most  of  the  testimony  filed  by  the  claimant  is  found,  after  care- 
^^1  consideration,  to  be  uncertain  and,  therefore,  unreliable  and  insuffi- 
^*^Dtto  defeat  the  adverse  record  made  by  the  surgeon  of  claimant's 
^^giment,  and,  also,  by  Captain  Valentine  Timerman,  who  commanded 
^^^imant's  company  at  the  date  of  his  discharge. 

•*  Where  soldier  was  discharged  on  certificate  of  disability",  signed  by 
^hc  surgeon  of  the  regiment,  stating  that  the  injury  to  the  limb  was 
^^ceived  in  a  scuffle  with  a  comrade  soon  after  enlistment,  it  appearing 
^^at  such  information  was  derived  from  a  comrade  coincident  with  the 
^ocident,  and  that  such  injury  was  received  at  a  date  pripr  to  that  al- 
f^ged  by  the  claimant;  Held,  that  it  may  be  true  that  the  soldier  was 
^^jured  as  claimed,  but  the  testimony  furnished  (13)  years  after  the  date 
^t'the  incurrence  is  not  sufficient  to  controvert  the  record  and  to  show 
^liat  the  injury  for  which  pension  is  claimed  was  received  in  the  line  of 
Uiity."  (Mark  Lyman,  Ctf.  No.  156,692,  Schurz  C.  Secty.  May  18, 1880, 
V^ol.  7,  page  359,  New  Digest,  p.  21.) 

"  Where  soldier  was  discharged  on  certificate  of  disability  signed  by 
tbe  surgeon  of  the  regiment,  which  certificate  is  silent  as  to  claimant's 
allegation  that  injury  was  received  in  the  service,  the  presumption  is 
strong  that,  if  the  claimant  had  been  disabled  as  alleged,  the  surgeon 
^^ould  have  known  it  and  mentioned  it  in  his  certificate  (dated  but  a 
^Lort  time  after  the  injury)."  (Harwood  Joseph  H.  App.  No.  224,121, 
Schurii  Secty.  Feb.  27, 1880,  Vol.  7,  p.  234,  New  Digest  p.  20.) 

**A  disability  which  is  shown  by  surgeon's  certificate  to  have  existed 
ftt  enlistment  is  not  pensionable."  (Crozier  Henry  L.  App.  No.  112,786, 
Browning  O.  H.  Secretary,  Oct.  9, 1866,  Vol.  2,  p.  188.) 

"A  certificate  of  disability  made  by  the  regimental  surgeon,  presum- 
ably in  a  position  to  know  the  facts,  is  sufficient  ground  for  rejection 
M'hen  (as  in  case  cited)  no  sufficient  evidence  is  filed  to  contradict  such 
rtecord."  (Carr  John  W.  App.  No.  238,194,  Schurz  Carl  Secretary,  Feb- 
ruary 14, 1880,  Vol.  7,  page  218.) 

The  evidence  given  by  claimant's  comrades,  and,  also,  that  of  the 
Bospitai  Steward,  has  been  carefully  considered,  and,  in  the  opinion  of 
the  Department,  the  same  is  not  of  sufficient  weight  to  cause  a  reversal 
of  the  action  of  your  office  in  the  premises;  especially  when  it  is  found 
that  the  sworn  statement  of  the  claimant  conflicts  with  the  Steward's 
testimony  and  shows  he  was  treated  while  in  the  service  by  Dr.  Swain 
only,  while  the  Hospital  Steward  testifies  that  he,  himself,  treated 
claimant  for  said  injury,  which  was  caused  by  a  piece  of  falling  timber. 
The  Hospital  Steward  fails  to  state  whether  he  was  an  eye  witness  or 
personally  present  when  claimant  was  so  injured. 

From  tho  foregoing  synopsis  of  the  record  o?  tt\\^  ew%^,^wv^\\\N\K^  ^N^ 
the  willfal laches  of  the  claimant  to  file  a  dec\a\a\\o\\  ox  ?L^Vj^v£i\5\»Xft  V^^^^ 
his  right  to  pension  until  after  the  death  of  tVie  ot^c^ta  ol\i\^  e«vfi.v^^ 


408  DECISIONS   RELATING   TO   PENSIONS. 

and  regiment,  who  might  have  testified  in  his  behalf,  provided  his 
claim  was  just,  the  Dcpartmeiitr  is  of  opinion  that  the  action  of  yoar 
office  rejecting  this  claim  was  proper,  and  affirms  the  same. 


ly crease  pexsiox—new  disability. 
Daniel  W.  Martin. 

The  provisions  of  Soctiou  5,  Act  of  Jaly  25, 18S2,  operate  as  a  bar  to  any  claim  fonV 
crease  of  a  soldier's  pension  under  said  Act  where  new  diaahilities  are  alleged  as  the 
basis  of  increase  subsequent  to  the  passage  of  the  Special  Act  granting  pensioD 
to  claimant ;  and  sncli  neto  disahilUies  will  be  treated  not  as  groand  of  increaH,  lot 
as  a  distinct  basts  for  additional  pension  under  the  operation  of  the  general  pen- 
sion laws. 

Assistant  Secretary  Hatckins  to  the  Commissioner  ofPens^ionSj  Nov.  5  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  ot 
the  14th  inst.  on  the  appeal  of  Daniel  W.  Martin,  late  of  Co.  "A"  57th 
Ohio  Vols.,  certificate  No.  154983. 

HISTORY. 

Tnis  soldier  enlisted  January  28, 1864,  and  was  mustered  out  of  the 
service  June  12, 18G5. 

In  his  declaration,  filed  April  5,1875,  he  alleged  inflammation  id  both 
Iliums. 

This  claim  was  rejected,  Aug.  7, 1876,  on  the  ground  of  no  record  nor 
other  satisfactory  evidence  of  origin. 

Congress  granted  him  relief  June  15, 1878,  by  the  passage  of  the  fol- 
lowing Act: 

^^Bc  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  Unitd 
States  of  America  in  Congress  assembled j  That  the  Secretary  of  the  In- 
terior be,  and  he  is  hereby  authorized  and  directed  to  place  on  the  pen- 
sion roll,  subject  to  the  provisions  and  limitations  of  the  pension  laws, 
the  name  of  Daniel  VV.  Martin,  a  private  in  Co.  A,  Fifty-seventh  K^gi- 
ment,  Ohio  Volunteers." 

Under  the  authority  of  this  Act,  the  soldier  was  pensioned  at  the  rate 
of  $4.  per  month  from  the  date  of  its  passage,  for  "  Paralysis  and  in- 
flammation of  Iliac  muscles." 

On  Sept.  9, 1882,  the  soldier  presented  a  claim  for  increase  on  accoant 
of  the  disabilities  for  which  pensioned.  This  claim  was  rejected  Oct. 
31,  1882,  on  the  ground  that  he  was  not  entitled  to  the  increase  claimed. 

On  Dec.  8,  1883,  he  presented  an  informal  declaration  for  increase, 
alleging  disease  of  lungs  and  throat  as  a  result  of  measles. 

Tliis  claim  was  rejected  by  your  Bureau  Jan.  22, 1886,  under  Sec.  5., 
Act  of  July  25, 1882.  It  may  be  well  to  quote  the  Section  referred  to 
in  full,  as  follows : 

*'  Section  5 :  That  no  person,  who  is  now  receiving  or  shall  hereafter 
receive  a  pension  under  a  spmw\  is.c^«\\^\\  \i<^  ^xiXxNiXsA  \ft  T^R^vve  in 
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addition  thereto  a  pension  under  tlie  general  law,  unless  the  special 
Act  expressly  states  that  the  x)ension  granted  thereby  is  in  addition 
to  the  pension  which  said  person  is  entitled  to  receive  under  the  gen- 
eral law.'' 

Since  the  filing  of  the  original  declaration,  the  claimant  has  been 
given  the  benefit  of  three  medical  examinations  as  follow :  July  20, 
1878,  Single  Surgeon,  Bethany,  Mo.,  Eate  A.  Oct.  4,  1882  Single  Snr- 
geon,  Bethany  Mo.  Rate  J.  May  7,  1884  Board  of  Surgeons  Chilli- 
cothe  Mo.,  who  rate  soldier  J  for  disabilities  for  which  ho  is  pensioned, 
<aud  i  for  throat  and  lungs. 

From  your  decision  rejecting  his  claim  as  above  recited  he,  (claim- 
ant) under  date  of  Feby.  8, 1886,  files  an  appeal. 

The  Legislative  action  upon  the  question  involved  in  the  adjudication 
of  claims  for  additional  allowance,  based  upon  the  rights  gained  b}-  vir- 
tue of  special  Acts,  is  contained  in  Section  4720  R.  S.,  which  is  as  fol- 
lows: 

"  When  the  rate,  commencement  and  duration  of  a  pension,  allowed 
by  a  special  act,  are  fixed  by  such  act,  they  shall  not  be  subject  to  be 
varied  by  the  provisions  and  limitations  of  the  general  pension  laws, 
but,  when  not  thus  fixed,  the  rate  and  continuance  of  the  pension  shall 
be  subject  to  variation  in  accordance  with  the  general  laws,  and  its  com- 
mencement shall  be  from  the  passage  of  the  special  act.  •  •  •  • 
•     •     •     •       yy 

Soon  after  the  revision  of  the  Statutes,  Congress  passed  an  Act  equal- 
izing pensions  in  certain  cases  where  relief  had  been  granted  by  special 
Acts.  This  Act  is  embodied  in  the  Act  approved  June  G,  1874,  as  fol- 
lows: 

'^  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
A*State8  of  America  in  Congress  assembled^  That  all  persons  entitled  to 
Xicnsious  under  special  acts  fixing  therateof  such  pensions,  and  now  re- 
ceiving or  entitled  to  receive  a  less  pension  than  that  allowed  by  the 
general  pension  law  under  like  circumstances,  are,  in  lien  of  their  pres- 
ent rate  of  pension,  hereby  declared  to  be  entitled  to  the  benefit  and 
subject  to  the  limitation  of  the  general  pension  laws  entitled,  "An  Act 
to  revise,  consolidate  and  amend  the  laws  relating  to  pensions,  approved 
March  3rd.  1873";  and  that  this  Act  shall  go  into  eff'ect  from  and  after 
its  passage:  Provided  That  this  Act  shall  not  bo  construed  to  reduce 
any  pension  granted  by  any  special  Act." 

Section  5.  of  the  Act  of  July  29, 1882,  has  been  heretofore  given  in 
full,  and  hence  repetition  is  unnecessary. 

These  three  citations  cover  all  the  enactments  of  Congress  govern- 
iug  in  the  actual  adjudication  of  the  claims  arising  under  the  status 
gained  hy  virtue  of  special  legislation. 

OPINION. 

The  appellant  was  pensioned  at  $4.  per  month  for  "  Paralysis  and  in- 
flammation of  Iliac  muscles,"  by  authority  of  a  special  Act  of  Congress 
which  directed  the  Secretary  of  the  Interior  to  \Aaeei  \i\*  \v\m^  VL\>^^^^^s^ 
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pension  roll  ^<  subject  to  the  provisions  and  limitations  of  the  pensioD 
laws."  Said  Act  does  not  determine  the  rate  of  pension,  uor  tbe  date  at 
which  it  shall  commence,  nor  the  name  of  the  disability  for  which  }>en- 
sion  is  granted,  but  it  places  the  appellant,  as  to  all  such  matters,  upon 
the  same  footing  with  the  ordinary  pensioner  under  the  general  law. 
Subsequently,  the  appellant  applied  to  your  office  for  au  increase  of  his 
pension,  alleging  certain  new  disabilities,  the  result  of  measles  con- 
tracted in  the  service,  as  the  basis  of  his  claim.  This  claim  for  increase 
was  rejected  by  your  office,  under  the  i)rovisions  of  Sec.  5.  of  the  Actof 
July  25,  1882,  (said  Section  being  quoted  at  length  in  the  Ilistoryof 
this  claim). 

The  question  presented  for  determination  by  the  appeal  is,  whether 
or  not,  in  view  of  the  peculiar  language  of  the  Special  Act  of  Congiefis 
under  which  appellant  was  granted  a  pension,  the  prohibition  contained 
in  said  Section  5.  of  the  Act  of  July  25, 1882,  would  be  applicable  to  his 
present  claim  for  increase  so  as  to  prevent  the  granting  of  an  increase  un- 
der the  general  law  for  the  disabilitiesalleged.  Since  the  Special  Actnn- 
der  which  appellant  is  pensioned  merely  directs  his  name  to  be  inscribed 
upon  thei)ension  roll,  but,  as  to  all  other  matters,  leaves  him  subject  to 
the  provisions  of  the  general  pension  laws, it  maybe  contended  that  ho 
is  entitled  to  all  the  rights  and  privileges  of  the  ordinary  applicant  for 
pension  under  said  laws ;  that,  as  a  pensioner  under  the  general  law  is 
entitled  to  apply  for  and  establish  a  right  to  increase  of  pension  on  ac- 
count of  new  and  independent  disabilities,  which  is  not  held  to  consti- 
tute a  separate  and  distinct  pension^  but  merely  an  increase  of  the  one 
originally  granted,  so,  the  appellant  should  be  entitled  to  apply  for  au 
increase  of  his  pension  under  the  general  law,  for  new  disabilities  shown 
to  be  due  to  his  military  service ;  that,  under  this  view  of  the  case,  the 
language  of  Sec.  5,  Act  of  July  25, 1882,  viz.,  "  that  no  person  whois  now 
receiving  or  shall  hereafter  receive  a  pension  under  a  special  Act  shall 
be  entitled  to  receive  in  addition  thereto  a  pension  under  the  general 
law",  would  not  apply,  since  said  pension  granted  for  said  new  disabil- 
ities could  not  be  considered  as  a  pension  under  the  general  law  in  ad- 
dition to  the  one  he  is  receiving  under  said  special  Act,  but  as  a  mere 
increase  of  said  original  pension,  as  in  the  case  of  a  claimant  under  tbe 
general  law. 

Prior  to  the  passage  of  the  Special  Act,  above  referred  to,  it  appears 
the  ax)pellant  had  applied  to  your  Bureau  for  a  pension  under  the  gen* 
eral  law  for  the  same  disabilities  for  which  he  was  subsequently  pen- 
sioned under  said  Act,  which  claim  was  rejected.  It  is  a  fair  presump- 
tion  that  Congress  had  before  them  the  evidence  filed  in  support  of  said 
original  declaration  for  i)ensiou,  and  had  in  view  the  granting  of  a  pen- 
sion for  the  disabilities  then  alleged  by  the  passage  of  said  Act  The 
name  of  the  appellant  was  i)laced  on  the  roll,  not  because  he  had  com- 
plied with  the  general  law  and  established  his  claim  for  pension  on  ac- 
.       coant  of  said  disabilities,  then  aWegeA,  to  t\\^  ^vvXXa^^^xXwoL  ^l\;>Qft  ^^w^iou 
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ireau,  but  solely  by  authority  of  said  Special  Act  of  Congress,  which 
IS,  and  is,  the  only  foundation  of  his  right  to  pension  for  said  disabili- 
s*  For  any  direct  results,  or  seqiielaey  of  the  disabilities  for  which  he 
fcs  thus  pensioned,  he  would  unquestionably  be  entitled  to  an  increase 

liis  pension  ^<  under  the  provisions  and  limitations  of  the  general 
BF,"  as  any  other  pensioner,  for  the  reason  that  the  question  as  to 
igin  in  the  service  and  line  of  duty  has  been  adjudicated  and  decided 
liis  favor  by  said  special  Act  of  Congress.  As  to  the  new  disabilities, 
^wever,  alleged  as  the  basis  of  bis  present  claim  for  increase,  he  stands 
>OQ  an  entirely  different  footing.  He  now  comes  before  your  Bureau 
*ging  a  claim  for  increase  upon  the  basis  of  disabilities  which  were 
anifestly  not  contemplated  by  Congress  at  the  time  of  the  passage  of 
le  special  Act,  for  they  were  asserted  for  the  first  time  in  1883,  when 
3  filed  his  declaration  for  increase.  Ho  must  necessarily  rest  this  lat- 
T  claim  solely  upon  the  provisions  of  the  general  law,  without  refer- 
lee  to  said  Special  Act,  upon  which  it  can  have  no  bearing,  just  as  in 
le  case  of  an  original  applicant  for  pension  in  an  ordinary  claim,  and 
would  have  to  be  established  by  him,  and  adjudicated  by  your  Bureau 
I  accordance  with  the  provisions  of  the  general  pension  law  and  the 
lies  and  regulations  prescribed  for  the  granting  of  pensions  in  ordi- 
ary*cases.  The  foundation  and  basis  of  apellant's  title  to  pension  in 
le  former  and  the  latter  instances  are  so  radically  different  and  so 
lanifestly  distinct,  that  it  would  require  a  strained  and  violent  con- 
traction of  the  language  of  the  law  to  hold  that  the  allowance  of  the 
resent  claim  would  be  but  an  increase  of  the  original  pension,  and  not 
]e  granting  of  a  new  and  additional  pension  under  the  general  law. 

The  views  herein  expressed  are  in  consonance  with  the  ruling  of  the 
department  in  the  case  of  Tucker,  Edwin  E.  (Vol.  1.  P.  D.  p.  1.),  which 
as  a  claim  some- what  aualagous  to  this.  In  s<iid  claim,  the  pensioner, 
nder  a  Special  Act  of  Congress,  very  similar  in  its  provisions  to  the 
ne  we  have  been  considering  herein,  contends  for  arrears  upon  the 
round  that  his  pension  was  granted  by  said  Special  Act,  "  subject  to 
lie  provisions  and  limitations  of  the  general  law",  and  the  Department, 
1  construing  the  identical  Section  of  the  Act  of  July  25, 1882,  which  we 
ave  had  under  consideration,  uses  the  following  language : 

"  If  the  appellant  were  allowed  $1500  as  arrears  of  pension  or  other- 
rise,  under  the  general  law,  would  that  not  be  granting  him  pension, 
r  a  pension  in  addition  to  that  granted  by  the  special  Act,  the  very 
tiing  prohibited  by  the  Section  quoted  f  " 

If  this  be  the  proper  application  of  the  provisions  of  said  section  to  a 
laim  for  arrears  of  pension, /or  the  same  disabilities  for  which  pension 
'OS  granted  by  ISpecial  Act,  they  would  evidently  apply  with  still  greater 
)rce  to  a  claim  for  increase  under  the  general  law  based  upon  new  dis- 
bilities,  which  could  not  have  been  contemplated  by  the  Special  Act 
ranting  original  pension,  such  as  is  the  state  of  facts  presented  in  thin 
laim. 


( 
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For  the  above  reasons  the  Department  is  clearly  of  the  opinion  that 
the  provisions  of  Section  5,  Act  July  25, 1382,  operate  as  a  bar  to  the 
granting  of  any  increase  of  the  pension  of  appellant  apon  the  basis  of 
the  new  disabilities  claimed,  and  that  your  rejection  of  said  claim  for 
increase  upon  that  ground  was  proper. 

Your  action  appealed  from  herein  is  accordingly  affirmed,  and  the 
appeal  dismissed. 


' 


certificate  of  disability^proof  of  ''mistake,'' 

Benjamin  Tutt. 

Tho  rale,  that  tho  statements  contained  in  a  certificate  of  disability  shall  be  takes  as 
fully  establishing  the  facts  contained  therein,  may  be  OYcrthrown  iu  exceptional 
cases  wherein  it  is  apparent,  upon  the  face  of  the  certificate,  that  a  'niistale' 
of  fact  has  been  made ;  or  wherein  the  existence  of  a  '  mistake '  is  established  bj 
by  positive  and  conclusive  evidence. 

Assistant  Secretary  Haickins  to  the  Commissioner  of  Pensions^  Xovemher 

10, 1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
the  20th  iust,  on  the  appeal  of  Benjamin  Tutt,  invalid  pension  claim. 
Ko.  2843. 

This  soldier  enlisted  Sept.  12,  1861,  and  was  discharged  May  3, 1862. 

In  liis  declaration,  filed  Sept.  30, 18-i2,  the  claimant  alleges  that,  while 
in  the  service  and  line  of  duty,  he  incurred  a  rupture.  In  a  supple- 
mental declaration,  filed  iu  August,  18G-,  he  fixes  date  of  incurrence  as 
March  15, 1862,  at  Yorktown,  Ya.,  alleging  that,  while  lifting  a  mediciDe 
chest,  he  was  ruptured. 

The  records  of  the  War  Department  show  the  soldier  on  extra  duty 
as  a  nurse  from  the  date  of  his  enlistment  to  date  of  discharge  upon  a 
certificate  of  disability,  which  recites  the  fact  of  the  existence  of  a  hernia 
prior  to  the  date  of  soldier's  enlistment,  and  that,  because  of  said  hernia^ 
he  was  discharged. 

The  soldier  has  had  but  one  medical  examination,  and  that  by  a  single 
surgeon  at  Wakefield,  N.  H.,  June  2, 1885,  who  rates  him  total  for  hernia. 

Tho  claim  was  originally  rejected,  March  18, 1863,  upon  the  groand 
that  the  disability  for  which  pension  was  claimed  existed  ^irior  to  enlist- 
ment as  shown  by  record. 

Tho  claim  was  subsequently  reopened,  and  a  special  examination  or- 
dered to  determine  its  merits. 

After  a  thorough  iind  exhaustive  examination,  the  claim  was  rejected 
by  your  Bureau,  Juno  17, 1<S85,  on  the  ground  that  the  alleged  disability 
existed  prior  to  enlistment  as  shown  by  certificate  of  disability  signed 
by  the  Surgeon  of  the  Regiment. 

The  claimant  was  detailed  as  a  nurse  in  Regimental  Hospital  the  day 
of  his  enlistment,  and,  IVom  tUat  Wme^  lo  (\\^0[\^x^^.>^^^\\ije«sia»tAiY  as- 
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»ociated  with  and  under  the  constant  supervision  of  Surgeon  Warren, 
who  signed  certificate.  Dr.  Warren's  testimony,  recently  taken  by  Spe- 
eial  Examiner,  is  not  considered  sufficient  to  overcome  the  adverse  rec- 
ord made  by  him  while  all  the  circumstances  were  fresh  in  his  mind. 

On  March  2, 1887,  an  appeal  from  this  decision  was  filed  in  this  De- 
partment. 

OPINION. 

This  claim  appears  to  have  been  rejected  solely  upon  the  evidence  of 
j^ior  unsoundness  contained  in  the  statements  of  the  certificate  of  disa- 
l)ility  issued  to  appelant  by  the  Surgeon  of  his  regiment,  and  upon 
^hich  he  was  discharged.  Said  certificate  of  disability  is  fully  set  out 
in  the  statement  of  facts,  hereto  attached,  and  is  to  the  effect  that  the 
appellant  was  disabled  by  reason  of  ^'  Hernia  contracted  previous  to  en- 
tering the  service." 

The  evidence  produced  in  support  of  the  claim,  other  than  the  adverse 
record  contained  in  said  certificate,  appears  to  be  sufficient  to  establish 
the  prior  soundness  of  the  appellant  and  the  incurrence  in  the  service  of 
his  disability  as  alleged,  and,  in  fact,  the  only  circumstance  adverse  to 
the  granting  of  appellant's  claim  is  the  existence  of  said  certificate. 

The  weight  to  be  attached  to  the  statements  contained  in  a  certificate 
of  this  character  has  been  decided  by  the  Department,  in  a  long  line  of 
decisions,  to  be  very  great.  In  the  leading  case  on  this  subject,  (Will- 
iamson, Isaac  Vol.  I,  p.  7,)  the  rule,  which  has  been  followed  in  all  sub- 
sequent decisions  on  this  point,  is  held  to  be — that  ^'  the  statements 
^^contained  in  a  certificate  of  this  character  shall  betaken  as  fully  estab- 
<^  lishing  the  facts  therein  stated,  unless  fraud  or  mistake  be  apx^areut 
"upon  the  face  of  the  certificate  itself,  or  clearly  established  by  the  most 
^^ positive  and  conclusive  evidence.^  (See  also  cases  of  Benedict,  Jno.  W. 
Vol.  1,  P.  D.  p.  32;  Smith,  Jeremiah  Id.  p.  37 ;  Mitchell,  David  K.  Id. 
p.  62 ;  Hobart  Jno.,  Id.  p.  122 ;  Betz,  Charlotte,  Id.  p.  124  j  Boyle,  Jas., 
Id.  p.  149 ;  Stone,  Wm.  H.  H.,  Id.  p.  182  ;  Howe,  Anson,  Id.  p.  198 ;  Ca- 
sey, Jon.,  Id.  p.  209 ',  Balmot,  Edward,  Id.  p.  231 ;  Bradshaw,  Wm.  S.,  Id. 
p.  275 f  Fox,  Jno.  J.  Id.  p.  289;  Wescott,  Alonza,  Id.  p.  310;  Hines, 
Francis  N.,  Id.  !>.  332.)  It  will  be  observed,  by  an  exaniiuatiou  of  the 
above  cited  decisions,  tbat  the  fact  has  always  been  recognized,  as  in  the 
rule  above  quoted,  that  exceptions  to  the  general  rule  may  arise,  growing 
out  of  fraud  or  mistake  in  the  making  and  issuing  of  such  certificates 
to  the  soldier,  when  it  would  be  proper  and  just  to  disregard  the  state- 
ments therein  contained,  such  state  of  facts  having  been  satisfactorily 
and  conclusively  shown  by  proper  evidence. 

An  examination  of  the  evidence  on  file  in  support  of  this  claim  will 
demonstrate  beyond  question  that  the  language  used  in  the  certificate, 
upon  which  appellant  was  discharged,  was  a  clear  case  of  "mistake," 
and  of  palpable  clerical  error,  arising  from  the  misuse  of  one  word  by 
the  surgeon  who  wrote  it,  and  such  as  the  Department  has  universally 
held  would  bo  iavestigated,  and  corrected,  \?  co\ic\vmxOi^  ^q>^\v* 
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Dr.  £.  L.  Warren,  the  surgeon  of  appellant's  Eegiment,  who  is  re- 
ported to  bo  a  x)li}'sician  of  high  standing  and  a  man  of  excellent  char- 
acter, and  who  made  ont  the  certificate  of  disability  iu  question,  testi- 
fies, in  several  affidavits  and  before  the  Special  Examiner  who  investi- 
gated this  claim,  in  substance  as  follows :  He  carefully  examined  ap- 
pellant at  enlistment,  and  ho  was  sound  in  every  particular;  that  Le 
took  a  fancy  to  him  on  the  day  of  his  enlistment  and  had  him  detailed 
as  a  nurse  and  as  his  assistant  in  the  regimental  hospital,  that  claim- 
ant served  in  that  capacity  under  his  immediate  supervision  dariog 
the  whole  time  he  was  in  the  service,  until  his  discharge,  and,  conse- 
quently, ho  was  better  acquainted  with  appellant  than  with  any  uther 
soldier  in  the  regiment.    He  gives  a  circumstantial  account  of  the  iDcnr- 
rence  of  the  injury  to  appellant,  fully  corroborating  his  allegations 
He  states  that  appellant  was  engaged  in  loading  hospital  stores  into  a 
wagon  at  Hall's  Hill,  Va.,  iu  March,  18G2,  when  he  received  the  injory; 
that  he  went  to  him  immediately,  and  appellant  told  him  thsit  something 
had  given  away  in  his  groin;  that,  upon  examination,  he  found  appell- 
ant had  received  a  rupture^  an  inguinal  licruia  coming  down  into  the 
scrotum  ^  that  he  told  him  at  the  time  that  he  had  received  an  injary 
which  would  entitle  him  to  a  discharge  from  the  service^  and  that  he  could 
not  at  any  time  go  in  the  ranks ;  that,  a  short  time  afterwards,  while 
on  march,  appellant  came  to  him  and  informed  him  that  he  ^'could 
not  stand  it  any  longer,"  and  that  he  then  gave  him  a  certificate  of  dis- 
ability upon  which  he  was  discharged. 

This  witness  asserts  that  he  ''recollects  tliis  case  so  distinctly  that 
"  he  can  testify  to-day  positively  to  the  correctness  of  this  statement, 
as  against  any  record  made  when  the  facts  first  occurred." 

Upon  being  shown  the  certificate  of  disability  made  by  him  at  the  time 
the  appellant  was  discharged,  this  witness  makes  the  following  state- 
ment in  explanation  of  the  discrepancy  between  the  language  of  said 
certificate  and  his  present  testimony: 

"  That  is  ray  signature. — This  is  certainly  a  clerical  error, — This  word 
'  Previous '  in  this  certificate  should  read  '  Subsequent'  and  that  is  what 
I  supposed  was  written,  for  I  know  positively  the  soldier  received  a 
rupture  at  Hall's  Hill,  Va.,  in  March,  1862,  as  I  have  stated.  At  the 
time  this  was  made  out  we  were  iu  the  field  and  it  must  have  been  done 
hurriedly  and  I  made  a  misuse  of  language.  Is  surprised  at  the  word 
or  how  he  should  have  used  it,  as  it  is  incorrect?^ 

Twelve  witnesses,  consisting  of  members  of  appellant's  family — neigh- 
bora,  fellow  workmen  and  comrades,  including  Dr.  G.  L.  Perkins,  the 
Assistant  Surgeon  of  his  Regiment — testify  positively  to  the  prior  sound- 
ness of  appellant  and  iu  corroboration  of  the  statements  of  Dr.  Warren 
on  that  point. 

Two  comrades,  who  were  present  and  saw  the  accident,  and  Dr.  G.  L. 
Perkins,  the  Assistant  Surgeon  before  mentioned,  positively  corroborate 
the  statements  of  the  appellant  and  of  Dr.  Warren  as  to  the  incurrence 
of  the  hernia. 
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When  the  circumstances  of  tbe  intimate  acquaintance  that  appears 
to  have  existed  between  the  Surgeon,  Dr.  Warren,  and  the  appellant,  of 
his  continuous  service  in  the  hospital  under  the  Surgeon's  constant  su- 
pervision and  direction,  and  the  fact  that  the  hernia  was  incurred  al- 
most in  the  presence  of  the  Surgeon,  are  taken  into  consideration,  it 
api>6ars  natural  that  the  circumstances  of  appellant's  alleged  injury 
should  have  been  so  impressed  upon  his  mind,  as  claimed  by  him,  that 
he  can  now  recollect  and  swear  to  them  with  positiveness  and  confi- 
dence.   His  explanation  of  the  use  of  the  word  ^^previous^^  in  place  of 
the  word  "  subsequent,"  in  said  certificate,  as  being  a  mere  clerical  er- 
ror, occasioned  by  its  having  been  hurriedly  written  by  him  while  in  the 
field,  and  that  he  intended,  and  supposed  he  had  used  the  word  '<  sub- 
fiequent,"  would  seem  to  bo  both  reasonable  and  probable,  when  the 
time  and  circumstances,  the  excitement  and  confusiou  incident  to  an 
active  campaign,  and  the  rapid  movement  of  troops,  are  taken  into  con- 
sideration.    Esjiecially  should  the  explanation  of  the  Surgeon  be  ac- 
cepted as  true,  when  the  testimony  so  strongly  corroborates  his  state- 
ments, in  conflict  with  the  language  of  the  record  which,  he  asserts,  he 
mxide  by  mistake. 

It  may  bo  contended  that  the  views  herein  expressed  are  in  conflict 
with  the  decision  of  the  Department  in  the  case  of  Boyle,  James, 
supra;  but  an  examination  of  that  case  will  demonstrate  that  the  facts 
n[)on  which  said  decision  was  based  wero  radically  different  from  those 
in  the  claim  under  consideration,  and  that  the  position  of  the  Dei^art- 
meut  therein  does  not  militate  against  tbe  i)roposition  here  sought  to 
be  established,  viz :  that,  where  mistake  is  conchisively  shoicrij  the  lan- 
guage of  the  certificate  will  not  be  permitted  to  outweigh  the  actual 
facts,  satisfactorily  proved  by  competent  evidence.  In  the  Boyle  claim, 
the  affidavit  of  the  Surgeon  states  that  he  had  fraudulently  agreed  with 
the  claimant  to  make  a  false  statement  in  the  certificate  of  disability  as 
to  the  prior  existence  of  the  disability  named  therein,  for  the  purpose 
of  procuring  claimant's  discharge,  said  prior  existence  being  necessary 
under  the  orders  controlling  such  a  discharge  at  the  time  it  was  issued. 
This  was  the  only  evidence  offered  to  defeat  the  adverse  record  of  the 
certificate  of  disability,  and  the  Department  very  correctly  and  forcibly 
says,  in  rendering  said  decision — 

"  If  they  '  (Surgeon  and  claimant) '  acted  in  false  and  deliberate  col- 
lusion in  making  and  filing  such  record  in  the  first  instance,  there  is  no 
good  reason  now  shown  by  them,  nor  by  either  of  them,  that  their 
present  written  and  sworn  statements  are  not  equally  as  false  and  un- 
founded; and,  as  it  is  considered  a  wise  presumption  in  law  that  ^a 
person  who  is  false  in  one  thing  is  false  in  everything,'  the  Department 
cannot  reasonably  accept  the  additional  evidence  as  sufficient  to  dis- 
prove the  adverse  record." 

In  the  claim  under  consideration,  there  is  no  suspicion  or  intimation 
of  fraud  attaching  to  the  actions  of  either  the  appellant,  or  the  sur- 
geon, and  the  subsequent  statements  of  iVielaUet  u^loWi^vsi^^Tt^^V 
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ness  of  the  language  of  the  certificate  are  fally  confirined  and  substan- 
tiated by  the  testiaiooy  of  the  other  witnesses,  so  that  it  is  apparent 
that  the  decision  in  the  claim  of  Boyle  is  not  in  conflict  with  this,  and* 
that  the  reason  which  controlled  in  that  claim  can  have  no  bearing  or 
force  in  arriving  at  a  conclusion  in  this. 

It  will  be  observed  that  the  Captain  commanding  appellant's  com- 
pan3%  who  signs  said  certificate  of  disability  with  the  surgeon,  states 
that  ax^pcllant  had  been  detailed  on  medical  duty  since  the  orgauizatlou 
of  the  company,  and,  not  having  been  with  it,  he  is  unable  to  state  tk 
nature  of  his  disability  nor  the  length  of  time  he  had  been  disabled;  so 
that  it  cannot  be  contended  in  this  claim,  as  it  usually  can  with  so  macli 
force  in  similar  cases,  that  the  statements  in  the  certificate  of  the  sur- 
geon were  concurred  in  by  him.  On  the  contrary,  the  recitals  by  the 
Captain  in  said  certificate  tend  to  corroborate  the  subsequent  testimony 
of  the  surgeon  and  the  other  witnesses  as  to  appellant's  service. 

For  the  above  reasons,  founded  upon  an  exhaustive  examination 
of  all  the  evidence  on  file,  and  considered  with  reference  to  all  the 
surrounding  circumstances  of  this  case,  the  Department  is  of  the  opin- 
ion that  a  mistaJct  on  the  i)art  of  the  surgeon  in  making  out  said  certi- 
ficate of  disability,  upon  which  appellant  was  discharged,  has  been  fully 
and  clearly  established  by  positive  and  conclusive  evidence,  such  as  is 
required  by  the  rule  laid  down  in  the  decisions  herein  before  cited ;  and 
that  your  action  rejecting  this  claim  upon  the  sole  ground  that  the  re- 
citals of  said  certificate  established  the  fact  that  the  disability  alleged 
existed  j^nor  to  enlistment  was  error,  and  should  be  reversed. 

The  appeal  herein  is  therefore  sustained,  and  you  are  requested  to 
place  the  name  of  the  appellant  upon  the  roll  of  pensioners  in  accord- 
ance with  the  law  and  the  regulations  of  your  office. 


^ 


VEA  TH  CA  USE. 

KuTH  C,  ^ViDow  OF  William  H.  G.  Adney. 

Where  soldier  was  pensioned  for  gunshot  wound,  or  for  contusion  of  right  hip  or 
right  gluteal  region,  and  (upward  of  20  years  after  discharge)  died  of  gangrene, 
which,  the  Medical  Referee  says,  was  not  a  aegue/a  of  said  pensionable  disabilitv, 
hut  resulted  from  injuries  inflicted  by  a  vicious  bull : 

UeMy  Medical  Referee's  opinion  conclusive. 

Assistant  Secretary  HatcJcins  to  the  Commissioner  of  Pensions,  N'ovemkr 

12, 1887. 

Herewith  are  returned  the  papers  transmitted  by  your  office  letter  of 
the  17th  October  (ultimo)  in  re  Ko.  328,410,  RuthC,  widow  of  William 
H.  G.  Adney,  Capt.  Co.  B,  and  Major  36th  Ohio  Vols. 

Reference  is  hereby  had  to  Departmentalletter  of  the  5th  September, 
1887,  for  the  antecedent  history  of  the  case,  wuicii  letter  id  Uer^t^o  au- 
nexed  and  made  a  poxt  becwf 
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The  case  having  been  referred  to  the  Medical  Referee,  Sept.  8, 1887, 
agreeably  to  said  Deptl.  letter,  he  uttered  the  following  opinion,  dated 
Sept.  23, 1887,  to  wit : 

^*  It  is  shown  by  the  records  that  soldier  received  a  g.  s.  w.,  or  conta- 
sion  of  right  hip  or  right  gluteal  region." 

^<  Examinations  of  the  hip  by  Ex.  Surg.  J.  H.  Sexton,  in  1880, 1882, 
and  1884,  show  only  slight  disability  and  a  scar  2  inches  above  right 
joint,  and  in  1884  the  Ex.  Surg,  says :  ^  I  find  no  physical  change  in  the 
right  hip  or  leg.' 

*^  Soldier  was  rated  ^  for  the  wound,  and  this  covered  all  disabilities 
ihown  from  that  wound  at  date  of  last  examination  in  1884." 

^«  Dr.  Hanks  testifies  that  he  had  never  attended  soldier  previous  to 
rnne  6,  1885,  when  he  was  called  and  found  him  <  pulseless  and  semi- 
onscions  from  the  attack  of  a  vicious*  bull.'  •  •  •  "  His  right  foot 
ras  discolored  when  I  first  saw  Am,  and  I  then  thought  it  due  to  ecchy- 
u>sis/'  It  appears  that  the  Dr.  was  called  at  once  when  the  accident 
ccarred,  and,  if  the  foot  was  discolored  at  that  time,  it  must  certainly 
lave  occurred  from  the  attack  of  the  bull,  and  not  from  obstructed  cir- 
olaticn  which  would  not  have  produced  discoloration  or  apparent  ecchy- 
mosis  in  so  short  a  time.  The  Dr.  also  states :  *'  Nausea  and  vomiting 
bud  all  the  usual  symptoms  of  gangrene  ensued." 

*'  Nausea  and  vomiting  are  almost  invariably  present  in  shock  such 
ks  it  is  shown  the  soldier  sustained  from  the  attack  of  the  bull.  The 
doctor  says  further :  ^^  The  ball  entered  the  right  hip,  and,  deflecting, 
>as8ed  near,  or  touched  the  main  artery ;  there  was  doubtless  some  in- 
Lammation  of  the  coats  of  that  vessel  followed  by  ossification  and  con- 
:»raction  of  the  diameter  of  its  cabal."  Also  in  letter,  he  says :  "  I  made 
lo  post  mortem  examination,  but  I  am  satisfied  that  my  theory,  as  cer- 
tified to,  is  correct." 

'^  The  Dr.  says  he  made  no  post-mortem  examination,  still  he  describes 
:lie  course  of  the  ball,  tells  what  vessel  it  strikes  and  declares  that  the 
iressel  was  ossified  and  contracted  in  its  diameter.  This  is  a  very  wild 
statement  and  does. not  consist  with  the  facts  as  shown  in  the  case.  AU 
>ther  evidence  in  the  case  points  to  a  wound  of  the  hip  produced  by  concus- 
sion of  a  missile  of  some  kind,  and  not  made  by  a  ball  penetrating  the  hip. 

*^'Admitting  that  a  ball  did  penetrate,  as  the  Doctor  affirms,  and 
touch  or  wound  the  main  vessel,  the  probabilities  are  that  the  vessel 
biad  healed,  as  otherwise  an  aneurism  or  dilated  arterial  sac  would  have 
Soon  appeared  and  have  been  prominent  at  time  of  soldier's  various  ex- 
aminations. The  theory  that  the  wound  caused  ossification  of  the  ves- 
^1  is  untenable. 

^^  A  ball  would  have  had  to  pass  into  the  pelvis,  or  around  to  the  groin 
^nd  in  front  of  the  thigh,  to  have  injured  any  vessel  of  importance,  as 
chelates  to  gangrene  in  the  foot.  The  Dr.  speaks  lightly  of  the  wound 
c^n  soldier's  right  thigh  made  by  the  horn  of  the  bull,  but  it  was,  in  fact, 
(nearer  the  main  artery  of  the  limb  than  was  the  wound  of  right  hip. 
Ilhe  whole  theory  connecting  the  cause  of  soldier's  death  ^admitting  the 
c^use  to  have  been  gangrene)  with  the  g.  s.  w.  of  right  nip,  as  formu- 
lated by  Dr.  Hanks,  is  untenable  and  absurd,  and  does  not  warrant  the 
admission  of  the  claim." 

The  sole  question  at  issue  being  a  purely  pathological  one,  which 
lias  been  determined  adversely  by  the  Medical  Referee,  the  Department 
Ss  constrained  to  accept  his  opinion  as  conclusive. 

The  rejection  is  tlierefore  afilrmed. 
16757  PEN 27 
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departmental  becobds^correction. 
Samuel  Evebman. 

The  records  of  the  War  Department,  as  far  as  they  go,  most  be  taken  as  fomishu 
correct  history  of  the  military  service  of  a  claimant  for  pension,  and  it  is 
power  of  neither  the  Commissioner  of  Pensions  nor  the  Secretary  of  the  In 
to  alter  such  records.    If  error  exist  in  said  records,  it  mast  be  corrected,  if 
by  the  proper  officer  of  the  War  Department. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Non 

7, 1887. 

Herewith  are  returned  the  papers  which  accompanied  your  rep( 
the  18th  inst,  upon  the  appeal  of  Samuel  Everman,  late  of  Go.  H., 
Kentucky  Vols.,  certificate  I^o.  460469. 

HISTORY. 

This  soldier  enlisted  Oct.  22, 1861,  and  was  discharged  Jan.  20, 

In  his  declaration  filed  Sept.  20, 1882,  the  claimant  alleged  that, 
in  the  service  at  Chickasaw,  Miss.,  about  Dec. — 1862,  he  lost  his  he 
in  his  left  ear  by  concussion  from  a  cannon  ball.    He  subseqn 
amends  the  date  to  Dec.  29, 1862. 

The  records  of  the  War  Department  show  soldier  present  from  e 
ment  to  Oct  31, 1862;  Nov.,  Dec,  1862,  Jan.  and  Feb'y.,  1863,  a 
without  leave,  dropped  on  subsequent  rolls  to  July  and  August^ 
as  deserted  January  18, 1863 ;  he  is  taken  up  as  returned  from  dese: 
July  18, 1863 ;  he  was  sick  in  the  hospital  from  Aug.  23, 1863,  to  Se 
1863,  with  chronic  diarrhoea  and  dysentery,  and,  on  all  subsequent 
to  the  date  of  his  muster  out,  he  is  reported  present. 

It  also  appears  that  the  soldier  was  tried  by  General  Court  Ms 
with  the  following  results: 

"Before  a  General  Court  Martial,  convened  at  Plaquimine,  La., 
suant  to  G.  O.  No.  6.  Dec.  5, 1863,  from  Hd.  Qrs.  3rd.  Brig.,  1st  Div., 
A.  C,  and  of  which  Maj.  N.  J.  Worthington  was  President,  was  arrai 
and  tried  Samuel  EvermaUj  Pri.  Co.  F.,  22nd  Ky.  Vols.  Inf :  Cause- 
sertion. 

"  Specification— In  that  Samuel  Everman,  Private  Co.  P.,  22nd 
"Vols.  Inf.,  on  the  15th  day  of  January,  1863,  deserted  his  company 
"  regiment  while  on  the  move  from  Arkansas  Post,  to  Young^s  Point, 
"and  remained  absent  until  the  4th  day  of  August,  1863,  when  h 
"turned  to  his  company  and  regiment  of  his  own  accord  at  Vicksl 
"  Miss. 

"To  which  charge  and  specifications  the  prisoner  pleaded  as  foil 

. 

"To  the  charge,  not  guilty. 
"  To  the  specification,  not  guilty. 

"  After  mature  deliberation  and  on  the  evidence  produced,  the  C 
"  found  the  prisoner  as  follows: 
"  Of  the  specification,  not  guilty. 
''  Of  the  charge,  not  guilty. 
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^<  And  tbo  Conrt  did  therefore  acquit  the  said  Samuel  Everman,  Priv- 
^  ate  Co.  F.,  22ud  Ky.  Vols  Inf.    The  proceedings  and  findings  approved. 
By  order  of  Colonel  L.  A.  Sheldon. 

.  A.  S.  McClure,  a.  a.  a.  O. 

The  full  proceedings  of  the  Conrt  Martial  are  not  on  file  with  the 
Fudge  Advocate  General. 

After  a  thorough  special  examination,  the  claim  was  rejected  by  your 
bureau  on  the  following  grounds :  that  ^^  the  record  evidence  shows 
hat,  at  the  time  the  alleged  injury  was  received,  the  applicant  was 
ibsent  without  leave." 

OPINION. 

The  appellant  alleges  the  incurrence  of  the  disability  for  which  he 
laims  pension,  at  the  battle  of  Chickasaw  Bluffs,  Miss.,  in  December, 
862. 

The  records  of  the  War  Department  show  that,  for  the  months  of 
S'ovember  and  December,  18G2,  the  appellant  is  reported  as  ^^  absent 
rom  his  command  without  leave.^^ 

It  is  apparent  that,  as  long  as  the  above  record  stands  against  the 
appellant,  it  will  prove  fatal  to  his  claim  for  pension,  for  it  was  mani- 
cstly  impossible  for  him  to  have  incurred  the  disability  alleged  in  line 
>f  duty  if  he  was,  at  the  time,  '^  absent  from  his  command  without 
eave."  The  War  Department  records  show,  also,  that  the  appellant 
ubsequently  returned  to  his  command  and  was  tried  by  Court  Martial 
ipon  a  charge  of  desertion^  and  acquitted.  The  specification  under  said 
jharge,  however,  states  the  desertion  to  have  occurred  about  Jan.  15, 
.863,  so  that  it  does  not  appear  from  the  proceedings  of  said  Court  Mar- 
ial  that  the  matter  of  appellant's  prior  absence  "without  leave"  was 
Qvestigated  or  passed  upon  by  said  Court  Martial. 

After  this  claim  had  been  rejected  by  your  office  for  stated  reasons 
he  appellant  filed  the  testimony  of  several  of  his  officers  and  comrades 
CDding  to  show  that  he  was  present  and  participated  with  his  command 
it  the  battle  of  Chickasaw  Blafifs,  Miss.,  and  then  and  there  received 
he  injury  from  concussion,  produced  by  the  bursting  of  a  shell,  result- 
ng  in  the  disability  upon  which  he  bases  this  claim  for  pension.  Upon 
his  it  appears  your  office  reconsidered  its  rtction  of  rejection,  reopened 
he  claim, and  submitted  the  above  mentioned  testimony  to  the  Aclju- 
ant  General  of  the  army,  with  a  view  to  the  correction  of  the  record 
»f  appellant's  absence  "  without  leave"  daring  the  months  of  Novem- 
ber and  December,  1862,  under  the  Act  of  Congress  of  May  17, 1886,  if, 
a  the  opinion  of  that  officer,  it  v^as  sufficient  for  that  purpose.  The 
Adjutant  General,  under  date  of  October  4, 1887,  holds  said  testimony 
o  be  insufficient  to  correct  said  record,  and  declines  to  modify  it,  or 
o  recognize  the  claim  therefor  under  said  Act  of  May  17, 1886. 

The  Department  has  repeatedly  held  that  the  records  of  the  "W^^ 
>epartment  must  he  taken  as  furnishing  th.e  true  axi^  e«ix^ftX»\i\^\«t^ 
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of  the  military  service  of  a  claimant  for  pension  as  far  as  they  go,  and  I  , 
any  statement  made  therein  must  be  taken  as  true.    If  error  exists  in 
said  records  it  must  be  corrected  by  the  proper  officers  of  said  Depart-  .,  . 
ment  authorized  by  lav  so  to  do,  and,  if  they  decline  to  do  so,  it  mn&t   '  ^ 
be  presumed  that  their  action  was  based  upon  law  and  sound  reason; 
and,  after  having  brought  the  matter  to  their  attention,  the  i>ower  and 
authority  of  the  Department  in  the  premises  are  at  an  end.    It  follows, 
therefore,  as  a  matter  of  course  that,  as  long  as  the  record  of  absence 
•*  without  leave,*^  during  the  months  of  November  and  December,  18^ 
stands  against  appellant  in  the  War  Department,  it  must  be  taken  as 
correct  and  conclusive  of  the  fact  stated,  and  it  is  not  in  your  power,  ^ 
nor  in  the  power  of  this  Department,  to  grant  ajipellant  a  pension  npon 
the  basis  of  his  present  claim. 

Your  action  of  rejection  herein  is  accordingly  affirmed  and  the  appeal 
dismissed. 

DEA  TH  CA  USE^  CONTRIB  UTOR  T  RISK.  fcj 

Claba  M.,  Widow  of  Wm.  H.  Owen,  I 

I*- 

Where  accideDtal  or  lucidental  ioJarteSi  caaBing  death,  are  alleged  aa  doe  toadit-  |>i 
ability  for  which  claimant  was  pensioned,  it  is  necessary  to  clearly  prove  by  com-  m^ 
petent  testimony  that  the  resulting  death  was  caused  directly  by  the  previonaly 
incurred  disability  and  was  not  produced  by  negligence,  or  carelesness,  or  risk 
on  part  of  the  deceased,  nor  by  a  neglect  of  such  care  and  caution  as  ordioat; 
prude  nee  required  of  the  deceased  pensioner. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Nov,  11,  -, 

1887.  I 

Herewith  are  returned  the  papers  in  re,  Ko.  321  329,  of  Clara  M.,  i^ 
widow  of  Wm.  H.  Owen,  Priv.  Co.  "  B,"  20(h  Me.  Vols,  h 

Soldier  enlisted  Aug.  29,  1863,  and  was  discharged  July  9, 1865.  He  |ii 
died  Aug.  31, 1884,  being  then  in  receipt  of  a  pension  since  discharged 
for  gunshot  wound  of  chest  and  lung. 

The  widow  filed  her  declaration  Nov.  18, 1884,  and  her  claim  was  re- 
jected April  14, 18S5,  on  the  ground  that  soldier's  death  resulted  from 
drowning,  not  due  to  any  disability  which  has  been  legally  accepted,  and 
not  medically  established. 

From  this  action  she  appeals. 

No  attorney  for  appellant. 

It  is  shown  in  evidence  that  soldier  was  a  good  swimmer  and  had  been 
accustomed  to  bathe  at  the  place  where  his  body  was  subsequently 
found.  He  had  on  this  last  occasion  taken  soap  and  towel  with  him 
when  he  went  to  the  stream,  undressed,  and  left  his  clothes  on  a  stump 
on  the  bank. 

G.  B.  Crane,  P.  M.,  Mar.  23,  1887,  says  he  was  Owen's  family  physi- 
cian from  18G9  to  1876,  and  durmg  IXi^kX, '^^fio^  wa»^  Waiw^ajjlY  every 
day;  that  he  suffered  from  irr^gviVat  ac\\o\i  ol  \Xvfc  V^ajtX*  ^-s^^  ^&s8l 


DECISIONS   RELATING   TO   PENSIONS.  421 

Se  wounding;  that  he  was  found  dead  in  the  water  Aug.  31, 1884, 
■Jmself  and  family  being  the  last  persons  who  saw  him  alive ;  saw 
fe.18  body  taken  from  the  water  two  hours  later ;  that  the  water  was 
»)m  4  to  5  feet  deep,  and  a  very  few  yards  from  his  last  foot  prints  he 
ywsis  found  lying  on  his  face ;  was  an  excellent  swimmer,  and  in  the  habit 
^f  bathing  there  nearly  every  week,  in  warm  weather,  since  boyhood. 
Chere  was  no  grass  nor  weeds  to  entangled  his  feet;  no  evidence  of  a 
i^truggle ;  everything  seemed  to  indicate  that  he  had  fallen  dead. 

P.  D.  Perkins,  Mar.  6, 1885,  deposes  substantially  as  above,  but  gives 
:;Tie  depth  of  water  where  decedent  was  lying  on  his  face,  as  about  8 

Abial  E.  Leonard  testifies  substantially  as  above,  but  does  not  give 
ilie  depth  of  the  water,  and  adds,  *'  the  body  showed  no  signs  of  struggle 
^nd  contained  no  water.^ 

Dr.  Hannibal  Hamlin,  Nov.  23, 1885,  knew  decedent  from  discharge 
i  n  1864,  to  death,  Aug.  31, 1884;  from  personal  knowledge  and  exami^ 
Cfeation,  knows  he  had  irregular  action  of  heart,  with  occasional  at- 
tacks of  remittent  beats ;  saw  the  body  recovered  from  the  water ;  there 
Brereno  signs  of  death  from  either  suffocation  or  drowning;  lungs  were 
ciot  filled  with  water,  nor  was  the  face  livid  or  purple,  showing  congeS' 
Lion ;  in  my  opinion  death  was  not  produced  by  drowning  nor  by  suffo- 
csation,  but  by  sudden  paralysis  of  the  heart's  action,  due  to  the  sending 
Of  the  blood  from  the  surface  to  the  heart,  upon  plunging  into  the  water. 
i^m  a  regular  graduate,  am  in  active  practice,  and  have  no  interest  in 
bhis  case. 

Dr.  Louis  G.  Ford,  Dec.  23, 1885,  certified  to  intimate  acquaintance, 
^nd  to  having  examined  heart's  action  during  claimant's  lifetime. 
Sounds  were  normal,  but  action  rapid  and  weak,  owing  to  an  injury  of 
Left  pneumo-gestric  nerve  s  by  wound  in  service.  Death  in  his  opinion 
oras  from  paralysis  of  the  heart,  induced  by  the  shock  of  a  sudden 
plunge  into  the  water  for  a  bath,  and  was  due  to  the  weakened  state  of 
bhat  organ  from  the  effect  of  his  wound. 

J.  P.  Kittridge,  Jan.  25, 1886 :  "  knew  soldier  from  boyhood,  saw  him 
Dearly  every  day  after  discharge;  that,  in  all  those  years,  ho  suffered 
Brom  gunshot  wound,  it  being  in  the  region  of  the  heart,  thereby  caus* 
Ing  pain  and  irregular  action ;  had  frequent  attacks  so  severe  as  to  un« 
Gt  him  for  business,  and  necessitated  his  remaining  at  homo.  About  a 
week  before  his  death,  saw  him  in  his  store  looking  so  badly  that  I  en* 
quired  the  cause,  and  was  informed  by  him  that  he  had  bad  a  bad  spell 
with  his  heart — so  bad  that  be  would  have  fallen  to  the  floor  had  he  not 
grasped  the  counter ;  that,  prior  to  entering  the  army,  he  was  a  healthy, 
strong  boy  so  far  as  I  know.    I  am  disinterested." 

Under  date  of  Jan.  23, 1886,  the  Medical  Beferee  gave  an  opinion 

upon  the  facts  then  before  him  as  follows : 

"  In  the  absence  of  a  post  mortem  examination,  which  was  not  held 
on  deceased,  the  relation  between  death  and  th^woxxti^^ot  Ni\i\0^\i«s^- 
sioned  cannot  be  medically  established." 
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The  issae  in  this  case  is  whether  this  soldier  was  drowned  while  tak- 
ing a  bath  at  the  place  he  had  been  frequenting  for  years  f 

This  question,  the  Medical  Befereo  holds,  could  only  have  been  set- 
tled and  medically  established  by  a  post  mortem  examinationj  which  was 
not  held. 

It  is  absolutely  necessary  to  the  granting  of  appellant's  claim  tiiat 
this  question  should  be  settled  in  the  negative.  It  is  a  question  of  a 
purely  scientific  and  medical  nature,  and  the  highest  medical  authority 
of  your  office  gives  the  opinion  that  it  could  only  be  satisfactorily  deter- 
mined in  one  %cay.  Any  conclusion  that  should  be  arrived  at  in  any 
other  way  than  that  pointed  out  by  the  Medical  Beferee  must  neces- 
sarily be  based  upon  mere  opinion  or  conjecture ;  but  i>ensions  cannot 
be  granted  upon  such  an  uncertain  basis. 

It  is  the  settled  practice  of  the  Department  to  be  guided  in  the  de- 
termination of  questions  purely  medical  by  the  opinions  of  its  medical 
advisers  and  to  accept  as  generally  conclusive  the  opinions  of  the  Med- 
ical Beferee,  when  based  on  the  result  of  medical  examinations.  (See 
cases  of  Gaskill,  Lucinda,  Vol.  1,  P.  D.  p.  29 ;  Preston,  Patrick,  Id.,  p. 
41 ;  Douglas,  Juo.  Id.,  p.  53 ;  Garrison,  Wm.  H.  Id.,  p.  262 ;  Faulkner, 
Jos.  F.  Id.,  p.  292 ;  and  Eomine,  Uriah,  W.,  Id.  p.  299.) 

As  has  been  before  stated,  the  opinion  of  the  Medical  Beferee  was 
based  upon  a  purely  medical  question,  and,  in  accordance  with  the  es- 
tablished rule  as  held  in  the  above  cited  decisions,  it  will  not  be  dis- 
turbed. 

Even  if  the  Medical  Beferee  had  not  expressed  the  opinion  above  re- 
ferred to,  the  Department  is  of  the  opinion  that  a  pension  could  not  be 
allowed  appellant  under  the  facts  developed  by  the  evidence  in  this 
case. 

The  deceased  soldier  appears  to  have  been  affected  with  a  disease  of 
the  heart,  which  it  is  claimed  was  the  result  of  the  wound  for  which  be 
was  pensioned  ;  and  this  claim  is  based  upon  the  theory  that  the  soldiei^s 
death  was  caused,  not  by  drowning,  but  by  an  attack  of  said  heart  dis- 
ease, produced  by  the  shock  to  his  system  upon  entering  the  water. 

The  Department  held  in  the  case  of  Mensing,  Henry,  (Vol.  1,  P.  D.  p. 
33G,)  where  increase  of  pension  was  claimed  on  account  of  accidental 
injuries  which  were  therein  alleged  to  have  been  caused  by  the  disabil- 
ity for  which  claimant  was  pensioned,  that  it  would  be  incumbent  upon 
him  to  clearly  prove,  by  competent  and  satisfactory  evidence,  that  tbe 
accident,  resulting  in  the  injury  relied  upon  as  the  basis  of  his  claim, 
was  directly  occasioned  by  hispreviously  incurred  disability ^  and  teas  not  ik 
result  of  any  negligence^  carelessness^  or  risk  incurred  on  his  part j  nor  of  a 
neglect  of  that  due  care  and  caution  which  ordinary  prudence  tcould  dietak 
should  be  exercised  by  one  in  his  crippled  condition. 

It  is  obvious  that  the  principle  enunciated  in  the  case  of  Mensing  ap- 
plies directly  and  with  great  force  to  the  facts  in  this  claim.  Can  it  be 
contended  that  the  deceased  acted  ^\l\i  ^H\vd>t  due  care  and  caatioo 
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^liich  ordinary  prudence  would  dictate  should  be  exercised  ^  by  one 
■offering  from  an  affection  of  the  heart,  when  he,  well  knowing  that  fact, 
^ Ranged  into  cold,  or  cool,  water  to  bathe!  Can  it  be  shown  that  his 
i.  ^ath  "  was  not  the  result  of  negligence,  carelessness,  or  risk  incurred 
-»t  hisparty^  in  so  doing!  It  must  be  evident  to  even  the  most  unscien- 
E  fie  and  unlearned,  that  the  evidence  produced  in  support  of  this  claim 
T'onld  require  the  above  interrogations  to  be  answered  in  the  negative, 
-:iid,  this  being  true,  it  is  clear  that  a  pension  could  not  be  granted  ap- 
pellant under  said  last  cited  decision,  the  rule  laid  down  therein  being 
"^garded  by  the  Department  as  in  accordance  with  law  and  justice,  and 
entitled  to  control. 

Your  action  rejecting  this  claim  is  accordingly  affirmed  and  the  ap- 
i^eal  dismissed. 


pension  under  special  act. 
James  Long. 

L :  Where  soldier  is  peDsioned  under  Special  Act  of  CoDj^ress  for  certain  disabilities, 
he  cannot  surrender  his  pension  nnder  said  Act  and,  in  lieu  thereof,  claim  pen- 
sion for  the  same  disabilities  nnder  the  general  pension  laws. 

2 :  The  doctrine  announced  in  Edwin  R.  Tucker,  No.  123642,  (Pension  Decisions,  Vol. 
1,  p.  1)  re-asserted  and  applied. 

Assistant  Secretary  HawMns  to  the  Commissioner  of  Pensions,  November 

12,  1887. 

The  papers  in  invalid  pension  claim  of  James  Long,  certificate  TSo. 
349446,  are  returned  herewith. 

HISTORY. 

Claimant  enlisted  Jan.  4, 1864,  and  was  discharged  May  26, 1865. 

The  records  show  claimant  treated  in  general  hospital,  and  in  Gon- 
ralescent  Gamp,  from  Sept.,  1864,  to  May  27, 1865.    No  Diagnosis. 

In  original  declaration,  filed  Oct.  13, 1881,  the  claimant  alleges  that 
at  Loejoy,  Ga.,  about  August  20, 1864,  he  incurred  a  rupture  of  left 
side,  extending  to  the  testicles,  and  varicose  veins  of  right  leg,  from 
the  knee  joint  down  to  the  calf  of  the  leg.  In  a  subsequently  filed  affi- 
davit, he  states  that  the  rupture  and  varicose  veins  were  caused  by  fall- 
ing into  a  ravine  while  on  the  march. 

In  a  declaration,  filed  August  24, 1885,  claimant  makes  the  following 
additional  statement :  that,  at  the  time  he  was  in  the  hospital,  he  was 
snffering  from  a  fever  of  some  character,  which  racked  his  brain  and 
which  resulted  then  and  there  in  disease  of  kidneys  and  lungs,  partial 
loss  of  speech,  and  scurvy,  or  injury  to  the  teeth  and  gums,  from  medi- 
cine or  other  causes,  and  a  broken  down  constitution,  for  which  he 
claims  a  pension. 

Appellant  was  examined  Jan.  4, 1882,  by  a  Board  of  Surgeons  at 
Dayton,  Ohio,  who  rate  him  $2.  for  hydrocele  and  J  for  varicose  veins. 

The  claim  was  specially  examined  in  1885,  and  rejected  A\i^\i^t  S^ 
1885,  on  the  ground  of^'no  record,  and  claimautf  &  ma^yiVVt.^  1^  ^a«»ftRX» 
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"  the  disabilities  alleged  with  the  service  and  line  of  duty.  The  evidence! 
"fails  to  show  varicose  veins,  rapture,  or  hydrocele  in  the  service,  or  atl 
"  date  of  discharge.  Neighbors  testify  that  he  was '  poorly '  when  he  n- ' 
"tamed  home,  bat  claimant's  son  shows  that  the  disability  at  that  tiiM^ 
"was  trouble  with  his  water.'' 

The  claim  was  again  rejected  March  10, 1886,  on  the  following  groands: 
"  Rejection  adhered  to  on  former  groands  as  to  rupture,  and  varicose 
"veins;  and,  as  to  disease  of  kidneys,  lungs,  scurvy,  injury  of  gamK,  and 
"  teeth,  and  partial  loss  of  speech,  on  the  ground  of  no  record  aud  cUim- 
"  ant's  inability  to  prove  origin  of  same  in  service." 

Thereupon  claimant  petitioned  Congress  for  relief,  and  a  pension  was 
allowed  by  Special  Act,  approved  Feb.  3, 1887,  under  which  lyemm 
was  allowed  at  $8.  per  month,  from  Feb.  3, 1887,  for  hydrocele  of  left 
side  and  varicose  veins  of  right  leg. 

Appealed  April  13, 1887,  on  the  ground  that  the  claim  should  be  al- 
lowed under  the  general  law,  the  pensioner  being  ready  to  waive  right 
to  pension  under  the  special  Act  of  Congress. 

OPINION. 

The  doctrine  that  should  obtain  in  cases  of  this  character  was  laid 
down  in  the  Departmental  decision  of  February  G,  1886,  in  the  ease  of 
Edwin  E.  Tucker,  ^  123642.  (vide  Decisions  relating  to  Pensions :  Tol. 
1.,  p.  1.)  As  in  that  case,  the  question  herein  involved  is  the  prosier  con- 
struction which  should  be  given  to  Section  20  of  the  Act  of  March  3, 
1873,  and  of  Section  6.  Act  of  July  25, 1882.  Section  20.  is  now  Sec- 
tion 4715.  E.  S.,  and  is  as  follows : — 

"  That  nothing  in  this  act  shall  be  so  construed  as  to  allow  more  than 
one  pension  at  the  same  time  to  the  same  person,  or  to  persons  entitled 
jointly,  but  any  pensioner  who  shall  so  elect  may  surrender  his  or  ha 
certificate,  and  receive  in  lieu  thereof  a  certificate  for  any  other  i)eu$ion 
to  which  he  or  she  would  have  been  entitled  had  not  the  surrendered 
certificate  been  issued ;  provided^  that  all  payments  previously  made 
for  any  period  covered  by  the  new  certificate  shall  be  deducteil  from 
the  amount  allowed  by  said  certificate." 

Section  5.  of  Act  of  July  25, 1882,  is  as  follows : — 

"  That  no  person  who  is  now  receiving  or  shall  hereafter  receive  a 
pension  under  a  special  act  shall  be  entitled  to  receive  in  addition 
thereto  a  pension  under  the  general  law,  unless  the  special  act  expressly 
states  ^  that  the  pension  granted  thereby  is  in  addition  to  the  pension 
which  said  person  is  entitled  to  receive  under  the  general  law.' '' 

Finally,  the  following  quotation  from  the  Tucker  case,  No.  123642,  ap- 
plies to  this  one : — 

"The  practice  of  this  Department,  since  August  28, 1873,  has  recog- 
nized the  right  of  a  pensioner  under  a  special  act  to  surrender  his  peu- 
sion  certificate  issued  thereunder  and  take  in  lieu  thereof  one  under  the 
general  law,  and  this  is  apparently  the  first  time  that  the  correctness  of 
the  practice  has  been  questioned.  It  is  the  first  time  that  the  proper 
construction  of  section  4715  R.  S.,  on  this  \>oiut^  seems  to  have  been 
broagbt abarply  to  the  attention  o^  l\i\%  \>^\>«».x\Aii^\i\>* 
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**  At  the  date  given  above,  it  was  decided  in  the  case  of  Charles 
Xynch,  certificate  J^  124364,  that  a  pensioner  nnder  a  special  act  might 
elect  to  take  in  lien  thereof  nnder  the  general  law.  Because  an  error 
YkSLS  prevailed  for  twelve  years,  however,  is  no  sufficient  reason  for  per- 
petaating  it  indefinitely  and  until  it  becomes  hoary  and  venerable  with 
age.  Title  to  pensions  granted  under  the  former  practice  are  not  nec- 
essarily disturbed,  and  no  injustice  is  done  appellant  in  refusing  him 
^hat  the  law  does  not  grant.  Because  it  has  been  done  in  other  cases 
is  no  sufficient  reason  why  it  should  be  done  in  his  case." 

In  view  of  the  foregoing  ruling  in  the  Tucker  case  and  the  applica- 
l>ility  of  it  to  the  claim  under  consideration,  the  action  of  your  Office  is 
affirmed  and  this  appeal  dismissed. 


NEW  DISABILITIES— HOSPITAL  RECORDS, 

Thomas  J.  Ibwin. 

A  record  of  hospital  treatment  is  presnmptively  correct,  covering  all  the  disabilities 
for  which  the  soldier  was  treated ;  and  the  absence  in  snch  record  of  alleged  dis- 
abilities raises  the  presumption  that  the  soldier  was  free  from  them  while  under 
hospital  treatment. 

Assistant  Secretary  Ratckins  to  the  ComtnissioTier  of  PensionSy  November 

12, 1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  in 
the  claim  of  Thomas  J.  Irwin,  late  of  Co.  B.,  24th  Ohio  Volunteers. 

Claimant  enlisted  May  30, 18G1,  and  was  discharged  Sept.  2,  1803. 
He  is  now  a  pensioner  at  $16  per  month  for  chronic  diarrhoea.  Febru- 
ary 11, 1880,  he  filed  a  declaration  alleging,  as  new  disabilities,  injury 
of  head  and  right  arm,  received  about  February,  18G2. 

Claimant  states  in  a  letter,  filed  June  28, 1881,  that  he  was  detailed 
by  his  captain  to  go  back  to  the  rear  with  the  sick,  just  as  the  regiment 
was  leaving  Camp  Wickliffe.  That  night  they  were  troubled  with 
bushwhackers,  and  he  and  a  small  squad  of  men  from  the  10th  Ohio 
went  back  to  reconnoitre,  and  came  to  blows  with  the  rebels,  he  being 
struck  on  the  head  with  the  butt  of  a  musket,  and  his  arm  crushed. 
All  the  men  were  strangers  to  him.  ''In  about  two  weeks,  when  his 
head  and  arm  were  much  better,  he  was  taken  down  with  dysentery 
and  a  fever,  and  was  sent  to  Hospital  No.  8,  at  Louisville,  Ky.'',  and 
was  never  afterwards  with  his  regiment. 

The  records  of  his  regiment  show  claimant  sick  in  hospital,  January 
and  February,  1862,  at  Buffalo,  Ky.,  after  which  time  he  is  reported 
absent.  The  records  of  West  End  Hospital,  Cincinnati,  Ohio,  report 
him  admitted,  March  8,  1862,  with  diarrhoea,  and  discharged  from  serv- 
ice Sept.  2, 1862,  on  account  of  "general  debility''. 

There  is  no  record  of  alleged  injuries. 

Medical  examinations  rate  for  disabilities  alleged. 

The  claim  was  rejected  Aug.  23, 1881,  July  9, 1885,  and  July  15, 1887, 
on  the  ground  of  no  record  of  wounds  alleged,  no  tesivmov^^  ^^  q^'ckwv 
or  ofsargeons,  **a.nd  because  the  testimony  ot  Wie  cjoisiT^'^fc^  wi^^^^^^ 
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best  obtainable,  is  not  deemed  reliable,  because  they  have  not  the  stand- 
ing add  personal  knowledge  to  render  them  competent  witnesses.^ 
From  which  last  action  the  appeal  is  taken. 

OPINION. 

The  appellant  claims  an  increase  of  pension  on  acoonnt  of  fracture  of 
arm  and  woand  of  head,  which  he  alleges  as  a  new  disability.  The 
claim  was  rejected  on  the  ground  that  there  is  no  record  of  the  alleged 
wounds  of  head  and  right  arm,  and  because  the  appellant  is  unable  to 
furnish  the  testimony  of  his  officers  or  surgeon,  and  because  the  testi- 
mony of  comrades  on  file,  the  best  obtainable,  is  not  deemed  reliable  in- 
asmuch as  they  have  not  the  standing  and  personal  knowledge  to  ren- 
der them  competent  witnesses.  The  testimony  filed  since  the  rejection 
does  not  change  the  status  of  the  claim. 

A  review  of  the  testimony  does  not  disclose  error  in  your  action.  The 
lay  testimony  as  to  incurrence  is  not  of  a  satisfactory  character,  and 
there  is  an  entire  absence  of  medical  testimony  showing  treatment  at 
the  time.  It  is  not  clear,  accepting  the  appellant's  own  statements  as 
correct,  that  when  the  injury  was  received  he  was  in  line  of  duty. 

The  appellant  has  a  hospital  record  covering  a  part  of  the  time  that, 
as  he  alleges,  he  was  disabled  by  said  wounds  (he  was  in  hospital  at 
Cincinnati  within  eight  days  from  the  time  his  regimental  record  leaves 
him).  He  was  discharged  from  the  service  upon  a  certificate  of  dis- 
ability, but  no  mention  is  made  of  either  of  the  alleged  wounds  in  his 
hospital  record,  or  in  the  certificate  of  disability.  In  the  case  of  Bior- 
dan,  Bridget,  (Vol.  1,  P.  D.  p.  45,)  it  was  held  that  "  a  record  of  hospi- 
^<tal  treatment  must  be  accepted  aspresumptively  correct  and  covering 
^<  all  treatment  so  received  ".  This  ruling  has  been  affirmed  in  a  long 
line  of  decisions  since  made.  See  case  of  Luther  Ellis,  Jr.,  Orig.  Iqt. 
No.  296074,  in  press,  and  the  cases  therein  cited. 

The  doctrine  held  in  these  decisions  is  that  the  record  of  hospital 
treatment  covers  all  the  disabilities  for  which  the  soldier  is  treated,  and 
the  absence  of  record  of  treatment  for  disability  raises  the  presumption 
that  the  soldier  was  free  from  all  disabilities  other  than  those  for  which 
treated.  In  this  case,  the  appellant  alleges  the  incurrence  of  a  severe 
wound  of  head  and  a  fracture  of  the  arm,  a  short  time  before  his  admis- 
sion into  the  hospital.  The  silence  of  the  hospital  record  as  to  the  al- 
leged wounds,  while  showing  treatment  for  disease,  raises  a  presump- 
tion almost  conclusive  that  the  appellant  did  not  incur  the  wounds  at 
the  time  stated. 

s_  It  is,  at  least,  worthy  of  notice  that,  when  he  filed  his  original  claim 
for  diarrhoea,  no  meut  ion  was  made  of  the  wounds  he  now  alleges.  Some 
of  his  witnesses  are  not  worthy  of  credit^  their  statements  contradict 
the  records,  and  are  at  variance  with  the  statements  of  the  appellant 

The  appellant  has  failed  to  establish  by  satisfactory  evidence  the  in- 
currence of  the  alleged  ivjuries  in  the  service  and  in  line  of  duty.    Your 
action  of  rejection  was,  therefore,  \>tope\:  \  iti&  affirmed,  and  the  appeal 
dismissed. 
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adultkbous  act—forfeitube  of  pension, 
Mary  E.,  Widow  op  Francis  Boeke. 

a  widow  of  deceased  soldier  is  proved  to  be  gailty  of  an  immoral  and  licen- 
aety  of  an  *'  open  and  adalteroas  character/^  said  act  operates  under  the  law 
forfeitnre  of  pension. 

istant  Secretary  Hawkins  to  the  Commissioner  of  Pensions,  Nov.  IBthy 

1887. 


Tcwith  are  retarned  the  papers  which  accompanied  your  report  of 
15,  1887,  upon  the   appeal  of  Mary  E.  Boeke,  as  widow  of 
ncis  Boeke,  late  Capt.,  Go.  I,  14th  Illinois  Cavalry,  Certificate  No. 
,207. 

-A^j^pellant  was  dropped  fro  m  the  pension  roll  of  your  OflBce,  Decem- 
XI,  1886,  under  the  provisions  of  the  act  of  August  7, 1882,  she  hav- 
^ven  birth  to  an  illegitimate  child  in  1883. 

m  this  action,  claimant  appealed  to  the  Department,  January  3, 


"^ke  case  was  specially  examined  by  Special  Examiner,  James  G. 
ight,  of  your  Office,  May,  1886,  who  recommends  restoration  upon 
'*^*^  ground  that  pensioner  had  not  remarried,  nor  been  guilty  of  open 
notorious  adulterous  cohabitation. 
The  evidence  taken  in  the  Special  Examination  was  to  the  effect  that, 
ong  her  neighbors  and  acquaintances,  and  in  the  community  where 
e resided,  the  appellant  had  maintained  a  reputation  for  virtue  and 
character  up  to  the  time  of  the  birth  of  the  illegitimate  child 
^-foresaid,  and  that  she  had  deported  herself  as  a  decent  woman  since 
^^at  time  to  the  present.    This,  in  substance,  is  the  testimony  of  all  the^ 
"Witnesses  examined,  and  there  seems  to  be  no  question,  on  the  evidence 
produced,  as  to  this  fact.    The  appellant  herself  states  that  she  has  not 
^* lived"  with  any  man  as  her  husband  since  the  death  of  the  soldier, 
^nd  that  she  has  not  claimed  to  be  married — that,  in  the  winter  of  1882, 
"^ke  expected  to  be  married  to  one  Charles  Knocke ;  that  at  one  time  she 
)ost  her  senses,  seemingly,  and  was  indiscreet  with  him,  which  indis- 
cretion resulted  in  the  birth  of  a  son,  September  28, 1883,  at  which  time 
Snocke  left,  and  she  has  not  heard  from  him  since;  that  she  was  not 
married  to  him,  and  did  not  at  any  time  act  in  the  relation  of  wife  to 
liim,  except  as  stated  above. 

The  sole  question  presented  by  this  appeal  is  as  to  whether,  under 
the  facts  of  this  case  as  presented  by  the  evidence,  the  appellant  would 
be  excluded  from  reciving  a  pension  under  the  provisions  of  the  Act  of 
Aagast  7, 1882.  The  language  of  the  statute  is  as  follows :  "  ♦  •  ♦ 
the  open  and  notorious  adulterous  cohabitation  of  a  widow,  who  is  a  pen- 
sioner, shall  operate  to  terminate  her  pension  from  the  commencement 
of  such  cohabitation." 

It  is  apparent  that  an  application  of  the  strict  and  technical  rules  of 
construction^  as  applied  by  the  courts  of  our  \aui\  \\x  Wi^  ^^m\\s\^\x'^\l\wsL 
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of  the  criminal  laws,  to  this  section  of  the  pension  laws,  would  resnltiii 
a  manifest  absurdity,  and  render  the  law  utterly  abortive  to  accomplisli 
the  ends  sought  by  Congress  in  its  passage.  To  hold  that  the  term  odtV 
terous  should  be  taken  in  its  strict  legal  signification  would  excladefrom 
the  operation  of  the  act  the  very  parties  whom  it  was  intended  to  reach, 
since  at  law  it  is  impossible  for  an  unmarried  person  to  be  guilty  of  tbe 
Grim^oZ  adultery.  To  hold  that  the  term  oo/Mi2»i^ation  .must  necessarily 
have  its  technical  legal  signification  of  a  continuous  tXving  togcther^oM, 
enable  the  statute  to  be  evaded  with  the  greatest  ease  by  the  very  class 
whom  it  was  intended  to  reach,  and  prostitute  the  pension,  given  by  the 
Government  for  gallant  and  meritorious  services  of  the  dead  hnsbaDd 
and  father,  to  the  disgrace  of  his  men^ory  and  to  the  shame  of  his 
family. 

To  properly  construe  the  meaning  of  this  law,  there  is  no  necessity  to 
depart  from  the  well  known  rule  for  construeing  statutes,  as  laid  down 
and  held  by  all  the  courts,  namely,  that,  when  the  meaning  of  the  statute 
is  not  obvious  on  its  face  and  plainly  expressed,  it  must  be  construed  in 
accordance  with  ihe^intent  of  the  legislature  enacting  it,  and  with  a  view 
to  the  accomplishment  of  the  purpose  for  which  it  was  intended.    A  re- 
view of  the  whole  body  of  the  pension  laws  enacted  by  Congress,  the  re- 
mainder of  this  Act  itself,  and  all  the  circumstances  surrounding  its  pas 
sage,  leads  the  Department  to  the  conclusion  that  the  words  '^open  awi 
notorious  adulterous  cohabitation,^^  used  in  said  act,  were  intended  u 
descriptive  merely  of  acts  which  would  deprive  a  widow  of  peusioD. 
In  other  words,  Congress  intended,  and  did  say,  by  said  Act,  that  any 
widow  pensioner  who  was  guilty  of  immoral  and  licentious  acts,  of  m 
open  and  notorious  adulterous  character,  should  forfeit  her  pension. 

The  appellant  in  this  case  merely  says  she  expected  to  marry  the  father 
of  her  illegitimate  child ;  she  does  not  claim  that  she  was  led  astray  by 
a  promise  to  marry  her,  and  that  at  one  time,  to  use  her  own  words,  she 
^<  seemingly  lost  her  senses  and  was  indiscreet  with  him.''  How  long  this 
state  of  alleged  mental  aberration  continued,  and  how  numerous  the  tii-  . 
discretions  of  appellant  may  have  been,  at  this  time,  does  not  appear  by  \ 
appellant's  statement;  but,  in  view  of  the  apparent  and  not  to  be  cou-  | 
cealed  results  of  said  ^^  loss  of  senses^  and  ^Hndiscretionsj^  they  may  fairly 
be  presumed  to  have  come  within  the  meaning  of  the  language  of  the 
statute  as  above  construed.  ; 

It  was  held  by  the  Commissioner  of  Pensions  in  the  case  of  the  widow 
of  George  Martin,  (#270,671,  Dec.  4, 1885,  Digest,  1885,  p.  19,)  "that 
there  could  be  no  stronger  proof  of  open  and  notorious  adulterous  co- 
habitation than  the  birth,  out  of  wedlock,  of  two  bastards." 

This  ruling  has  been  acted  on  and  recognized  by  the  Department  ever 
since  made;  and  will  it  now  be  contended  that  the  fact  that  there  is  bat 
one  bastard  will  make  any  material  difference  in  principle  between  that 
case  and  the  one  under  consideration  f  The  Department  is  of  the  opin- 
ion that  it  will  not,  and,  consequently^  the  action  of  your  Office  in  re- 
jectiDg  this  claim  is  affirmed  aud  l\iji  vv\>\>^a\  dAsmSa^^ii. 
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line  of  duty— certificate  of  discraege. 
Lewis  F.  Stolzenbubg. 

Where  a  certificate  of  disability  states  thafc  the  disability  alleged  was  iucnrred  by 

claimsMit  whilst  in  the  line  of  dnty,  the  reason  fur  said  statement  is  presumptively 

derived  from  personal  knowledge,  or  based  npon  proper  and  reliable  information. 

This  mling  is  made,  to  establish  a  precedent  for  the  consistent  adjudication  of  simi- 
lar cases  without  reference  to  an^  advantage  that  might  be  derived,  in  particular 
instances,  by  either  the  Government  or  the  claimant. 

.Mristant  Secretary  Hawkim  to  the  Commissioner  of  Pensions^  November 

19,  1887. 

Herewith  are  retamed  the  papers  in  the  Original  Invalid  Pension 
laim,  No.  17,585,  of  Lewis  F.  Stolzenbarg,  late  a  musician  in  Go.  ^<  C,^ 
Dth  Ohio  Vols. 

HISTORY. 

The  basis  of  this  claim  is  gunshot  wound  in  calf  of  left  leg^  and  disease 
f  left  eary  (result  of  sunstroke)  alleged  to  have  been  incurred  in  the  serv- 
^  and  line  of  duty. 

Claimant,  in  his  original  application,  filed  April  9th,  1863,  alleges  that 
e  was  wonnded  in  the  left  leg  at  the  battle  of  Perry  ville,  Ey.,  carried 
3  a  farm  house,  and  thence  sent  to  his  home  in  Ohio. 

In  an  affidavit,  filed  May  8th,  1865,  claimant  alleges  that  he  was 
'^oanded  in  the  calf  of  his  left  leg  during  a  skirmish  between  Generals 
(uell  and  Bragg,  near  Dansville,  Ey.,  which  resulted  in  making  his  left 
^g  about  two  inches  shorter  than  the  right. 

In  an  affidavit,  filed  September  9th,  1865,  claimant  alleges  that  the 
kirmish  occurred  on  October  8th,  1862,  between  Danville  and  Perry- 
ille,  Kentucky. 

In  an  application,  filed  April  10th,  1880,  claimant  alleges  gunshot 
ronnd  of  left  leg  received  at  Perryville,  Ey.,  and  sunstroke  incurred 
t  Ijouisville,  Ey. 

In  an  affidavit,  filed  September  24th,  1881,  claimant  alleges  that,  about 
;eptember,  or  October,  1862,  while  en  route  from  Louisville  to  Perry- 
ille,  Ey.,  he  incurred  a  sunstroke,  was  picked  up  and  left  at  a  farm 
case  and  next  day  taken  to  his  regiment  and  placed  under  treatment 
f  Assistant  Surgeon  Carpenter ;  that  said  sunstroke  resulted  in  dis- 
barges  from  his  left  ear,  from  which  he  has  never  recovered  ;  that,  at 
lie  battle  of  Perryville,  Ey.,  he  received  a  gunshot  wound  in  the  left 
^g;  was  put  in  an  ambulance  and  taken  to  Louisville,  Eentucky,  placed 
1  a  field  hospital,  and  treated  by  a  surgeon,  whose  name  and  address 
re  unknown  to  claimant;  staid  at  Louisville  a  couple  of  days,  then 
rent  home  on  a  pass,  and  was  treated  for  his  wound  by  Dr.  Degrote, 
f  South  Plymouth,  Ohio,  for  several  months,  when  he  rejoined  h\% 
B^meo^  whence  he  was  sent  to  first  hospital  auA.  tiea.\i^^  \y3  \>^*  ^' 
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HaatOD,  whose  post-office  address  is  anknown ;  was  afterward  in  W 
pitals  at  Chattanooga  and  at  Nashville,  Tennessee. 

The  records  of  the  War  Department  show  that  Loais  F.  ^<  Stotenberg' 
was  enrolled  Angnst  9th,  1862,  as  a  musician  in  Co.  ^<C/'  90th  Ohio  Y(^ 
On  roll  from  master-in  to  October  3lst,  1862,  present;  November  and f*^ 
December,  1862,  absent,  sent  to  barracks,  Louisville,  Kj.,  September 21st,  F^ 
1862 ;  January  and  February,  1863,  private,  absen  t  without  leave ;  March  '^ 
and  April,  1863,  absent  without  leave  since  October  8th^  1802;  May  and 
June,  1863,  absent  without  leave ;  July  and  August,  1863,  dropped ;  sane : 
to  February  29th,  1864;  March  and  April,  1864,  present,  as  Frederid  ^ 
F. "  Stoltzberg."    Eeturned  from  desertion  October  31st,  1863 ;  restored 
to  duty  with  loss  of  pay  &c.,  from  July  Ist,  1863,  to  January  1st,  1864, 
X)er  S.  O.  No.  57,  April  4th,  1864.    May  and  June,  1864,  absent  sick  is 
hospital,  Chattanooga,  Tennessee,  since  May  3nl,  1864,  as  Louis  F.  Stolt- 
zenberg;  same  to  October  31, 1864.    He  was  transferred  to  Co.  "  K,"  6lli 
Begiment,  V.B.  C.  (late  10th,  afterwards  the  170th  Co.,  1st  Battalion  L 
C.)  December  22nd,  1864,  at  Johnson's  Island,  Ohio,  (by  reason  of  U.S.  ^^ 
W.  L.  leg),  and  is  reported  present  to  February  28,  1865;  April  30th, 
1865,  discharged  on  Certificate  of  Disability. 

Cause  for  which  sent  to  Louisville  Barracks  No.  1,  and  nature  of  sick- 
ness, May  3rd,  1S64,  not  stated.    The  records  of  this  office  fail  to  shov 
the  circumstances  under  which  wound  (for  which  transferred  to  Y.  RC.) 
was  received,  or  date  when  otorrhcea  was  contracted,  and  furnish  no 
evidence  of  sunstroke,  nor  of  furlough  from  Nashville,  as  alleged.    Tbe 
record  of  arrivals  at  Barracks  No.  1,  Louisville,  Ky.,  for  1862,  and  or 
der  restoring  him  to  duty,  and  papers  in  the  case  are  not  on  file.    Name 
not  borne  on  hospital  records  of  6th  V.  B.  C.    He  was  admitted  to  gen 
eral  hospital  Pittsburg,  Pa.,  March  1st,  1863,  with  gunshot  tcound,ddm^ 
returned  to  duty,  April  20th,  1863.    Confined  as  a  straggler  by  "selF  at  |t 
Cincinnati,  Ohio,  December  14th,  1863,  and  sent  to  Louisville,  Decern 
ber  16th,  1863.    Beceived  at  Barracks  No.  1,  Louisville,  Ky.,  December. 
17th,  1863,  straggler  from  Cincinnati,  Ohio,  and  sent  to  Nashville, De- 
cember 18th,  1863.    Entered  general  Hospital,  Chattanooga,  Tennessee, 
June  3rd,  1864,  from  regiment,  with  "disease  from  old  wound,''  and  was 
transferred  June  17tb,  1864.    Entered  No.  2  General  Hospital,  Chatta- 
nooga, Teun.,  June  17th,  1864,  diagnosis  not  stated,  and  was  sent  to 
General  Hospital,  June  30th,  1864.    Entered  Cumberland  General  Hos- 
pital, Nashville,  Tenn.,  July  Ist,  1864,  from  Chattanooga,  with  remittent 
fever^  and  was  furloughed  July  20th,  1864,  for  30  days.    Entered  Gto- 
eral  Hospital  No.  19,  Nashville,  Tenn.,  November  4th,  1864,  with  G.  & 
wound  left  foot,  and  wa\s  transferred  to  V.  B.  C,  December  22nd,  1861, 
cause,  G.  S.  wound  left  leg,  at  Johnson's  Island,  Ohio.    "  The  charge  of 
desertion  is  removed.'' 

The  Surgeon  General's  report  shows  that  Lewis  "Statsenbnrg"  en- 
tered General  Hospital,  Chattanooga,  Tennessee,  June  3rd,  1864,  from 
regimentf  with  ^^  disease  from  old  tcoundj^  ^s^^  v?^^  Xx^Ti^Vect^j^^^^sfc 
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"^th,  1864;  that** Lewis  F.  Stalzenbargh"  entered  General  Hospital, 
^0.2,  Chattanoooga,  Tenn.,  Jane  17th,  1864,  diagnosis  not  stated,  and 
^"as  sent  to  General  Hospital,  Jane  30th,  1864;  that  Lewis  Btolzenhurg 
'"Kitered  Gamberland  General  Hospital,  Nashville,  Tenn.,  July  1st,  1864, 
krt)m  Chattanooga,  with  remittent  fever  ^  and  was  fnrlonghed,  July  20th, 
>  S64,  for  30  days ;  no  record  of  his  return.  No  records  of  Danville,  Ky., 
^n  file  prior  to  January  22nd,  1863. 

The  certificate  of  disability  upon  which  claimant  was  discharged  the 
service,  March  24th,  1865,  contains  over  the  signature  of  Wm.  A.  Smith, 
Acting  Assistant  Surgeon,  IT.  S.  A.,  in  charge  of  6th  Begiment,  Y.  E.  C, 
bhe  statement  that  Lewis  Frederick  Stolzenburgh  is  ^^  Incapable  of  per- 
ffbrming  the  duties  of  a  soldier  because  of  a  gunshot  xcound  of  the  left 
leg  received  at  Danville,  Ky.,  about  October  9th,  1862,  whilst  in  the  line 
d/"  his  duipj  causing  a  shortening  of  the  limb.  He  is  also  suffering 
from  otorrhoea,  and  is  unfit  for  duty  in  1st  Battalion,  Y.  K.  C. ;  and  he 
elects  to  ask  for  his  discharge  from  the  same  under  Circular  No.  65 
From  the  Adjatant  General's  Office,  dated  August  18th,  1864.  His 
disability  is  one-half. ''^ 

[Circular  No.  65,  Adjutant  General's  Office,  above  referred  to,  is  as 

follows : 

"  War  Department, 

"  Adjutant  General's  Office, 

"  Washington,  August  18, 1864. 

"  The  Secretary  of  War  directs  that  enlisted  men  now  in  the  Veteran 
Keserve  Corps,  who,  upon  examination,  are  found  to  be  unfit  for  duty 
La  the  First  Battalion,  may  be  discharged,  if  they  so  elect ;  and  that 
men  who  have  served  two  years  (continuously)  in  the  Army  or  Marine 
Corps  of  the  United  States,  aud  have  been  honorably  discharged  by 
reason  of  expiration  of  term  of  service,  or  otherwise,  aud  are  thus  by 
law  exempt  from  draft,  may  be  enlisted  in  the  First  Battalion  of  the 
Veteran  Reserve  Corps,  (for  three  years)  without  bounty  from  the 
CJuited  States. 

(Signed :)  •*  E.  D.  Townsend, 

"  Assistant  Adjutant  General.^ 

Claimant  was  examined  at  Chillicothe,  Ohio,  November  17th,  1880, 
by  Examining  Surgeon,  W.  Waddle,  who  reports : 

*^  There  is  a  large  cicatrix  about  midway  of  the  left  leg,  as  though  a 
considerable  portion  of  the  muscles  of  the  calf  had  been  torn  out  or 
destroyed  by  gangrene;  the  left  leg  is  nearly  one  inch  less  in  size  than 
the  right.    The  disability  is  three-fourths. 

**The  left  ear  is  ulcerated,  discharging  an  oft'ensive  pus  and  partially 
filled  with  wax.  An  attempt  to  remove  it  failed  on  account  of  the 
pain  produced.  There  is  a  cicatrix  an  inch  below  the  ear  through 
which,  the  claimant  states,  an  abscess  discharged.  The  disability  is 
one-fourth.^ 

Bate  total. 

Claimant  was  again  examined  at  Greenfield,  Ohio,  March  14th,  1884, 
by  Examining  Surgeon,  W.  H.  Willson,  who  reports  : 

»*  I  find  gunshot  wound  of  left  lower  leg.    "BaW  ewlw^vV  ^\i  cirt  ^w^X» 
mnction  with  upper  middle  third  iu  region  oi  \uuct  \i^\\^  ol  ^^^\x^- 
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naemic  mascle,  rangiDg  downwards  and  inwards  about  three  (3)  inches;  [4 
was  removed  by  forceps.  There  is  contraction  of  the  tendonoas  partof  | ' 
said  mascle,  causing  some  halt  in  walking,  incapacitating  the  appHcaiit 
one  fourth.  (^).  I  also  find  varicose  veins  of  right  leg  np  to  the  knee. 
Has  had  varicose  ulcer  of  same  about  four  inches  above  ankle  joint; 
cicatrix  yet  remains.  The  varicose  condition  incapacitates  one-foarthL^ 
(^),  for  active  duty.  I  find  a  small  abscess  of  ear  only  temporary ;  does  1^ 
not  incapacitate." 

Bate  one-half. 

It  appears  that  this  claim,  after  a  special  examination  of  the  same, 
was  rejected  by  your  office  November  16th,  1886,  upon  the  gronod 
that 

^<  It  is  apparent  that  the  claimant  has  furnished  the  best  evidence 
obtainable,  and  such  evidence,  in  connection  with  that  taken  by  speml 
examiner,  is  considered  incompetent  to  prove  that  his  disabilities  orig 
inated  in  service  and  in  the  line  of  duty.  The  evidence  fails  to  estab- 
lish a  sunstroke  in  service  or  results  since ;  and  line  of  duty  as  to  gun- 
shot wound  not  proved."    (See  brief  face.) 

From  that  action  the  appeal  is  taken. 


^ 


OPINION. 

This  appeal  grows  out  of  the  action  of  the  Commissioner  of  Pensions 
who  rejected  the  accompanying  claim  upon  the  grounds  which  are 
stated  in  the  following  terms : 

<<  It  is  apparent  that  the  claimant  has  furnished  the  best  evidence 
obtainable,  and  such  evidence,  in  connection  with  that  taken  by  Speoial 
Examiner,  is  considered  incompetent  to  prove  that  his  disabilities  orig- 
inated in  service  and  line  of  duty.  The  evidence  fails  to  establish  a 
sunstroke  in  service,  or  results  since,  and  line  of  duty  as  to  gun-shot 
wound  not  proved." 

In  determining  the  merits  of  this  appeal,  I  have  found  the  testimony, 
upon  which  claimant  relies  to  establish  the  origin  of  the  alleged  tim- 
stroke  in  the  service  and  line  of  duty,  to  be  unsatisfactory  and  iusaffi- 
cient,  and,  therefore,  I  exclude  that  part  of  the  declaration  from  the 
present  consideration  of  the  claim  5  but  I  respectfully  dissent  from 
your  action  in  rejecting  that  portion  which  is  based  upon  the  alleged 
incurrence  in  the  service  of  gun-shot  wound  in  calf  of  leg.  The  reasons 
by  which  I  have  been  guided,  in  reaching  the  latter  conclusion,  areas 

follow : — 

1st.  The  accompanying  papers  contain  a  certificate  of  disability  apon 
which  claimant  was  discharged  from  the  service,  March  24,  1865,  the 
certificate  being  signed  by  Wm.  A.  Smith,  Acting  Assistant  Surgeon 
U.  S.  A.,  in  charge  of  the  6th  Segiment  Veteran  Beserve  Ck)rps,  and 
being  as  follows : 

*<  Incapable  of  performing  the  duties  of  a  soldier  because  of  a  gun- 
shot wound  of  the  left  leg  received  at  Danville,  Ky.,  about  October  9, 
1862,  whilst  in  the  line  of  duty^  causing  a  shortening  of  the  limb.  He 
ia  also  suffering  from  Otorrboea  awOi  \^  \m^\.ioT  tox^s  va.  lat,  Batalion  V. 
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}.  C,  and  he  elects  to  ask  for  his  discharge  from  the  same  under  Oircu- 
ar  ^65  from  the  Adjutant-General's  Office,  dated  Angust  IS,  1864.  His 
Usability  is  one-half." 

Claimant's  original  application  seems  to  have  been  filed  April  9, 1863 
—within  less  than  a  year  from  the  date  when,  as  alleged,  be  incarred 
n^nshot  wound  of  left  leg^  and  while,  by  transfer,  he  was  in  the  Veteran 
Reserve  Corps.  The  second  application,  resting  upon  the  same  basis 
!nth  the  first,  was  filed  April  10, 1880 — fifteen  years  subsequent  to  his 
lischarge  upon  the  certificate  of  disability,  already  quoted. 

In  view  of  the  rulings  repeatedly  made  by  the  Department,  describ- 
ng  and  fixing  the  value,  as  evidence,  of  a  Surgeon's  Certificate  of  dis- 
ability, the  foregoing  certificate,  alone,  might  be  pronounced  conclusive 
18  to  the  truthfulness  of  the  statements  which  it  contains.  Among  the 
rulings  applicable  to  this  point  may  be  recalled  the  recent  decision  in 
Jie  case  of  Thomas  H.  McCreary,  (page  275,  Vol.  1,  P.  D.)  and  in  the 
sase  of  John  W.  Benedict,  (p.  32,  Vol.  1.  P.  D.),  wherein  the  practice 
>f  the  Department,  as  previously  indicated  in  the  case  of  Isaac  Wil- 
iamson,  was  carefully  defined.  In  adjudicating  the  claim  of  John  W. 
Benedict,  involving  a  certificate  of  disability,  the  Department  held  that 
'Hhe  statements  contained  in  a  Surgeon's  certificate  of  disability,  as  to 
the  reason  and  origin  of  a  disease  or  injury,  are  presumptively  derived 
Erom  personal  knowledge  or  based  upon  proper  and  reliable  informa- 
tion; "  and,  enlarging  somewhat  the  scope  of  this  ruling,  the  Depart- 
ment held,  in  the  case  of  Thomas  H.  McCreary,  that  ^^  record  evidence, 
such  as  a  certificate  of  disability  upon  which  a  soldier  was  discharged 
from  the  service,  made  cotemporaueously  with  the  facts  to  which  it  re- 
lates, or  upon  which  it  was  based,  and  showing  origin^  should  be  ac- 
Esepted  as  proo/ appertaining  to  the  incurrence  of  claimant's  alleged  dis- 
ability. Such  a  record  possesses  a  value  superior  to  all  other  testimony 
in  relation  to  the  existence  and  signification  of  a  given  state  of  facts.'* 
These  rulings  are  explicit.  They  were  so  made,  to  establish  precedents 
for  the  consistent  adjudication  of  similar  cases,  without  reference  to 
any  advantage  that  might,  in  particular  instances,  be  derived  by  either 
the  Government  or  the  Claimant.  In  the  appeal  now  under  considera- 
tion, it  appears  that  the  certificate  of  disability,  upon  which  claimant 
was  discharged  from  the  service,  recognized  not  only  the  existence  of 
the  disability— gun  shot  wound  of  left  leg — which  is  alleged,  but  the 
origin  of  it,  as  affirmed  by  claimant,  in  the  service  and  '<  whilst  in  the 
line  of  duty."  This  certificate  bears  upon  its  face  the  marks  of  neither 
"  fraud  "  nor  "  mistake,"  nor  is  it  controverted  by  any  reliable  evidence 
in  the  accompanying  papers. 

2nd:  The  Department,  however,  need  not  rely  upon  the  aforemen- 
tioned certificate  of  disability,  alone,  for  evidence  to  establish  the  origin 
of  claimant's  alleged  gun-shot  wound  in  the  service  and  line  of  duty. 
The  statements  contained  in  the  certificate  are  fortified  by  the  oral  tes- 
timony of  a  number  of  competent  witnesses  who  relate  th^  cvt^xycoL- 
16757  PEN 28 
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stances  of  the  incarrence  in  accordance  sabstantially  with  claimant's 
repeated  declarations. 

For  instance : — 

B.  W.  Brown  and  Wm.  Harmon  (comrades  of  claimant)  testify  (See 
paragraph  2,  brief  of  evidence)  that  claimant  received  his  gun-shot 
wound  from  the  1st  to  the  5th  of  October,  1862,  by  being  fired  upon  by 
rebel  cavalry  while  escorting  a  wagon  train  to  Perryville,  Ky.,  and  that 
they  were  "  present  when  the  wound  was  received."    B.  W.  Brown,  io  a 
letter  to  your  office,  dated  March  21, 1883,  says  that  he  <*was  with 
claimant,"  and  '^  saw  him  when  lie  teas  wounded.^    The  same  B.  W. 
Brown  states  (paragraph  33)  before  special  examiner,  July  16, 1S86, 
that  he  kept  a  '^record  of  events"  in  the  service,  and  that  said  ''rec- 
ord" shows  that  claimant  was  ''wounded  there  near  Perry ville,  (or 
Danville)  Kentucky;"  and  affiant  further  testifies  to  seeing  claimantin 
the  "hospital  tent"  the  same  diiy  the  wound  was  incurred,  saying  that 
he  '^  went  to  the  hospital  tent"  and  "claimant  was  lying  oh  a  cot  in  a 
great  deal  of  pain  and  the  doctors  doing  up  his  leg,  the  left  one  af&aot 
thinks;  and  it  seemed  to  affiant  that  the  wound  was  below  the  knee 
through  the  calf  of  the  leg,  and  the  claimant  had  been  wounded  in  the 
fight,"  etc.    6.  W.  Powell  (comrade  and  Sergeant  of  claimant's  com- 
pany) testifies  (p.  35)  that  "  at  the  Perry  ville  fight,  in  October,  1862, 
claimant  came  back  out  of  the  woods  with  a  tconnd  in  his  leg^  cannot 
say  which  leg,  but  affiant  sat€  the  blood,^    Dr.  James  Deroot  testifies 
(p.  3.)  that,  "sometime  during  the  fall  of  1862,  claimant  returned  home 
from  the  army  with  what  appeared  to  be  a  gun-shot  wound  in  the  left 
leg  between  the  knee  and  ankle ; "  that  he  "  treated  him  until  he  was 
able  to  return  to  his  regiment ;  after  discharge,  he  (claimant)  still  com- 
plained of  his  leg  hurting  him  for  three  or  four  years,  and  then  left  the 
neighborhood;  but  he  (claimant)  appears  to  be  sufifering from  it  at  this 
time  "—Nov.  13, 1880.    Dr.  G.  M.  Cook  certifies  (p.  4)  April  4, 1863,  that 
he  "  has  examined  claimant  who  was  wounded  at  Perry  ville,  Ky.,  in  tbe 
middle  of  the  calf  of  the  leg,  and  finds  him,  in  consequence  of  said 
wound,  totally  incompetent  to  discharge  the  duties  of  a  soldier."    The 
foregoing  citations  of  evidence,  relating  to  the  incurrence  of  claimant's 
gun-shot  wound  in  the  service,  as  alleged  by  him,  are  sufficiently  corrobo- 
rative of  the  statements  contained  in  the  certificate  of  disability  upon 
which  he  was  discharged  from  the  service,  March  24, 1865. 

3rd:  The  fact  that  claimant  was  ailmitted  to  the  Veteran  Reserve 
Gorps  and  continued  therein  until  the  date  of  his  discharge  furnishes 
conclusive  evidence,  not  only  as  to  the  origin  of  his  disability  in  tbe 
service,  but  as  to  the  nature  and  extent  of  the  disability  itself,  showiog 
the  same,  in  the  light  of  the  certificate  upon  which  he  was  discharged, 
to  have  been  pensionable  at  that  date. 

4th :  The  continuance  of  claimant's  disability  from  gun-shot  wonod 
in  a  pensionable  degree,  since  his  discharge,  is  proved  by  the  medical 
examinations  to  whicb  Ue  was  avi\>i^e.Vi^^^  ^\^V  ^^  ^\5^^^v5»tAv^  Ohio, 
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Nov.  17, 1880|  the  Examining  Surgeon  rating  the  alleged  wound  at 
three-fourths  total }  and,  second,  at  Greenfield,  Ohio,  March  14, 1884, 
the  Examining  Surgeon,  there,  rating  his  disabilities  at  one-half.  In 
this  connection,  there  appears  in  the  accompanying  papers  no  adverse 
medical  testimony.  But,  in  addition  to  these  medical  examinations,  the 
evidence  contained  in  the  statements  of  various  lay  witnesses  strongly 
supports  and  corroborates  the  medical  testimony. 

In  view,  therefore,  of  the  consistent  rulings  of  the  Department  relat- 
ing to  the  value  of  a  Surgeon's  certificate  of  disability  as  evidence  in 
similar  cases,  and  of  the  concurring  testimony  of  various  competent  wit- 
nesses verifying  not  only  the  statements  of  the  certificate,  but  the  alle- 
gations of  claimant,  the  Department  concludes  that  claimant  incurred 
the  alleged  gunshot  wound  in  the  service  and  '^  whilst  in  the  line  of 
duty,"  that  the  resulting  disability  continues  in  a  pensionable  degree, 
and  that  the  Government  should  grant  claimant  a  pension  in  accord- 
ance with  the  regulations  of  your  office  and  with  the  law  applicable  to 
the  claim. 


divorced  wife. 
Mart  U.,  widow  of  James  E.  Stagey. 

Where  the  record  shows  that  the  deceased  soldier  had  procured,  in  his  own  life  time, 
a  regular,  legal  diyorce  from  the  claimant,  such  claimant  has  no  legal  status  that 
the  Department  can  recognize. 

Assistant  Secretary  Eawlcins  to  the  Commissioner  of  Pensions^  November 

18,  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  office  re- 
port of  the  8th  instant,  in  re  No.  346,205,  Mary  C,  widow  of  James  E. 
Stacey,  Capt.  Co.  "  H,"  2nd  Kentucky  Vols. 

It  is  matter  of  record  that  said  officer  was  originally  pensioned  June 
5,  1883,  from  June  26, 1882,  for  heart  disease,  at  $20  per  month,  which 
rate  was  increased  to  $30  per  month  from  Aug.  15, 1883;  and  he  was  so 
paid  until  Aug.  20, 1886,  when  he  died  at  No.  946  K  st.  (N.  W.)  in  Wash- 
ington, D.  C. 

The  widow,  Delila  L.  Stacey,  filed  her  declaration,  Sep.  6, 1886,  alleg- 
ing that  she  had  married  the  said  Capt.  James  E.  Stacey,  Jan.  23, 1878 ; 
that  he  incurred  heart  disease  in  line  of  duty  while  in  said  service,  and 
was  discharged  therefor,  and,  continuing  to  suffer,  died  on  account  of 
said  disease  and  results,  Aug.  20,  18S6j  and  that  he  had  been  pre- 
viously married,  but  divorced  from  his  former  wife. 

The  record  shows  her  marriage  to  decedent,  Jan.  1, 1878,  at  Nashville, 
Teun.,  where  a  decree  of  divorce  had  been  granted  him  from  said  former 
wife,  M.  O.  Stacey,  the  claimant,  Feb.  13, 1877,  on  the  ground  of  will- 
ful desertion,  as  shown  by  a  duly  certified  or  office  eo^^  ^^^^v^l^^^s^r,^ 
filed  in  year  oface  Sep.  7,  1886.    The  c\a\maii\.,^^T^  ^•^VaRK^N^^'i^ 
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her  declaratioD,  Sep.  29, 1886,  alleging  that,  until  the  decedent's  death, 
she  believed  herself  his  lawful  wife,  and  was  not  aware  that  he  had 
procured  said  divorce  from  her,  having  had  no  notice  of  the  institu- 
tion of  said  divorce  proceedings,  whereof  she  knew  nothing  nntil  Aug. 
20,  1886,  when  he  died ;  and  she  ^^  then  learned  that  he  had  been 
living  with  another  woman  as  his  wife,  who  bore  his  name,  in  Wash- 
ington, D.  G.''  She  further  alleges  that  the  allegations  in  decedent's 
divorce  bill  ^^  are  false  and  a  fraud,  and  a  surprise  to  her;  and  that  she 
is  now  commencing  proceedings  to  have  said  decree  of  divorce  annulled 
and  declared  void.  Her  husband  left  her  an  invalid,  without  support, 
had  been  absent  from  her  for  several  years,  and  was  absent  at  the  time 
said  divorce  proceedings  were  instituted." 

Agreeably  to  your  direction,  the  case  was  specially  examined  to  de- 
termine the  validity  of  said  decree  of  divorce,  and  whether  the  first 
wife  had  taken  any  steps  towards  a  revocation  of  said  decree. 

Report  of  said  special  examination  having  been  duly  received  by  year 
ofiSce,  the  claimant's  claim  was  thereupon  virtually  rejected,  Aug.  5, 
1887,  by  your  allowance  of  the  widow's,  Delila  L.  Stacey's,  daim. 
Wherefore,  claimant  appealed,  (through  her  nttorney,  Wm.  Twombly,) 
contending  as  follows,  to  wit : 

''The  Commissioner  of  Pensions  rejects  this  claim  on  the  ground  that 
the  soldier  was  divorced  from  the  claimant,  Feb.  13, 1877.  A  certified 
copy  of  proceedings  for  divorce  in  the  Circuit  Court  of  Davidson  Co., 
Tenn.,  which  are  presumably  relied  upon  by  the  Commissioner  as  the 
basis  of  the  rejection  of  this  claim,  do  not  in  my  opinion  show  that  a 
divorce  was  granted  to  the  soldier  from  Mary  C.  Stacey,  the  claimant, 
for: 

1st :  Nowhere  in  the  proceedings  is  the  name  of  Mary  C.  Stacey  men- 
tioned, nor  do  the  allegations  in  the  petition  tend  to  point  out  Mary  C. 
Stacey  as  the  party  defendant,  which  can  be  seen  from  evidence  filed 
when  compared  with  the  allegations  in  the  petition  for  divorce. 

2nd  :  If  the  objection  above  noted  is  not  substantial,  and  if,  by  any 
method  of  conjecturing  or  reasoning  whatever,  Mary  C.  Stacey,  the 
claimant,  can  be  supposed  to  be  or  taken  as  the  defendant  in  said  pro- 
ceedings, I  maintain  that  the  proceedings  can  not  be  held  or  taken  as 
granting  a  valid  divorce  to  the  plaintiff  from  anyone,  as  the  statutory 
requirements  concerning  proceedings  for  divorce  have  not  been  followed. 
The  law  of  the  State  has  not  been  complied  with  nor  followed,  as  will 
appear  from  an  examination  of  these  proceedings ;  and 

3rd.  In  addition  to  these  objections  to  holding  the  proceedings  men- 
tioned as  valid,  the  attempt  to  obtain  a  divorce  was  a  gross  fraud  upon 
Mary  C.  Stacey,  if  she  were  the  person  retlerred  to  by  the  plaintiff— 
(soldier)  in  his  petition, for  he  visited  her  after  these  proceedings; — ^he 
wrote  to  her  frequently,  and  contributed  towards  her  support^  to  within 
a  month  of  the  time  of  his  death  ;  and,  it  was  only  after  his  death  that 
she  knew  a  word  about  any  proceedings  for  divorce." 

Without  discussing  the  several  points  of  exception  raised  upon  ap- 
peal, it  will  suffice  to  state  that  the  bald  allegation,  that  the  statutory 
requirements  touching  divorce  proceedings  have  not  been  complied 
with;  is  insufficient  to  rebut  the  preaum^Uoix  of  the  legality  or  validity 


DECISIONS  RELATING  TO  PENSIONS.  437 

of  the  proceedings  in  qaestionyOr  to  jastify  tbe  Department's  going  be- 
hind the  record  returns  for  the  same. 

It  appears  that  all  the  divorce  proceedings  in  question  were  regular 
and  in  conformity  with  legal  requirements. 

Under  the  laws  of  Tennessee,  where  these  proceedings  were  had,  a 
non-resident  notice  is  served  by  publication  in  some  duly  authorized 
medium  of  legal  publication  for  the  county  wherein  the  venue  is  laid; 
and,  in  all  cases  where  such  notice  has  been  published  agreeably 
to  legal  requirements,  such  publication  is  deemed  competent— albeit 
merely  constructive — notice  to  the  defendant.  And  in  the  event  of 
such  defendant's  failing  to  appear  or  to  answer,  within  the  time  pre- 
scribed by  the  decree  nm,  the  complainant  is  entitled,  as  of  course,  to 
a  decree,  pro  confesso.  Such  decree  in  Equity  is  a  counterpart  of  the 
judgment  by  default  in  common  law  proceedings. 

The  recital  in  such  divorce  decree,  that  the  non-resident  notice  has 
been  published  during  the  requisite  legal  period,  is  deemed  competent 
in  a  court  of  appellate  jurisdiction.  (See  6th  Loa,  Tennessee  Keports, 
p.  533.) 

And  it  further  appears  that,  in  legal  proceedings  in  Tennessee,  both 
civil  and  criminal,  it  is  not  necessary  to  state  the  full  Christian  name  of 
the  parties  to  such  proceedings. 

Although  the  courts  of  Tennessee  were  open  to  the  appellant  for 
nearly  a  year  after  decedent's  demise,  she  does  not  appear  to  have 
availed  herself  thereof.  Neither  is  there  a  scintilla  of  competent  evi- 
dence showing  any  attempt  at  concealment  on  the  part  of  complainant, 
or  to  procure  a  ''  snap  judgment "  against  the  defendant. 

In  the  light  of  the  foregoing  the  Department  is  convinced  that  the 
proceedings  in  question  were  regular  and  legal,  and  that  the  issuance 
of  pension  certificate  in  favor  of  Delila  L.  Stacey,  as  the  legal  widow  of 
decedent,  was  not  error. 

The  rejection  is  therefore  affirmed. 


secondary  ca  use^presumption. 
Maby  a.,  Widow  op  Charles  E.  Maybuey. 

A  pension  can  not  be  granted  upon  prtsamption  and  conjecturCf  aloue ;  and,  where  the 
canse  of  death  might  have  been  due  as  well  to  other  circumstauces  as  to  a  pen- 
sionable disability  previoasly  incurred  in  the  service,  it  must  be  shown  by  satis- 
factory evidence  to  have  been  directly  produced  by  said  pensionable  disability. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  November 

18,  1887. 

Herewith  are  returned  the  papers  in  claim,  ^350,561,  of  Mary  A., 
widow  of  Charles  E.  Maybury,  Private  Co.  "  C  "  Ist  Me.  Cav. 

Soldier  enlisted  December  15, 1863,  and  was  d\&eX\^T^«iii'\  k.\^^xisX»VL^ 
1SG5.    Be  was penaioned  for  loss  of  right  arm,  io\XT\\i^\i<^^  Itwsi^wN.^^^' 
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The  Records  of  Deaths  iii  City  of  Lowell,  Mass.,  show  that  soldier 
was  accidentally  drowned,  Sept.  3, 1882. 

The  appellant  claims  pension  on  the  ground  that  cause  of  death  of 
soldier  was  due  to  the  loss  of  the  aforesaid  arm. 

The  claim  was  rejected,  Aog.  1, 1887,  on  the  groaud  that  death  of 
soldier  by  drowning,  years  after  his  discharge,  was  not  due  to  his  mili- 
tary service. 

From  this  action  the  appeal  is  taken. 

(P.  J.  Hoar  for  appellant.) 

OPINION. 

The  claim  of  appellant  in  this  case  is  based  upon  the  o^umpiMfh  that 
the  soldier's  death  was  the  indirect  result  of  the  injury  he  had  received 
in  the  military  service.  It  appears  that  the  soldier  bad  lost  his  right 
arm  in  the  service,  and  that  he  was  drowned  in  deep  water,  about  thirty 
feet  from  shore,  by  thq  capsizing  of  a  boat  in  which  the  soldier  and  a 
companion  were  sailing  from  Tyny's  Island  to  Lowell,  Mass.,  Sept  3, 
1882,  and  that  his  companion  escaped  by  swimming  to  shore.  It  also 
appears  in  evidence  that  the  deceased  was  an  expert  swimmer,  prior  to 
the  loss  of  his  arm. 

The  appellant  contends  that  the  death  of  the  soldier  was  occasioned 
by  the  loss  of  his  arm  preventing  his  swimming  ashore,  as  is  shown  by 
the  escape  of  his  companion,  who,  having  two  arms,  did  reach  the  shore 
in  safety. 

The  diflSculty  in  adopting  the  view  of  the  appellant  consists  in  the 
fact  that  it  rests  wholly  upon  'gre^um/ption  and  conjecture.  It  is  prob- 
able that  the  deceased  could  not  swim  as  well  with  one  arm  as  with  two, 
but  it  is  equally  probable  that  a  man,  who  was  shown  to  have  been  an 
expert  swimmer  prior  to  the  loss  of  his  arm,  would  have  succeeded,  had 
no  other  obstacle  intervened  to  prevent,  and  had  the  loss  of  his  arm 
been  the  only  circumstance  adverse  to  keeping  him  afloat  the  distance 
of  thirty  feet  and  disenabling  him  to  reach  the  shore  in  safety.  A  num- 
ber of  circumstances  can  be  supposed  to  have  happened,  causing  the 
drowning  of  deceased,  with  as  much  probability  as  the  loss  of  his 
arm,  which  is  alleged  as  the  sole  cause;  and  it  is  a  well  known  fact  of 
common  experience  that  accidents  of  this  sort  frequently  happen,  in 
which  all  parties  concerned  can  swim,  have  an  equal  chance  to  escape, 
where  no  such  disability  exists,  and,  yet,  where  some  escape  and  some 
do  not. 

The  Department  has  frequently  held,  and  here  repeats,  that  a  pension 
cannot  be  granted  upon presumptian  and  conjecture  alone  ;  and  where  the 
cause  of  death  might  have  been  due,  as  well  to  other  circumstances,  as 
to  the  disability  incurred  in  the  service,  it  must  be  shown  by  satisfac- 
tory evidence  to  have  been  directly  produced  by  said  pensionable  disa- 
bility, before  a  pension  can  be  granted  therefor  under  existing  laws. 
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This  has  not  been  done,  and,  from  the  very  nature  of  the  circamstances 
causing  death,  cannot.be  done  in  this  claim. 

Yonr  action  of  rejection  herein  is  accordingly  aflSrmed,  and  the  appeal 
dismissed. 


hospital  record—origin  of  disability. 

Gottlieb  Ungee. 

1.  Where  Cliumant  has  a  hospital  record  in  the  service,  the  presamption  is  that  said 

record  embraced  all  the  treatment  which  claimant  received  and  all  the  dieahilities 
for  which  he  was  treated  in  said  hospital ;  and  *^  this  presamption  will  obtain, 
nntil  the  contrary  is  clearly  and  satisfactorily  shown  by  competent  evidence.'' 

2.  Circumstantial  evidence  as  to  the  origin  of  an  alleged  disability  must  be  fortified 

by  record  evidence,  showing  treatment,  and  existence  of  alleged  disability  in  a 
pensionable  degree,  in  the  service,  or  at  date  of  discharge. 

Assistant  Secretary  Hawkins  to  tlie  Commissioner  of  Pensions.  Nov.  18, 

1887. 

The  papers  in  the  invalid  pension  claim  of  Gottlieb  linger,  No.  983, 
are  returned  herewith. 

Claimant  enlisted  August  18, 1862,  and  was  discharged,  June  22, 1865. 
The  record  does  not  show  any  treatment  for  Claimant's  alleged  injury 
while  in  the  service. 

In  original  declaration,  filed  May  8, 1877,  the  claimant  alleges  that 
"  at  Cincinnati,  Ohio,  about  July  25,  1863,  while  acting  as  orderly  for 
Major  H.  L.  Burnett,  and  carrying  dispatches  to  General  Burnside's 
Headquarters,  he  received  a  severe  injury  to  his  right  leg,  by  his  horse 
falling  on  him." 

In  an  affidavit  filed  April  6, 1885,  the  claimant  makes  the  following 
additional  statement,  viz :  that,  ^'  on  July  26, 1863,  he  was  ordered  by  a 
staff  officer  of  General  Cox,  at  Cincinnati,  Ohio,  to  take  a  dispatch  to 
General  Burnside's  Headquarters,  and,  while  performing  said  duty,  the 
horse  he  was  riding  stumbled  over  an  iron  grate,  on  the  comer  of  Syca- 
more Street,  and  fell  on  his  right  side,  and  on  to  his  right  leg,  which 
was  under  him,  thereby  fracturing  the  bone  in  his  right  leg  between 
the  knee  and  ankle ;  that,  after  his  injury,  he  was  taken  in  an  ambu- 
lance to  the  Franklin  Square  Hospital,  where  he  remained  for  nearly  a 
week,  under  care  of  Dr.  Jones,  Assistant  Surgeon,  115  Beg.  Ohio  Vols. ; 
that,  after  he  left  the  hospital,  he  went  to  Sycamore  Barracks,  where 
he  remained  under  charge  of  a  nurse  who  dressed  his  leg  every  day  for 
nearly  two  months,  and  until  his  regiment  was  ordered  away  from  Cin- 
cinnati, Ohio ;  that,  while  on  the  way  to  Murfreesboro,  Tenn.,  Capt. 
Buckingham  of  his  Co.  placed  him  in  the  Soldier's  Home  at  Louisville, 
Ky.,  over  night,  and  the  next  day  he  accompanied  him  to  ^STashville, 
Tenn.,  and  from  there  he  was  hauled  in  a  wagon  to  Marfree^bQto^T^\!L\i.\ 
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that,  after  bis  discharge  in  1865,  he  received  treatment  by  Dr.  Milton  lira 
Gray,  of  Paris,  Ohio,  and  by  Dr.  James  Westfall,  of  Minerva,  Ohio,  lii: 
both  deceased."  I  Ei 

In  an  affidavit,  filed  Sept.  26, 1885,  the  claimant  makes  the  following  m 
additional  statement,  viz:  that  "he  is  unable  to  procure  the  testimonj  |!i 
of  the  physician  who  attended  him  when  he  was  injured,  for  the  rea£OD 
that  he  was  treated  by  the  Assistant  Surgeon  of  his  regiment,  Dr. 
Jones,  who  died  some  six  or  seven  years  ago  at  Cleveland,  Ohio ;  tbst 
he  was  not  treated  by  the  Surgeon,  Dr.  H.  B.  Johnson,  although  Dr. 
Johnson  saw  him  on  crutches  and  knew  of  his  injuries.    Doctor  Perry 
Fryfogle,  now  of  North  Georgetown^  Ohio,  at  that  time  a  member  of  bis 
company,  was  a  nurse  in  the  hospital  at  Cincinnati,  Ohio.    While  he 
was  there,  he  (Fryfogle)  helped  to  wait  on  him  and  attended  to  dress^ 
ing  his  leg ;  can  procure  his  testimony,  if  uecessar^^ ;  that,  after  heiras 
sent  from  Cincinnati,  Ohio,toMurfreesboro,Tenn.,  he  was  put  in  hospital 
there  and  was  attended  by  a  Surgeon  by  the  name  of  Dr.  Moses,  who, 
he  was  told,  was  from  New  York ;  that  he  (Dr.  Moses)  waited  on  Lim 
for  about  three  weeks ;  that  he  has  never  seen  him  since,  and  has  do 
knowledge  of  his  present  whereabouts,  as  he  was  sent  from  the  hospital 
to  the  Medical  Garden  at  Murfreesboro,  Tenn.,  and,  after  being  there 
about  a  week,  he  was  sent  to  his  company  and  put  on  light  duty  every 
night  as  guard  at  the  telegraph  office,  where  he  did  not  have  to  walk, 
being  still  very  lame ;  that  he  can  get  the  testimony  of  Colonel  Boone 
and  Colonel  Hill,  of  his  regiment,  if  necessary." 

Claimant  states  that  he  was  treated  in  Woodward  Hospital,  Cincin- 
nati, Ohio,  from  July  26, 1863,  to  July  30, 1863,  for  fracture  of  the  fib- 
ula of  the  right  limb,  which  has  caused  emaciation  of  the  muscles  of 
the  limb;  and  at  No.  4,  Hospital  at  Murfreesboro,  Tenn.,  from  March, 
1864,  to  May,  1864,  for  contraction  of  the  nerves,  thereby  causing  uea- 
ralgia  of  the  parts  affected,  and  extending  upward  to  the  sciatic  nerve. 

In  an  affidavit,  filed  Oct.  30, 1885,  he  makes  the  following  additional 
statement :  that,  <'  he  is  unable  to  furnish  the  testimony  of  two  com- 
rades who  were  present  when  he  was  injured,  and  who  knew  be  was  in 
line  of  duty  at  the  time,  for  the  reason  that  he  was  on  detached  duty 
at  the  office  of  Major  Burnett,  Judge  Advocate,  at  Cincinnati,  Ohio,  and 
was  injured  on  the  street  while  on  duty  delivering  a  message  for  that 
officer,  and  none  of  his  comrades  near." 

In  an  affidavit,  filed  Jan.  25, 1886,  he  makes  the  following  additional 
statement :  that  ^^  he  is  unable  to  furnish  the  testimony  of  Major  H.  L. 
Burnett,  as  to  the  origin  of  his  disability,  for  the  reason  that  Major 
Burnett  says  he  cannot  recall  the  circumstances ;  that  the  Surgeon  of 
his  Eegiment  did  not  attend  him,  and  the  Assistant  Surgeon,  who  did 
attend  him,  is  dead;  and  he  requests  that  the  testimony  of  Dr.  Fry- 
fogle, who  was  a  nurse,  and  attended  him,  be  accepted.'' 

Claimant  was  examined  July  6, 1877,  by  nn  Examining  Surgeon,  at 
Salem,  Ohio,  who  finds  no  p\iya\ca\  aV^v^^  o^  \\\Voi^^  Q!lYv^\,\fc5jr^^exfiei?ta 
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few  small  varicose  veins  immediately  above  liis  right  external  malleons, 
bat  finds  no  evidence  of  fractore^  new  nor  old. 

Rejected*  September  5^  1877,  on  the  groand  of  no  disability  from  canse 
alleged. 

The  claim  was  re*opened,  and  he  was  again  examined  by  a  Board  of 
Sargeons  at  New  Lisbon^  Ohio,  May  21, 1884,  who  say  ^<  claimant  walks 
lame  when  on  the  street,  at  the  same  time  being  unaware  that  they  were 
watching  him.  There  being  no  objective  symptoms  in  this  case,  it  is 
almost  impossible  for  them  to  determine  whether  or  not  there  is  a  pen- 
sionable disability ;  hence  they  make  no  rating." 

Again  examined,  under  special  instructions,  June  17, 1885,  by  a  Board 
of  Snrgeons,  at  Alliance,  Ohio,  who  rate  him  total  for  injury  to  right 
leg,  and  results. 

Under  date  of  July  25, 1884,  the  Medical  Beferee  says,  <<  I  have  very 
little  confidence  in  the  existence  of  disease  and  injuries  that  exhibit 
no  objective  signs  nor  symptoms  after  twenty  years  duration,  but,  if  the 
legal  branch  is  satisfied  as  to  the  origin  and  nature  of  the  alleged  dis- 
ability, I  can  give  the  benefit  of  a  doubt  and  rate  on  testimony.  Cer- 
tainly the  limb  has  never  been  fractured  as  he  claims." 

Bejected  Feb.  9, 1886,  on  the  ground  of  ^'  no  record  and  claimant 
alleges  his  inability  to  furnish  the  testimony  of  those  having  personal 
knowledge  as  to  origin  in  line  of  duty." 

^^  (The  testimony  furnished  does  not  show  condition  close  enough, 
before  or  after  accident,  to  warrant  favorable  consideration.") 

From  this  action,  an  appeal  was  taken  June  1, 1887,  by  claimant's 
Attorney,  George  E.  Lemon,  of  Washington,  D.  G. 

OPINION. 

Appellant  alleges  that,  on  July  26, 1863,  he  was  injured  in  the  right 
leg  by  a  fall  of  his  horse,  while  carrying  dispatches  from  Maj.  Burnett, 
an  officer  upon  the  staff  of  Maj.  Genl.  J.  D.  Gox,  to  the  Head  quarters 
of  Maj.  Genl.  Burnside  in  the  Gity  of  Cincinnati,  Ohio. 

It  appears  that  the  appellant  was  detailed  for  service  as  an  Orderly 
at  the  Head-quarters  of  General  Gox,  at  the  time.  He  also  alleges  that 
he  was  treated  for  said  injury  at  Franklin  Square  Hospital  and  Wood- 
mont  Hospital,  Gincinnati,  Ohio,  and  at  General  Hospital  ^^.  Murfrees- 
boro,  Tenn. 

The  report  of  the  Surgeon  General  shows  no  treatment  at  any  of  said 
Hospitals  for  said  injury,  and  the  records  of  the  War  Department  fur- 
nish no  evidence  of  said  alleged  injury,  but  show  appellant  to  have 
served  with  his  company  and  to  have  been  mustered  out  of  the  service, 
therewith,  on  June  22, 1865. 

The  order,  returning  the  appellant  to  his  command  and  relieving  him 
from  duty  as  Orderly  at  Headquarters,  is  dated  July  31,  1863,  and 
signed  by  IVIaj.  H.  L.  Burnett,  but  it  makes  no  m^ntvo\i  q(  ^^\Al^^\'^'^^ 
jojarjr  as  the  cause  of  appellant  being  relieved  itom  du^;^  ^^  Q\^^Al  % 


s 
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and  Miy.  Burnett,  when  applied  to  by  appellant  to  testify  in  support  rf 
this  claim,  fails  to  remember  anything  in  relation  to  appellant's  injory,  ki 
as  alleged.    The  testimony  adduced  by  appellant  to  sustain  h\s  elm  |i^ 
amounts  to  mere  hearsay.     None  of  the  officers  or  the  comrades  rf 
appellant  testify  as  to  either  the  origin  or  the  extent  of  the  injury  al- 
leged, except  from  statements  of  the  claimant  made  to  them,  or  from 
what  was  reported  as  having  happened  at  the  time.    The  medical  exami- 
nations show  conclusively  that  the  appellant  did  not  incur  a  fracture  of 
the  right  leg  as  alleged,  and  none  of  the  medical  examinations,  except  ]& 
the  last  one,  show  any  pensionable  degree  of  disability  from  caase  al- 
leged; and  a  careful  examination  of  the  certificate  of  the  last  examiDa- 
tion  discloses  that  the  rating  of  the  Board  of  Surgeons  is  based  more 
upon  an  eruption  on  the  person  and  leg  of  appellant  than  upon  any  ob- 
jective symptom  of  injury  from  the  cause  alleged. 

This  claim  is  to  be  distinguished  from  the  case  of  Cook,  Nathaniel^ 
(Digest  1885  p.  265,)  cited  and  relied  upon  by  the  Attorney  of  Appellant 
in  his  motion  for  an  appeal,  and,  also,  from  the  cases  of  Talbott.,  John 
B.  (,^352,683)  decided  by  the  Department  May  25, 1887 ;  Harkins, Thos. 
S.  (i^432,080)  decided  by  the  Department  July  1, 1887,  and  Richards, 
John(Vol.l.  P.  D.  p.  235.) 

An  examination  of  these  cases  will  show  that  the  claimant  in  each  of 
them  was  so  situated  as  to  preclude  the  possibility  of  his  being  tareated 
in  Hospital,  and  a  record  made  of  that  fact ;  and  for  that  reason  aJlmt 
he  was  permitted  to  establish  his  claim  by  secondary  evidence,  all  the 
surrounding  circumstances  strongly  corroborating  his  own  statements 
as  to  incurrence.  It  is  to  be  observed,  also,  that  the  actual  existence  a 
a  pensionable  degree  of  the  disability,  upon  which  the  claim  for  pension 
was  based  in  each  of  the  above  mentioned  cases,  was  conclusively 
shown.  In  the  claim  under  consideration,  the  appellant  and  his  wit- 
nesses testify  that  he  was  an  inmate  of  several  Hospitals,  and  was  treated 
therein  for  the  injury  alleged;  but  the  record  fails  to  disclose  such  s 
state  of  facts.  The  only  Hospital  record  that  exists  shows  appellant 
to  have  been  treated  in  General  Hospital,  Murfreesboro,  Tenn.,  July  12, 
1864,  for  "  Diarrh€ea^\  and  returned  to  duty  August  23, 1864. 

The  presumption  arising  from  the  above  record  is,  that  the  appellant 
was  not  treated  in  said  Hospital  for  any  other  disability  pr  disease  than 
that  therein  stated,  and,  further,  that  said  record  embraced  all  tbe 
treatment  received  by  ap[>ellant  in  said  Hospital;  and  <^this  presump- 
tion will  obtain  until  the  contrary  is  clearly  and  satisfactorily  estab- 
lished by  competent  evidence."  (See  cases  of  Biordan,  Bridget  Vol.  1. 
P.  D.  p.  45 ;  Welch  Rodman  E.,  Id.  p.  251 ;  Hardy,  William  H.  Id.  p. 
259 ;  Hutchens,  William  M.  Id.  p.  328.) 

Again:  grave  doubt  arises  in  this  claim  as  to  whether  the  appellant 

is  now  suffering   from  any  pensionable  disability  resulting  from  the 

cause  alleged  by  him.    The  Medical  Referee  expresses  this  doubt  in  his 

opinion,  but  states  his  wiUingii^aa  to  Tfe^o\N^\Xv^^*axDi^\cLfakvor  of  ap- 

pellantj  provided  the  nature  aixOi  origm  ol  >IXi^  «^^%^  ^Y^v;^^^^\»i 
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and  satisfactorily  established.  This  state  of  facts  should  re- 
^  V3ire  the  nature  and  the  origin  of  the  alleged  disability  to  be  clearly 
^»Y3d  positively  established  by  competent  and  satisfactory  testimony, 
E^xid  woald  be  a  sufficient  reason  to  prevent  the  implications  and  pre- 
sumptions  obtaining  in  his  favor,  in  this  claim,  which  controlled  in  the 
d^ciBion  of  the  cases  above  referred  to  and  which  grew  out  of  the 
peculiar  circamstances  which  surrounded  the  claimant  in  each  of  said 


Tbe  Department  is  of  the  opinion  that  the  evidence  produced  to 
tablish  the  necessary  facts  is  not  sufficient  to  satisfactorily  meet  the 

v^eqairements  of  the  law.    Tour  action  of  rejection  is  accordingly 

SKffirmed,  and  the  appeal  dismissed. 


fbaud^surgeoys  certificate. 
Wilson  S.  Dillingham. 

^^^ nere  fraud  is  shown  to  exist  in  the  statements  of  claimant,  upon  which  was  based 
a  surgeon's  certificate  of  disability,  snch  certificate  will  be  considered  as  an  ex- 
ception under  the  departmental  ruling  in  the  case  of  Ellis  Luther  (Vol.  1.  P.  D., 
p.  387),  and  in  similar  cases  ]  and  the  fraudulent  statements  contained  in  such 
certificate  will  be  disregarded  in  the  adjudication  of  the  case. 

^.^ssistant  Secretary  Hawkins  to  the  Commissioner  of  PenHons^  Nov.  26, 1887. 

Herewith  are  returned  the  papers  which  accompanied  your  report  of 
H^ov.  9, 1887,  in  the  invalid  pension  claim,  No.  479,881,  of  Wilson  S.  Ding- 
lam,  Company  K,  9th  Iowa  Volunteers. 

The  Adjutant-General  reports  that  claimant  enlisted  Sept  21, 1861, 
and  was  discharged  Jan.  18, 1862,  upon  a  Surgeon's  Certificate  of  Disa- 
l)ility  as  follows : 

^^  Dnring  the  last  two  months,  soldier  has  been  unfit  for  duty  ten  days. 
Previous  to  his  enlistment  he  was  deaf  in  his  left  ear.  On  the  5th  of 
January,  he  injured  his  right  ear  with  a  straw;  the  nerve  became  af- 
fected, and,  since  that  time,  he  has  been  totally  deaf  and  consequently 
unfit  for  duty.  Is  now  perfectly  without  the  power  to  hear  in  the  right 
ear,  from  paralysis  of  the  auditory  nerve,  and  is  permanently  disabled 
for  performing  the  duties  of  a  soldier." 

April  12, 1883,  he  declared  for  pension  alleging  that,  at  Pacific,  Mo.; 
about  Dec.  27, 1861,  he  contracted  a  severe  spell  of  sickness,  caused  from 
heavy  cold  and  exposure,  resulting  in  deafness. 

A  second  report  from  the  Adjutant-General,  dated  March  22, 1887, 
shows  that,  on  March  14, 1865,  he  was  mustered  into  the  service  as  1st. 
Lieut.,  Co.  "  F,''  194th  Ohio  Volunteers,  and  was  discharged,  June  19, 
1865,  upon  a  Surgeon's  Certificate  of  Disability,  because  of  ^'  chronic 
disease  of  the  eyes,  (of  two  months'  duration),  which  disease  is  becom- 
ing daily  more  aggravated,  and,  in  my  opinion,  he  will  not  be  able  to 
resume  his  duties  as  an  officer  for  at  least  six  moutVi^.  ^^^c^x^^v^^^ 
tifeaimeat  other  than  the  facilities  of  Army  SuTgw>\i^  «fio\:^^  ^\A\  Ixix- 
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tber  certify  that  it  is  my  opinion  and  belief  that,  unless  he  leavi 
service  and  has  the  proper  medical  treatment,  he  will  lose  his  ej( 
entirely,  and  that  a  change  of  location  is  necessary  to  prevent  p 
nent  disability.'' 

An  examination  by  the  Cedar  Rapids,  Iowa,  Board  of  Burgeons. 
27, 1S83,  shows  deafness  in  both  earSj  for  which  be  is  rated  }.  (k 
20, 1886,  the  Lincoln,  Nebraska,  Board  rated  him  J  for  deafness. 

The  claim  was  rejected,  after  a  special  examination.  May  31, 18 
the  ground  that  the  testimony  was  insufficient  to  show  that  aoj 
bility  was  due  to  the  service;  and  that  the  adverse  record  was  i 
troverted. 

An  appeal  was  hied  Sept.  3. 1887. 

OPINION. 

Appellant  alleges  deafness,  incurred  iu  the  service  in  1861, ! 
basis  of  his  claim  for  pension.  He  also  incidentally  claims  pensi 
injnry  of  right  leg,  resulting  iu  varicose  veins. 

It  appears  that  appellant  was  discharged  from  his  first  service 
18, 1862,  upon  a  Surgeon's  certificate  of  disability  which  recites,  i 
other  things,  that  he  was  deaf  iu  his  left  ear  previous  to  his  enlist 
and  that  he  had  injured  his  right  ear  on  the  5th  of  January, 
straw,  affecting  the  auditory  nerve  and  rendering  him  totally  an 
roanently  deaf  in  said  right  ear.  Appellant  enlisted  and  was  ma 
into  the  service  a  second  time,  March  14, 1865,  as  Ist  Lieut,  of  Gc 
194th  Ohio  Volunteers,  and  served  until  June  19, 1865,  when  1 
again  discharged  upon  a  certificate  of  disability  which  recites  i 
was  unfit  for  duty  because  of  a  chronic  disease  of  the  eyes.  He 
to  have  incurred  the  disabilities  for  which  he  asks  to  be  pensioi 
his  ^r«f  service. 

In  his  testimony  before  the  Special  Examiner,  Appellant  state 
he  is  totally  deaf  in  his  left  ear  and  partially  so  in  his  rightj  and 
the  correctness  of  the  Certificate  of  disability  upon  which  he  w 
charged  from  his  first  service,  iu  that  particular. 

A  number  of  witnesses,  including  officers  and  comrades  of  app 
testify  before  the  Special  Examiner  that  appellant  appeared 
sound  at,  and  immediately  after,  his  discharge  from  bis  first  s< 
and  that  the  general  impression  among  his  comrades  at  the  time 
discharge  was  that  appellant  pretended  to  be  deaf  and  was  '^  sham 
to  get  out  of  the  service. 

It  also  appears  in  evidence  that  appellant  was  a  noted  *^hn\\i 
had  engaged  iu  several  pugilistic  encouuters  and  prize  fights  ( 
the  interval  between  his  first  and  second  service. 

The  testimony  indicates  that  the  appellant,  if  disabled  at  the  1 

his  first  discharge,  from  the  cause  alleged,  was  disabled  by  deafi 

his  left  ear,  which  is  stated  iu  said  certificate  to  have  existed  j> 

bis  eiiiistment,  since  Ms  own  tei&l\\xio\i^  ^atTo^aQrcaXft&xJafe  %t/)jtem< 

eaid  certificate  in  that  particxxVat .   IX.  \^  mu^iXi  mojti^  ^x^^zM^^^Xi 
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the  light  of  all  the  evideDce  in  the  case,  taken  in  connection  with  the 
»X>Qllant's  subsequent  enlistment,  service,  and  discharge  therefrom 
:>on  a  second  certificate  of  disability,  in  which  there  is  no  mention  of  nor 
<iMion  tohis  alleged  disability  from  deafness,  that  the  soldier  succeeded 
t  perpetrating  sk fraud  upon  his  officers  and  upon  the  Surgeon,  at  the 
E3ie  of  his  first  discharge,  for  the  purpose  of  evading  the  hardships 
&d  dangers  incident  to  the  service,  and  that  he  was  at  that  time,  as  a 
atter  of  fa^ty  not  disabled  by,  nor  suffering  from,  the  alleged  disabil- 
^,  or,  at  least,  not  in  a  pensionable  degree. 

The  Department  has  invariably  held,  in  a  large  number  of  decisions, 
1th  regard  to  the  statements  contained  in  certificates  of  disability,  that 
fe.ey^^  shall  be  taken  as  fully  establishing  the  facts  therein  stated, 
ciless /raud  or  mistake  be  apparent  from  the  face  of  the  certificate 
eelf,  or  clearly  established  by  the  most  positive  and  conclusive  evi- 
snce.''  (See  case  of  Luther,  Ellis,  Vol.  1,  P.  D.,  p.  387,  and  decisions 
Q  this  subject  therein  cited.) 

The  Department  has  also  held  in  the  case  of  Tutt,  Benjamin,  3^2843, 
ecided  Nov.  10, 1887,  that  the  exception  expressed  in  the  rule  above 
mentioned,  in  cases  involving  mistake  or  frauds  will  always  be  recog- 
Szed  where  such  a  state  of  facts  is  clearly  shown  to  exist ;  and  the 
raudulent  statements  contained  in  such  certificates  will  be  disregarded. 

The  Department  is  convinced  from  the  evidence  that  a  clear  case  of 
rand  is  established  on  the  part  of  appellant,  in  obtainiug  the  certificate 
^disability  upon  which  he  was  discharged  from  his  first  service,  and, 
«)n8equently,  the  statements  therein  will  not  be  considered  in  adjudi- 
mting  this  claim. 

It  is  manifest,  that,  if  the  statements  contained  in  said  certificate  be 
tisregarded,  the  testimony  presented  is  insufficient  to  establish  the 
existence  of  any  disability  due  to  the  military  service  of  the  Appellant. 

Your  action  of  rejection  for  the  above  stated  reasons  is  accordingly 
affirmed,  and  the  appeal  dismissed. 


rank  ik  sebvice^special  act. 
James  H.  Young. 

..  The  Commissioner  of  Pensions,  when  granting  pension  under  a  special  act  of  Con- 
gress, must  be  governed  by  the  terms  of  said  act  indicating  the  rank  at  which 
claimant  is  to  be  pensioned,  and  by  the  Medical  Examinations  by  which  the  de- 
gree of  claimant's  disability  is  determined. 

t  If  there  appear  an  error  in  the  special  Act,  as  claimant  may  allege,  said  claimant 
mnst  loo&  to  Congress  for  his  remedy,  and  not  to  either  the  Secretary  of  the  In- 
terior, or  the  Commissioner  of  Pensions,  neither  of  whom  jiossesses  any  discretion- 
ary authority  in  the  premises. 

Assistant  Secretary  Hawkins  to  the  Commissioner  ofPensionSj  Dec.  2, 1887. 

The  papers  in  the  invalid  pension  claim  of  James  H.  Young,  late 
private  in  Co.  I,  6th  Kansas  Cavalry  Vols.,  No.  352,071,  are  herewith, 
returned. 

Onginal  declaration  died  February  13, 188G. 
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Tbe  basis  of  this  claim  is  rapture  and  injury  to  right  thigh,  allegel 
to  have  been  received  about  the  last  of  Nov.,  1864,  while  Captain  of  Ga 
^^L,''  5th  Kansas  Oav.  Vols. ;  also  piles  caused  by  exposure  and  sad 
service. 

The  Adjutant  General  U.  S.  A.  reports  claimant  enlisted  as  a  private 
in  Co.  "  I  '^  6th  Kansas  Vols.  (Sub.  Co.  "  F  ^  6th  Kan.  Cav.),  October  7, 
1861,  and  discharged  by  special  order  No.  41,  January  4,  1862,  for 
promotion.  Mustered  in  as  1st  Lieut.  Co.  <<  L  "  5th  E^n.  Cav.,  to  date  r 
April  29, 1863,  and  as  Captain  to  date  May  14, 1863.  Transferred  to ; 
Go.  <^  C  15th  Kansas  Cavalry,  and  mustered  out  with  company,  Octo> 
ber  19, 1865. 

Claimant  was  allowed  a  pension  by  a  special  act  of  Congress,  whieh 
reads  as  follows,  to  wit : 

^^Be  it  enacted  •  •  •  ,  that  the  Secretary  of  the  Interior  be  and 
he  is  hereby  authorized  and  directed  to  place  on  the  pension  roll,  sub- 
ject to  the  provisions  and  limitations  of  the  pension  laws,  the  name  o( 
James  H.  Young,  late  of  company  ^'I"  sixth  Eegiment  Kansas  Cav 
airy  Volunteers.    Approved  February  22, 1887." 

His  name  as  private  Co.  "I ''6th  Kansas  Vol.  Cav.  was,  therefore, 
placed  on  the  pension  rolls,  pension  to  commence  February  22, 1887^ 
(the  date  the  Act  was  approved)  at  (10.  per  month,  for  disability  firon 
hernia,  injury  to  right  thigh,  and  piles. 

Claimant,  in  his  appeal,  contends  that  he  was  a  member  of  Co.  ^^I 
6th  Kansas  Vol.  Cav.  but  a  few  weeks,  while  his  four  years  service  w 
as  a  Commissioned  Officer ;  that  the  special  Act  was  for  Captain  Yoa 
and  not  for  a  private,  and,  therefore,  an  error  has  been  made  by  award- 
ing him  the  pension  of  a  private. 

OPINION. 

An  examination  of  tbe  evidence  in  the  accompanying  papers  shows 
that,  at  the  time  claimant  incurred  the  disabilities  which  he  alleges, 
and  for  which  he  is  pensioned  under  the  Special  Act  of  Congress,  ap- 
proved February  22, 1887,  he  held  the  ccAn  mission  of  a  Captain  in  the 
service,  15th  Regiment,  Kansas  Cavalry;  bat  this  fact  does  not  appear 
in  the  aforesaid  Act,  the  Secretary  of  the  Interior  being  simply  author- 
rized  and  directed  by  it  to  '^  place  on  the  pension  roll,  subject  to  fi^jiro- 
visiona  and  Umitatian8  of  the  pension  laws,  the  name  of  James  H.  Toang, 
late  of  Company  J,  Sixth  Regiment,  Kansas  Cavalry  Volunteers.' 
The  evidence  in  the  accompanying  papers  shows  that,  while  claim- 
ant belonged  to  '<  Company  J,  Sixth  Regiment,  Kansas  Cavalry  Vol- 
unteers," his  rank  was  that  of  a  private,  and,  therefore,  in  the  ab- 
sence of  any  specific  rating  by  Congress,  your  office,  in  the  adjudication 
of  the  claim,  '^  subject  to  the  provisions  and  limitations  of  the  iiensioo 
laws,"  was  required  to  recognize  the  rank  indicated  for  claimant  by 
the  Special  Act  itself. 

The  rate  at  which  claimaivVa  d\9»a.\i\lvU^  ^ere  pensioned  by  yoor 
oi9!c6  was  determined,  theretot^,  ft^^X^,  \>^  \i\^  t^\!^^\Kis6  ^fcTsrvw^^'^v 
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ivate  ia  ^^ Company  J,  Sixth  Regiment";  and,  secondly,  by  there- 
iDft  of  the  Board  of  Examining  Surgeons  who,  at  Washington,  D.  0., 
h^pril  6, 1886,  rated  him  at  (8  i>er  month  for  hernia,  and  (2  per  month 
»r  piles,  equalling  (10  total. 

In  considering  Claimant's  Appeal  wherein  he  complains  that  he  is 
Kititled  to  the  rating  of  a  Oaptain  instead  of  to  that  of  a  private,  for  his 
jbabilities,  it  becomes  apparent  that  the  alleged  error,  if  it  exists,  can 
^t  be  remedied  by  the  Department,  which  has  no  authority  to  correct 
be  mistakes  that  may  creep  into  Special  Acts  of  Congress.  Claimant 
sast  look  to  Congress  for  his  remedy,  if  he  be  entitled  to  one. 

The  action  of  yoar  Office  in  rejecting  the  claim  is  approved,  and  this 
Appeal  dismissed. 

death  cause. 
Mart  E.,  Widow  of  Joseph  Clifford. 

^There  soldier  was  pensioned  for  right  inguinal  hernia,  and  died  of  heart  disease  and 
asthma,  which  the  Medical  Referee  says  were  not  pathological  sequences  of  the 
hernia :  Held,  Medical  Referee's  opinion  conclusive. 

^isistant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  Decem- 
ber 9, 1887. 

Herewith  are  returned  the  papers  which  accompanied  your  office  re- 
SK)rt  of  the  30th  November,  1887,  in  relSo.  314,129,  of  Mary  E.,  widow  of 
aroseph  Cliflford,  Pvt.,  Co.  G,  67th  Ohio  Vols. 

The  soldier  enlisted  Dec.  27, 1861,  and  was  discharged  June  25, 1862, 
^pon  Surgeon's  Certificate  of  Disability,  certifying  that  <^The  said 
Joseph  Clifford  was  ruptured  by  falling  while  on  the  march  from 
Sloomery  Gap  to  Paw  Paw  Tunnel,  Va.,  and  has  been  growing  worse 
eince."    There  is  no  record  of  any  other  disability. 

Claimant  filed  his  declaration  Sep.  20, 1862,  alleging  right  inguinal 
hernia.  He  was  originally  pensioned  therefor  at  $4  per  month  from 
Jane  26, 1862,  increased  to  (8  from  Feb.  6, 1878,  and  to  (10  per  month 
from  May  5, 1880. 

He  filed  increase  application  March  22, 1883;  but  such  claim  was  re- 
jected Aug.  24, 1883. 

He  died  Feb.  14, 1884,  of  asthma  and  heart  disease. 

His  widow  filed  her  declaration  Mar.  27,  1884,  alleging  that  the  de- 
ceased pensioner's  death  was  duo  to  hernia^  and  disease  of  heart  and 
asthma,  contracted  while  in  the  service.  Her  claim  was  rejected  June  1 7, 
1885,  because  the  fatal  asthma  and  heart  disease  '^  were  not  due  to  her- 
nia and  not  a  sequence  of  his  service." 

The  rejection  was  based  upon  the  opinion  of  the  Medical  Eeferee, 
dated  June  10, 1885,  to  wit : 

*^  Death  resulted  from  heart  disease  and  asthma,  not  due  to  li^twv^ 
which  has  been  legally  accepted,  and  not  a  result  ot  tVi^  B^^wVy^? 
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Wherefore  claimant  appealed  (throagh  her  Attorneys,  Hilo  B.  SU 
vens  and  Co.,)  alleging  that  the  sole  question  at  issue  is  a  qaestion 
fact,  '^  with  which  the  'Medical  Boanl'  of  the  Pension  Bureau  has  noth-| 
ing  whatever  to  do.  There  is  evidence  on  file  *   *   tending  to  show  tbal 
the  asthma  and  heart  trouble  originated  in  the  service.    *    *    *   It] 
is  also  shown  by  the  testimony  of  comrades,  neighbors  and  familj 
physician.    The  origin  of  the  disease  in  the  service  in  the  early  part  o^ 
1862  is  shown  by  the  affidavit  of  at  least  one  witness,"  &c.,  &c. 

It  will  be  observed  that  one  witness  is  the  least  i>ossible,  or  at  leat-l 
one  less  than  the  requisite  number  of  witnesses  to  establish  a  fact,  in] 
dependently  of  the  record.    But  there  is  no  record  of  the  alleged  du 
abilities,  and  hence  it  is  presumable  that  none  such  existed.    A  fa( 
pi tal record  is  presumably  correct  and  authentic,  and  the  DepartmeDJ 
will  regard  the  same  as  conclusive,  unless  such  presumption  is  rebotti 
by  competent  evidence.    ( Vide  Departmental  decision  of  Oct.  8, 1887, 
in  re  No.  436,740,  Joseph  Casson.) 

There  being,  however,  a  record  of  the  right  inguinal  hernia,  that  dii 
ability  has  been  legally  accepted  as  the  basis  for  the  allowance  of  d< 
cedent's  pension.    Hence  there  can  be  no  occasion  for  contention  in 
behalf  of  his  widow  on  that  score. 

It  is  true  that  Dr.  B.  S.  Hubbard  testified  as  categorically  as  cited 
in  extenso,  in  your  office  report;  but  his  testimony,  together  with  tbe 
whole  evidence  in  the  case,  having  been  duly  considered  by  the  Medi. 
cal  Beviewer  of  your  office,  that  officer  expressed  the  opinion  that  <4fae 
mere  descent  of  the  hernia  into  the  scrotum  without  strangulation  or  in- 
flammation would  not  cause  death.  The  disease  of  heart  and  asthiM 
were  sufficient  causes  for  death  from  exhaustion,  as  described  ^  by  Dr. 
Hubbard.  Upon  this  opinion,  was  based  so  much  of  the  rejection  as  held 
that  heart  disease  and  asthma  were  not  sequences  of  hernia. 

But  to  make  assurance  doubly  sure,  the  case  was  referred  to  the  Med- 
ical Beferee  who,  under  date  of  Nov.  21, 1887,  uttered  the  following 
opinion :  ^^  The  testimony  of  Dr.  Hubbard  is  not  sufficient  to  change 
the  status  of  the  claim,  and  a  change  of  medical  action  is  not  war- 
ranted." And  it  will  be  observed  that  Dr.  Hubbard's  treatment  does 
not  antedate  the  year  1882,  nearly  20  years  after  the  soldier's  discbarge 
from  the  service. 

As  usual  in  such  cases,  the  Department  is  constrained  to  accept  the 
opinion  of  the  Medical  Beferee  upon  this  purely  pathological  question, 
as  conclusive.  ( Vide  Lucinda  Gaskell,  1  P.  D.,  29 ;  and  Mary  O.  Hall, 
idem,  180.) 

The  rejection  is  therefore  affirmed. 
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ENLISTED  MEK— CIVILIAN  EMPLOYEES. 

Samuel  P.  Tate. 

Che  Act  of  January  29,  1887,  provides  service  peusioDs  for  enlisted  men  only,  who 
served  in  the  Mexican  War,  and  makes  a  broad  and  clear  distinction  between 
snch  men  and  civilian  employees,  who  are  not  pensionable,  under  said  Act,  for  the 
services  performed  by  them. 

^mstant  Secretary  Hawkins  to  the  Commissioner  of  Pensions^  December 

9th,  1887. 

Herewith  are  retamed  the  papers  in  the  service  pension  claim,  No. 
HOiOOy  of  Samuel  P.  Tate,  late  teamster,  Quarter  Master's  Department, 
IHIexicau  War. 

As  per  endorsement  on  the  brief  made  in  your  office,  it  appears  that 
claimant  was  employed  July  21, 1847,  as  a  teamster,  and  that  he  was 
<lischarged  Oct.  31, 1847. 

In  declaration,  filed  April  2, 1887,  claimant  alleges  that  he  served  as 
a  teamster  in  the  Quarter  Master's  Department,  U.  S.  A,  (Wagon  train) 
of  Missouri  Troops,  from  Leavenworth,  Kan.,  to  Santa  Fe,  ^N".  M.  and 
return  to  Leavenworth,  Kan.  (Ft.  Leavenworth.) 

Eejected  July  19,  1887,  on  the  ground  that  claimant  was  not  an  en- 
listed man,  but  a  civilian  employee  in  the  Q.  M.  Department. 

From  this  adverse  action  the  appeal  is  taken. 

OPINION. 

The  record  evidence  in  the  accompanying  papers  shows  that  the 
claimant  in  this  appeal  was  employed  as  a  teamster  by  the  Quartermas- 
ter in  the  military  service  of  the  United  States,  July  21, 1847  5  that  he 
served  in  that  capacity  nearly  five  months,  and  that  he  was  exceeding 
sixty-two  years  of  age  at  the  date  of  his  application  for  pension  under 
the  Act  of  Congress  approved  Jan.  29,  1887.  The  record  evidence 
shows,  also,  that  claimant  was  granted  a  Bounty  Land  Warrant,  28690 — 
160 — 55.  The  xVct  of  January  29, 1887,  provides  that  "  when  any  per- 
son has  been  granted  a  land-warrantunder  any  Act  of  Congress,  for  aid 
on  account  of  service  in  the  said  war  (with  Mexico),  such  grant  shall  be 
prima  facie  evidence  of  his  service  and  honorable  discharge;  but  such 
evidence  shall  not  be  conclusive  and  may  be  rebutted  by  evidence  that 
such  land-warrant  was  improperly  granted." 

But,  the  Act  of  January  29,  1887,  granting  pensions  to  the  soldiers 
and  sailors  of  the  Mexican  War,  provides  a  service  pension  for  only  the 
•'surviving  officers  and  enlisted  men"  of  that  war,  and,  inasmuch  as  the 
claimant  in  this  appeal  was  not  an  "enlisted"  man,  being  only  an  em- 
ployee of  the  Quarter-master's  Department,  serving  in  the  capacity  of 
teamsterj  the  provisions  of  said  Act  are  not  applicable  to  him,  and, 
therefore,  a  pension  cannot  be  lawfully  granted  ?ot  tt\^  ^^T\\Q.^^\v\Ock\Lfe 
10737  PEN 29 
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performed.  The  bounty  land  warrant  which  was  granted  toclaimaBt 
in  1855  was  conferred  not  by  reason  of  his  enlistment  as  a  soldier  in  the 
Mexican  War,  but  by  reason  of  the  fourth  paragraph.  Section  2426  of 
the  Bounty  Land  Laws,  revised  and  consolidated  by  Act  approvedJune  fcrf  s 
22, 1874,  under  which  "  Wagon-masters  and  teamsters  who  have  been  fc  j^ 
employed  under  the  direction  of  competent  authority,  in  time  of  vat, in  llae  S 
the  transportation  of  military  stores  and  supplies,"  may  be  granted  p  D 
bounty  land  warrants.  The  law,  having  reference  to  granting  |>eMio«i|i«* 
makes  a  broad  and  clear  distinction  between  civilian  employees,  snchu 
claimant  was  in  the  Quarter  Master's  Department,  and  *'  ewiwtedmen*  l-"*^ 
in  the  military  service.  With  this  view  of  the  Statute  of  Jan.  29, 18S7,  jB^ 
I  approve  the  rejection  of  this  claim  and  dismiss  the  appeal.  |f^ 


record  evidence— claimants  sworn  statement. 

John  W.  Dalton. 

A  hospital  record,  showing  treatment  for  certain  disabiliiies  iu  the  service,  famishes 
the  legal  presumption  that  said  record  embraced  all  the  disabilities  that  claimaut 
had  contracted  at  the  time  it  was  made,  and,  therefore,  where,  subsequent  to  dis- 
charge, claimant  swore,  and  by  others  sought  to  prove,  that  the  disabilities  al- 
leged in  his  application  for  pension,  but  not  embraced  in  his  hospital  record, 
were  due  to  causes  not  connected  with  the  service ;  /le/d,  that  claimant's  state- 
ments under  oath,  in  conjunction  with  the  aforesaid  ]egal  presumption,  should  be 
accepted  as  proof  that  his  alleged  disabilities  were  not  due  to  the  service. 

Assistant  Secretary  HawVins  to  the  Commissioner  of  Pensions^  December 

7, 1887. 

Herewith  are  returned  the  papers  which  accompanied  the  appeal  in 
the  invalid  pension  claim  No.  321,486,  of  John  W.  Dalton,  late  private 
of  1st  Battery,  Wisconsin  Light  Artillery. 

The  basis  of  the  claim  is  injury  to  back  and  legs  which  caused  ex- 
treme swelling  of  both  legs  and  large  varicose  veins,  alleged  to  have  been 
incurred  in  the  service  and  line  of  duty  about  May  10,  1865. 

In  his  original  declaration,  filed  Nov.  12, 1879,  claimant  alleges  tbat, 
at  or  near  Baton  Rouge,  La.,  on  or  about  May  10,  1865,  he  was  thrown 
from  his  horse  (which  was  the  lead  horse  attached  to  the  caisson)  and 
was  trampled  on  by  one  of  the  other  horses  of  said  caisson  team ;  that, 
at  the  time,  he  received  a  severe  injury  to  his  back  and  legs,  causing 
excessive  swelling  of  both  legs  and  large  knotted  varicose  veins ;  that, 
after  the  accident,  he  was  placed  in  the  hospital  at  Baton  Rouge,  where 
he  remained  until,  on  or  about  June  15,  1865,  when  he  was  transferred 
to  Madison,  Mo.,  and  placed  in  Harvey  Ilospital  where  he  remained 
until  his  discharge  July  13,  1865 ;  that  he  has  not  been  employed  in 
the  military  or  naval  service  otherwise  than  as  stated  above. 

The  Adjutant  General  U.  S.  A.,  April  30,  1831,  reports  that  "  John 
W.  DaJton,  private  substUvUe  l^t.  \VA\,\.viv^'  ^V^.\A..  A.vtY.  Vols.,  was 
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enrolled  and  mustered  in  Aug,  17, 1864,  at  La  Crosse,  aud  is  reported 
Feby.  28, 1865,  to  April  30, 1865,  present ;  June  30,  1865,  absent  sick  in 
General  Hospital  Baton  Bonge,  La. ;  mustered  out  July  13, 1865.  Nat- 
ure of  sickness  not  stated.  His  name  is  not  borne  on  Go.  Morning  Re- 
port book  for  May,  1805.'' 

The  Surgeon  General  U.  S.  A.  July  8, 1881,  reports  that,  "  Private 
John  Dalton.  1st.  Wis.  Battery,  was  admitted  to  G.  H.  Baton  Rouge, 
La.,  June  2, 1865,  from  Camp  B.  R.,  with  remittent  fever,  aud  trans- 
ferred June  21, 1865;  was  taken  on  transport  ^  D.  A.  January',  June 
21,  1865,  as  convalescent,  and  transferred  July  2, 1865;  was  admitted 
to  Harvey  G.  H.,  Madison  Wis.,  July  3,  1865,  as  convalescent  and 
mustered  out  July  13, 18^    No  records  of  the  Battery  on  file.'^ 

Claimant,  August  12, 1882,  in  his  statement  made  before  Special  Ex- 
aminer Blackstone,  says,  that  about  1874,  while  coupling  cars,  in  the 
employ  of  the  Chicago  and  Northwestern  R.  R.  Co., he  was  squeezed 
across  the  body ;  that  he  was  hurt  across  the  bowels  and  all  over  the 
body  ;  that  no  bones  were  broken ;  that  he  received  (200  and  a  pair  of 
rubber  stockings  from  said  R.  R.  company ;  that  the  money  was  i)aid 
two  or  three  years  after  the  injury. 

Q.  Did  you  not  claim  to  that  company  that  your  varicose  veins  re- 
sulted from  the  accident  which  happened  to  you  while  in  their  employ  t 

A.  I  think  very  likely  I  did. 

Q.  Were  you  examined  by  the  Company's  Surgeon  ? 

A.  Yes  sir,  I  suppose  he  was  their  Surgeon. 

Q.  Did  you  claim  to  him  that  you  were  free  from  those  enlarged  veins 
at  the  time  you  were  hurt? 

A.  I  was  stripped ;  he  remarked  that  I  had  those  varicose  veins  be- 
fore I  was  ever  hurt  on  the  railroad. 

Q.  What  answer  did  you  make  ! 

A.  I  did  not  make  any  answer  at  all. 

Q.  Was  this  injury  from  the  cars  before  or  after  the  date  of  your  dec- 
laration for  pension  f 

A.  It  was  before. 

Q.  Why  did  you  delay  so  long  to  file  your  application  for  pension  ! 

A.  Because  I  went  as  a  substitute,  and  I  had  always  been  told  that  a 
substitute  could  not  get  a  pension. 

Q.  Yon  say  you  did  not  commence  legal  proceedings  against  the  R. 
R.  Co. ;  why  did  they  delay  so  long  to  pay  you,  and  why  did  they  pay 
you  at  all  ? 

A.  I  cannot  say.  I  was  after  them  all  the  time,  writing  letters,  and 
threatening  suit,  and  finally  they  paid  the  sum  stated.  I  do  not  know 
that  I  claimed  any  sum,  they  kept  pronifsing  me  a  place,  and  I  did  not 
get  it  and  kept  after  them.  I  do  not  think  I  ever  said  I  would  take  any 
sum  ;  all  I  wanted  was  a  place  where  I  could  earn  a  living.  I  received 
the  rubber  stockings  from  the  Company,  bnt  whether  they  intended  to 
donate  them  I  do  not  know,  I  know  the  price,  $24.  was  marked  on  tlie 
box.  I  have  not  been  required  to  pay  that  sum  or  any  part  of  it.  Tbat 
about  1872,  he  engaged  in  merchandizing,  continued  about  a  year  and  a 
half,  when  he  was  burnt  out;  then  followed  the  river  for  some  time,  and 
in  June  1874,  he  went  to  work  for  said  R.  R.Co.  and  worked  about  three 
months  as  brakesman,  when  he  received  said  \uj\\t^  \  \V\«A.  \i^  c^V>^^^ 
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road  and  in  about  three  mootlis  after  getting  bart,  he  wont  to  work  for 
the  same  company  as  night  watchman  at  the  depot  at  Onalaska;  this 
was  about  1875  or  1876;  and  he  remained  in  said  employ  about  a  year 
and  a  half. 

The  claim  was  rejected  April  15, 1884,  after  special  cxaminatioD,0Q 
the  ground  of  ^'  no  record  of  alleged  injuries  and  no  satisfactory  evi- 
dence to  show  incurrence  in  line  of  duty  in  the  service.  Original  tes- 
timony not  reliable.  (The  alleged  injuries  in  all  probability  were  in- 
curred subsequent  to  discharge,  by  being  crushed  between  two  cars  on 
E. ».) " 

From  this  adverse  action  the  appeal  is  taken. 

Upon  filing  additional  evidence,  the  claim  was  again  submitted  for 
review,  and  having  been  referred  to  you  by  the  Chief  of  the  Board  of 
Ke-review,  for  instruction,  it  was  held  that  the  evidence  in  the  claim  is 
not  sufiQcient  to  show  origin  in  the  line  of  duty  in  the  service,  and  that 
the  former  action  of  rejection  should  be  adhered  to. 

OPINION. 

The  Claimant  in  this  Appeal  entered  the  military  service  of  the  United 
States,  as  a  substitute,  August  17,  1864,  and  was  discharged,  July  13, 
1865.  He  allges  that,  about  May  10,  1865,  while  riding  the  lead  horse 
attached  to  a  Caisson,  he  was  thrown,  and  that,  thereby,  he  incurred 
the  disabilities  for  wbich  he  now  claims  pension.  The  record  shows 
that  Claimant  was  in  the  hospital  at  Baton  Rouge,  La.,  sick,  during  tbe 
month  of  June,  1865,  and  that  he  was  admitted  on  account  of  intermit- 
tent/ever. He  was  subsequently  admitted  to  Harvey  Hospital,  Madison, 
Wisconsin,  July  3, 1865,  as  "  convalescent,"  and,  as  before  stated,  mas- 
tered out  of  service,  July  13,  1865. 

There  is  no  hospital  record  showing  either  the  incurrence  or  the  ex- 
istence of  Claimant's  alleged  disabilities  in  the  service ;  and  the  legal 
presumption  which  is  justified  by  the  record^  to  which  I  have  referred, 
is  that  it  embraced  all  the  disabilities  which  claimant  bad  contracted  at 
the  time  the  record  itself  was  made. 

It  appears  that,  in  1874,  nearly  nine  years  after  Claimant's  discharge 
from  the  service,  he  was  in  the  employ  of  the  Chicago  &  North  West- 
ern Railroad  Company,  and  that,  whilst  engaged  in  coupling  ears,  he 
was  badly  injured  across  the  hips,  on  account  of  which  injury  the  Com- 
pany paid  him  $200  and,  also,  gave  him  a  pair  of  rubber  stockings  for 
his  legs,  the  Claimant  having  demonstrated  to  the  officials  of  saidCom- 
pauy  that  the  disabilities,  for  which  he  now  claims  a  pension,  were  dwe 
to  said  railroad  accident.  The  Claimant,  having  sworn  that  his  disa- 
bilities were  produced  by  the  aforesaid  railroad  accident,  and  having 
received  damages  in  money  for  the  same,  did  not  file  his  declaration  for 
pension  until  1880,  six  years  subsequent  to  said  accident,  and  fifteen 
years  after  the  alleged  incurrence  of  said  disabilities  in  the  military 
service. 
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In  view  of  the  sileuce  of  claimaot's  hospital  record  in  regard  to  the 
origin  of  his  alleged  disabilities;  of  the  fa€t  that  he  was  admitted  to 
the  hospital  on  account  of '' intermittent  fever";  of  the  fact  that,  nine 
years  subsequent  to  his  discharge,  he  swore,  and  by  others  sought  to 
prove,  that  the  disabilities  which  he  now  alleges  were  due  to  a  railroad 
accident;  and,  also,  of  the  conflicting  statements  of  witnesses  testifying 
from  memory  as  to  the  origin  and  nature  of  his  disabilities,  I  am  im- 
pelled to  rely  upon  the  record,  fortified  as  it  is  by  claimant's  own  state- 
ments under  oath  before  a  special  examiner,  in  determining  the  merits 
of  the  claim ;  and,  with  this  view,  I  conclude  that  claimant's  disabilities, 
as  alleged,  did  not  originate  in  the  service  and  line  of  duty.  I  approve, 
therefore,  the  rejection  of  the  Claim  and  dismiss  this  Appeal. 


service  pension— act  of  january  29,  1887. 
George  E.  Brockman. 

Id  cases  whereiu  it  appears  that  tlie  military  orgauizatiou,  to  which  claimant  be- 
]oDi;ed  during  the  war  with  Mexico,  did  no  service  in  Mexico,  nor  en  either  the 
coasts  or  the  frontier  thereof,  nor  en  t'oule  thereto,  and  wherein  claimant  has  not 
been  **  personally  named  "  in  any  resolution  of  Cougresv**  for  any  "specific  service  " 
in  said  war,  a  service  pension  on  account  of  the  war  with  Mexico  is  not  due  under 
the  Act  of  January  29,  1887. 

Assistant  Secretary  Haicldns  to  the  CommisHioner  of  Pensions^  Dec,  28, 

1887. 

Herewith  arfe  returned  the  papers  which  accompaoied  your  report  of 
the  27th  ult,  upon  the  appeal  of  George  E.  Brockmau,  late  of  Co.  E. 
Mo.  Mounted  Volunteers,  Claim  No.  689,  for  Pension  on  account  of  serv- 
ice in  the  Mexican  War. 

FACTS. 

This  soldier  enlisted  June  20,  1847,  and  was  discharged  Nov.  10, 1848. 
He  files  a  claim  for  pension  under  the  provisions  of  the  Act  of  January 
29,  1887. 

The  records  of  the  War  Department  show  the  soldier's  muster  in  and 
mnster  out,  as  mentioned  above,  and  give  the  following  information  as 
to  the  movements  of  the  organization  to  which  he  belonged: 

It  appears  that  the  destination  of  the  Battalion,  to  which  Claimant  be- 
longed, as  soon  as  its  organization  and  muster  in  were  completed,  was 
the  "  Oregon  Eoute"  for  the  protection  of  the  trains,  etc. 

The  command  marched  from  Fort  Leavenworth  early  in  Sept.,  1847, 
and,  September  18,  1847,  arrived  at  Fort  Kearney,  on  Table  Creek, 
where  it  w^as  stationed  until  sometime  in  May,  1848,  when  it  marched  to 
Fort  Childs  near  the  head  of  Grand  Island,  on  the  south  side  of  the 
Platte  River;  arrived  at  that  place  June  1,  1848;  remained  at  Fort 
Childs  until  the  latter  part  of  September,  or  early  part  of  Oct.,  1848, 
when  it  returned  to  Fort  Leavenworth  and  was  mw^\.^t^di  c^xjlV  ^1  'Ov^'^ 
service  at  that  place. 
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The  records  of  the  War  Department  do  not  furnish  any  evidence  that 
this  Battalion,  during  tbe  war  with  Mexico,  was  at  the  seat  of  war,  or 
on  the  frontier  of  Mexico,  or  that  it,  or  any  portion  thereof,  was  ordered 
thereto. 

It  apiiears  from  the  records  of  your  Bureau  that  tUe  soldier  was  granted 
a  land  warrant,  June  2,  1849,  under  the  provisions  of  the  Abt  of  Feb. 
11,  1847. 

The  claim  was  rejected  June  21,  1887,  on  the  ground  that  the  orgaui- 
zation  to  which  this  man  belonged — PowelPs  Oregon  Battalion,  Mo. 
Mtd.  Vols. — was  not  at  the  seat  of  war,  nor  on  the  frontier  of  Mexico 
during  the  late  war ;  nor  was  it  or  any  portion  thereof  ordered  to  pro- 
ceed to  the  seat  of  war. 

From  this  action  an  appeal  was  filed  July  IG,  1887. 

OPINION. 

This  is  a  claim  for  pension  for  service  during  the  Mexican  War,  under 
the  provisions  of  the  act  of  Congress  of  January  29,  1887. 

The  first  section  of  said  act  provides:  **That  the  Secretary  of  the  In- 
terior be,  and  he  is  hereby,  authorized  and  directed  to  place  on  tlie 
pension-roll  the  names  of  the  surviving  officers  and  enlisted  men,  includ- 
ing marines,  militia,  and  volunteers,  of  the  military  and  naval  service  of 
the  United  States,  who,  being  duly  enlisted,  actual!}^  served  sixty  days 
with  the  Army  or  Xavy  of  the  United  States  in  Mexico,  or  on  the  coasts 
or  frontier  thereof,  or  en  route  thereto,  in  the  war  with  that  nation,  or 
were  actually  engaged  in  a  battle  in  said  war,  and  were  honorably  dis- 
charged, and  to  such  other  officers  and  soldiers  and  sailors  as  may  have 
been  personally  named  in  any  resolution  of  Congress  for  any  specific 
service  in  said  war,  and  the  surviving  widow  of  such  officers  and  en- 
listed men:" 

It  will  be  observed  that  said  act  designates  several  classes  of  persons 
who  shall  be  entitled  to  the  benefits  of  its  provisions,  viz : 

1st:  Officers  and  men,  who,  being  duly  enlisted,  actually  served  sixty 
days  with  the  Army  or  I^avy  of  the  United  States  in  Mexico. 

2ud:  Those  who  served  sixty  days  on  the  coasts  or  frontier  thereof. 

3rd:  Those  who  served  sixty  days  en  rouU  thereto  in  the  war  with 
that  nation. 

4th.  Those  who  were  actually  engaged  in  a  battle  in  said  war,  irre- 
spective of  length  of  service. 

5th.  Those  who  may  have  been  personally  named  in  any  resolution 
of  Congress  for  any  specific  service  in  said  war. 

Gth.  The  surviving  widow  of  such  officers  or  enlisted  men. 

It  is  obvious  that  it  would  be  necessary  for  the  appellant  to  satisfac- 
torily prove,  as  a  prerequisite  to  claiming  any  benefit  under  said  act, 
that  he  was  included  within  one  of  the  classes  of  persons  mentioned  in 
the  1st  section  of  said  act. 


I 
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The  records  of  the  War  Department  show  that  the  command  to  which 
appellant  belonged  Wiis  never  in  Mexico,  and  did  not  serve  in  said 
country  during  the  war  5  nor  is  it  contended  by  appellant  that  it  did. 

It  is  evident,  therefore,  that,  if  appelhint  is  entitled  to  a  pension  un- 
der said  act,  it  must  be  in  consequence  of  being  included  in  either  the 
second  or  the  third  class  of  persons  entitled  to  its  benefits  as  above  set 
forth,  and,  therefore,  he  must  prove  that  he  served  for  sixty  days  upon 
the  coasts  or  frontier  of  Mexico,  or  en  route  thereto,  during  said  war. 

In  tbe  first  place,  it  appears  from  the  records  of  the  War  Depart- 
ment that  the  appellant  was  enlisted  and  served  as  a  private  in  a  mili- 
tary organization  known  as  the  '^  Mounted  Battalion  Missouri  Mexican 
War  Volunteers,''  called  also  "  Powell's  Oregon  Battalion  Missouri 
Mounted  Yoluuteers,"  and  that  said  military  organization  was  raised 
in  the  State  of  Missouri  under  a  requisitipn  made  by  the  President  of 
the  United  States  upon  the  Governor  of  that  State  for  a  battalion  of 
five  companies  of  mounted  volunteers.  .Said  requisition  and  the  organ 
ization  of  said  battalion  were  made  in  pursuance  of  and  in  order  to  carry 
into  eflfect  an  act  of  Congress,  approved  May  19, 1846,  entitled  '^  An  Act 
to  provide  for  raising  a  regiment  of  mounted  riflemen  and  for  establish- 
ing military  stations  on  the  route  to  Oregon."    Said  act  is  as  follows : 

'^  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  there  shall  be 
raised  one  regiment  of  mounted  riflemen,  to  be  composed  and  organized 
sks  follows,  to  wit:  One  colonel,  one  lieutenant-colonel,  one  major,  one 
quartermaster-sergeant,  and  two  chief  buglers,  one  adjutant,  wlio  shall 
be  a  lieutenant,  one  sergeant-major,  one  chief  musician,  and  ten  com- 
panies; each  company  shall  consist  of  one  captain,  one  first  lieutenant, 
one  second  lieutenant,  (exclusive  of  the  adjutant  lieutenant,)  four  ser- 
geants, four  corporals,  two  buglers,  one  farrier,  one  blacksmith,  and 
sixty-four  privates. 

Sec.  2.  And  be  it  further  enacted.  That  the  oflicers,  non-commis- 
sioned officers,  musicians,  and  privates,  shall  be  entitled  to  tbe  same 
pay  and  emoluments  as  are  allowed  to  dragoons,  and  that  the  farrier 
and  blacksmith  shall  receive  the  same  pay  and  allowance  as  are  allowed 
10  an  artificer  of  artillery. 

Sec.  3.  And  be  it  further  enacted,  That  the  said  regiment  of  rifle- 
men shall  be  subject  to  the  rules  and  articles  of  war,  and  shall  be  re- 
cruited in  the  same  manner  as  other  troops  in  the  service  of  the  United 
States,  and  with  the  same  conditions  and  limitations ;  and  the  officers, 
non-commissioned  officers,  musicians,  privates,  blacksmiths,  and  far- 
riers, shall  be  entitled  to  the  same  provisions  for  wounds  and  disabili- 
ties, and  the  same  provisions  lor  widows  and  children,  and  the  same 
allowances  and  benefits,  in  every  respect,  as  are  allowed  to  other  troops 
composing  the  army  of  the  United  States. 

Sec.  4.  And  be  it  further  enacted.  That  the  non-commissioned  officers, 
musicians,  and  i)rivates  of  said  regiment,  when  employed  in  construct- 
ing fortifications,  making  surveys,  cutting  roads,  or  performing  other 
labor,  shall  be  allowed  fifteen  cents  per  day  each  with  a  commutation 
in  money  for  the  extra  spirit  ration,  as  provided  by  the  act  of  the  second 
of  March,  one  thousand  eight  hundred  and  nineteen,  entitled  "An  Act 
to  regulate  the  Pay  of  the  Army  when  on  ¥al\g\ie^\\\)^  J"* 
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Sec.  5.  And  be  it  farther  enacted,  That  the  sam  of  seveutj-six  thoo- 
Baud  live  hundred  dolIart$,  for  mounting  and  equipping  said  regiment, 
be,  and  the  same  hereby  is,  appropriated,  to  be  paid  out  of  any  moneys 
in  the  treasury  not  otherwise  appropriated. 

Seo.  G.  And  be  it  further  enacted,  That  a  sum  not  exceeding  thr^ 
thousand  dollars,  out  of  any  moneys  in  the  treasury  not  otherwise  ap- 
])ropriated,  be,  and  the  same  hereby  is,  appropriated,  to  defray  the  ex- 
penses of  each  military  station  or  defence  which  the  President  may 
deem  necessary  on  the  line  of  communication  with  Oregon,  and  a  sum  not 
exceeding  two  thousand  dollars  for  making  compensation  to  the  Indian 
tribes  which  may  own  or  possess  the  ground  on  which  the  said  station 
may  be  erected^  and  for  each  station." 

It  is  apparent  from  the  title  of  the  afore  said  act  and  the  language 
used  in  the  body  thereof,  that  it  had  no  direct  connection  with,  nor  re- 
lation to  the  Mexican  War,  and  that  the  troops  raised  and  organized 
by  virtue  of  the  authority  therein  contained  can  not  be  considered  as 
having  been  mustered  into  the  military  service  of  the  United  States  for 
the  Mexican  War.    The  fact  that  some  of  the  companies  composing 
said  battalion  appear  to  have  been  mustered  in  to  serve  during  the  war 
with  Mexico  can  have  no  bearing  upon  the  case,  as  such  master-in 
merely  relates  to  the  time  and  length  of  service,  and  not  to  the  place 
where  the  service  was  to  be  performed,  nor  to  its  character  or  nature. 
The  title  of  said  act  expressly  provides  for  the  raising  of  a  regiment  to 
be  employed  in  establishing  military  stations  on  the  route  to  Oregon; 
and,  as  further  and  unmistakable  evidence  of  the  intention  of  Congress, 
said  act  provides,  in  sections  2  and  4,  for  the  employment  of  artisans, 
for  the  extra  pay  of  non-commissioned  officers  and  men  when  engaged 
upon  the  construction  of  fortifications,  making  surveys,  catting  roads, 
and  for  the  performance  of  other  labor  incidental  to  the  specific  purpose 
of  establishing  a  route,  and  protecting  it  by  fortifications,  from  the 
bank  of  the  Missouri  river  to  the  territory  of  Oregon. 

A  sum  is  further  appropriated  in  section  G  of  said  act,  to  defray  the 
expenses  of  the  military  posts  or  stations  "  which  the  President  may 
deem  necessary  on  the  line  of  communication  with  Oregon  ; "  and  a  fur- 
ther sum  is  appropriated  for  making  compensation  to  such  Indian  tribes 
as  may  own  or  possess  the  ground  on  which  such  stations  may  be 
erected. 

It  is  thus  seen  that  the  whole  object  and  scope  of  said  act  and  the 
raising  of  said  battalion  thereunder  were  foreign  to  and  only  inciden^ 
ally  connected  with  the  Mexican  War;  and  the  soldiers  enlisted  in 
said  command  can  be  considered  only  by  implication,  as  having  served 
in  the  Mexican  War. 

It  may  be  granted,  for  the  sake  of  the  argument  in  this  case,  that 
the  soldiers  who  served  in  said  command  did  serve  in  the  Mexican  War. 
The  vital  question  to  be  decided  is.  Was  their  service  of  such  character 
as  to  include  them  within  the  second  and  third  classes  of  persons,  he- 
fore  mentioned,  who  would  be  entitled  to  receive  a  pension  under  the 
provisiona  of  section  1st,  of  ttie  «^t  oi  3«a\w^\^  "l^^  \^%1\    La  other 
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words,  did  tbey  serve  for  sixty  days  daring  said  war  upon  the  coasts 
or  frontier  of  Mexico,  or  en  route  to  that  country? 

The  movements  of  said  command,  from  the  time  of  its  organization 
at  Fort  Leavenworth  in  the  summer  of  1847,  are  clearly  shown  by  the 
records  in  the  office  of  the  Adjutant  General  of  the  Army.  On  the  5th 
Df  September  of  that  year,  the  battalion  to  which  claimant  belonged 
moved  from  the  last  named  post  to  a  point  on  the  Missouri  river,  imrae- 
il lately  north  of  Fort  Leavenworth,  known  at  that  time  as  Table  Creek, 
tiear  the  present  site  of  the  town  of  Nebraska  City,  Fremont  County, 
^^obraska — arriving  there  about  the  15th  of  December,  1847,  and  going 
into  quarters  for  the  winter. 

Ou  the  24th  of  April,  1848,  the  command  broke  camp  at  Table  Creek 
and  proceeded  westward  to  a  point  on  the  Platte  river,  which  they 
reached  about  the  1st  day 'of  June,  1848,  and  established  the  first  post 
and  fortification  upon  said  route  at  a  point  on  the  south  bank  of  the 
N'ebraska  or  Great  Platte  river,  a  little  below  the  head  of  Grand  Isl- 
and, 300  miles  northwest  from  Fort  Leavenworth  and  200  miles  from 
their  winter  quarters  at  Table  Creek,  on  the  Missouri.  The  battalion 
remained  at  this  point  until  the  28th  of  October,  1848,  when,  its  term 
of  service  having  expired,  it  was  relieved  by  some  companies  of  the 
United  States  Begular  Army  and,  returning  to  Fort  Leavenworth,  was 
mastered  out  of  the  service,  November  9,  1848. 

It  will  thus  be  seen  that  said  command,  at  no  time  during  its  service, 
reached  a  point  either  upon  or  near  to  the  frontier  of  Mexico;  their 
nearest  approach  to  the  nominal  boundary  line  of  that  country,  as  it 
existed  prior  to  the  Mexican  War,  was  at  the  post  which  they  estab- 
lished, as  above  stated,  upon  the  Platte  river,  and  which  is  now  known 
as  the  town  of  Fort  Kearney  in  the  State  of  Nebraska,  and  which  at 
that  time  was  about  420  miles  east  and  125  miles  north  of  the  Mexican 
boundary ;  so  that  it  could  hardly  be  considered  as  a  post  either  of  ob- 
servation or  of  defence  upon  the  frontier  of  that  country,  located  at  so 
great  a  distance  therefrom;  but  it  was  apo8t  established  for  the  pro- 
tection of  the  overland  route  to  Oregon  from  hostile  Indians,  in  pur- 
suance of  the  duty  for  which  they  had  been  organized  and  ordered  to 
that  portion  of  the  country. 

An  examination  of  the  dates  at  which  all  active  hostilities  ceased 
with  Mexico  and  alreaty  of  peace  was  made  with  that  country,  and  also 
of  the  date  at  which  said  command  left  its  camp  upon  the  Missouri  river 
and  jiroceeded  westward  in  accordance  with  orders,  shows  conclusively 
that  the  above  is  the  correct  statement  as  to  the  object  and  nature  of 
the  service  in  which  they  were  engaged. 

The  Treaty  of  Guadalupe- Hidalgo  was  signed  on  the  2nd  of  February 
1848,  and  active  hostilities  had  ceased,  some  time  prior  thereto,  upon 
the  capture  and  occupation  of  the  city  of  Mexico  by  the  victorious 
army  of  the  United  States — so  that  the  war  with  Mexico  may  be  said  to 
have  ceased  at  said  date. 
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This  battalion,  as  already  stated,  did  not  leave  their  winter  quarters 
upon  the  banks  of  the  Missouri  river  and  proceed  to  the  scene  of  their 
operations  until  April  24,  1848,  nor  did  they  arrive  at  the  point  where 
their  actual  service  was  performed,  and  where  they  established  said 
post,  until  the  following  June;  so  that  the  Mexican  War  had  been 
ended  several  months,  and  many  of  the  soldiers  engaged  therein  had 
been  returned  to  their  homes  and  discharged,  prior  to  their  engaging 
in  any  military  operations  that  could  be  claimed  as  even  incidental  to 
the  Mexican  War. 

This  would  seem  to  ell'ectnally  dispose  of  the  contention  of  appellant 
that  he  had  served  with  his  command  upon  the  frontier  of  Mexico  dar- 
ing the  war.    The  claim  of  appellant  that  he  should  be  included  within 
the  class  of  those  who  served  sixty  days  en  route  to  Mexico,  during  said 
war,  has  been  completely  answered  b^^  the  facts  which  have  been  al- 
ready set  forth.    His  command  is  shown  by  the  record  to  have  been 
organized  and  mustered  into  the  service  as  a  battalion  at  Fort  Leaven- 
worth.   That  post  was  the  place  of  its  creation  in  a  military  point  of 
view,  and  it  could  in  no  sense  be  claimed  that  said  command  (or  the 
soldiers  composing  it)  were  en  route  to  any  place  until  they  had  left 
Fort  Leavenworth  under  orders.    It  has  been  shown  that,  when  they 
were  ordered  to  leave  Fort  Leavenworth,  they  proceeded  in  an  opposite 
direction  from  any  route  to  Mexico,  or  to  the  seat  of  war,  having  been 
ordered  to  proceed  directly  north  from  that  post  for  the  performance  of 
a  specific  and  well  defined  duty  which  had  no  connection  with,  nor  reh- 
tion  to,  the  war  then  in  progress,  and  that  said  duty  was,  as  a  matter 
of  fact,  performed  by  them  after  the  war  had  ceased  and  when  there 
could  have  been  no  necessity  for  their  being  ordered  in  the  direction 
of  Mexico,  or  to  do  any  duty  upon  the  frontier  thereof. 

It  appears  that  the  appellant  was  granted  a  land-warrant,  June  2, 
18i9,  under  the  provisions  of  the  act  of  Congress  of  February  11, 1847, 
granting  land-warrants  to  soldiers  for  service  during  the  Mexican  War, 
and  it  is  contended  that  this  fact  should  entitle  him  to  a  pension  under 
the  provisions  of  the  "  Proviso  "  in  section  3,  of  the  act  of  January  29, 
1887.    Said  proviso  is  as  follows : 

*'  Provided  :  That  when  any  person  has  been  granted  a  land- warrant, 
under  any  act  of  Congress,  for  and  on  account  of  service  in  said  war 
with  Mexico,  such  grant  shall  be  prima  facie  evidence  of  his  service 
and  honorable  discharge;  but  such  evidence  shall  not  be  canclwfive^  and 
may  be  rebutted  by  evidence  that  such  land-warrant  was  improperly 
granted." 

It  follows  conclusively  that  the  effect  of  granting  a  land-warrant  to 
appellant  is  completely  rebutted  by  the  plain  and  direct  statements 
of  the  record,  showing  that  his  service  was  not  such  as  was  contem- 
plated by  said  act,  or  for  which  a  pension  is  therein  granted. 

For  the  above  reasons,  your  action  rejecting  this  claim  is  affirmed 
and  the  appeal  dismissed. 
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EVIDENCE-ClRCr^rSTJMAL  PROOF, 

Thomas  S.  Harkins. 

Wbere  souDdness  prior  to  eQlistmont  is  sbowu,  but  the  iujury,  alleged,  was  incarred 
withoat  eye- witnesses,  under  circumstances  which  clearly  and  immediately  con- 
nect the  origin  of  said  injni;y  with  the  service  and  the  resulting  disability  ;  held^ 
that  the  injury  is  conclusively  presumed  to  have  been  incurred  as  alleged,  the 
claim  for  pension  being  proved  by  circumstantial  evidence  deemed  equivalent  to 
that  of  eye-witnesses. 

Assistant  Secretary  Hawkins  to  the  Commissioner  of  Pensionv^  July  1, 

1887. 

The  papers  in  tbe  case  are  retarned  herewith. 

The  record  shows  appellant  enlisted  as  a  private  April  23rd,  1861 
sabsequently  made  Commissary  Sergeant  of  the  53rd  Ohio  Vols.,  mus- 
tered as  1st  Lient.  and  Regimental  Quarter  Master  of  that  regiment, 
May  20,  1865,  and  mustered  out  August  11,  1865.  The  record  shows 
him  treated  for  typhoid  fever,  from  July  13,  1864,  to  Sept.  9,  1864. 

In  original  declaration,  filed  Oct.  26, 1881,  and  in  subsequently-filed 
affidavits,  claimant  alleges  that, 

"  About  June  20,  1865,  he  was  ruptured  at  Louisville,  Ky.,  by  his 
horse  falling  with  him  ;  that  Captain  E.  J.  Gorby,  of  his  regiment,  was 
with  liim  when  he  was  hurt  and  took  him  back  to  the  regiment,  and 
Surgeon  John  A.  Lair  examined  him  at  that  time ;  that  he  cannot  fur- 
nish evidence  as  to  origin  other  than  that  of  Surgeon  Lair ;  that  Capt. 
Gorby,  the  only  one  with  him  at  the  time,  is  now  dead." 

In  an  explanatory  affidavit,  filed  December  8,  1885,  claimant  gives 

the  history  of  the  incurrence  more  fully,  as  follows : 

"  In  June,  1865,  while  the  Regiment  was  in  camp  at  Louisville,  Ky., 
I  wa«  injured  under  the  following  circumstances :  While  on  my  way  to 
the  Division  Quarter-master's  in  company  with  Capt.  E.  J.  Gorby,  our 
Brigade  Quarter-master,  in  attempting  to  pass  a  spring  wagon  drawn 
by  two  horses,  in  riding  past  on  one  side,  the  whiffietreo  struck  my 
horse  in  the  flank,  when  my  horse  jumped  to  one  side  and  into  a  ditch 
and  fell;  in  falling,!  was  thrown  from  my  seat  in  the  saddle  and  alighted 
on  the  rim  or  bow  of  the  saddle;  I  was  so  badly  hurt  that  I  could  not 
get  up,  and  the  stranger  in  the  wagon  and  Capt.  Gorby  lilted  me 
from  the  ditch,  placed  me  under  a  shade  tree  until  I  felt  better,  and  put 
me  in  the  wagon  and  conveyed  me  to  the  Hospital  tent  of  the  Eegiment 
where  Surgeon  Jno.  A.  Lair  found  that  I  had  ruptured  myself  in  the 
left  side,  as  stated  in  his  affidavit.  I  was  in  my  line  of  duty,  as  Capt. 
Gorby  and  I  were  going  to  make  arrangements  to  convey  the  equipage 
of  the  Regiment  to  the  wharf,  as  our  Division  was  ordered,  and  did  go, 
to  Little  Rock,  Arkansas,  the  last  of  June,  1865.  I  further  testify  that, 
during  a  term  of  service  covering  over  4  years,  I  was  never  absent  from 
duty  save  two  (2)  months  while  in  Hospital  at  Marietta,  Ga." 

Rejected,  September  15,  1885,  by  the  Legal  Reviewer  who  says,  *'on 
the  ground  of  no  record,  or  satisfactory  evidence  of  origin ;  claimant 
is  unable  to  furnish  same.    I  am  not  willing  i,Qa^'^  \Xi^\ifc^^'S«^N\^'^^^ 
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to  accept  the  testimoDj  of  Sargeou  Lair,  ancorroborated,  as  HafficicDt 
to  establish  claim ;  and  eveu  his  affidavit,  according  to  statement  of  bis 
wife,  must  have  been  executed  during  a  period  of  mental  debility.'^ 
(See  Sec,  2  to  6  of  brief.) 

Upon  this  the  case  was  rejected  by  the  Pension  Office. 

From  this  action,  appeal  was  taken  July  8, 1886,  by  appellant's  At 
torneys  C.  &  W.  B.  King  of  Washington,  D.  C,  on  the  ground  that 
said  decision  is  in  conflict  with  the  evidence  on  file  in  the  case,  is  con- 
trary to  law,  and  deprives  the  claimant  of  his  just  rights.'^ 

OPINION. 

In  many  respects  this  case  is  analagous  to  the  case  of  John  B.  Tal- 
bott  ^  352G83,  decided  by  the  Department  in  favor  of  the  claimaDt, 
May  25,  1887. 

Lieut.  Harkins,  the  appellant,  enlisted  in  the  army  in  October,  1861, 
as  a  Trivate  in  the  53rd  Ohio  Vols.  Subsequently,  he  was  promoted 
to  be  Commissary  Sergeant,  and, later.  Regimental  Quarter-master  with 
the  rank  of  Ist  Lieutenant  in  the  same  regiment,  and  was  so  mustered 
out  in  August,  18C5,  after  the  close  of  the  war.  His  soundness  prior  to 
enlistment  has  not  been  brought  into  question.  There  is  every  reason 
to  believe  he  was  a  sound,  healthy  man.  In  fact,  the  only  hospital  rec- 
ord he  made  was  during  July  and  August,  18G4,  after  he  had  served 
about  three  years,  when  the  Surgeon  General's  office  records  show  he 
was  in  hospital  with  typhoid  fever  for  two  months,  and  then  returned 
to  duty.  It  was  not  until  the  20  of  June,  1865 — only  twenty-one  days 
before  he  was  mustered  out  of  service — that,  as  he  alleges,  his  horse 
fell  with  him,  causing  »  rupture.  The  claimant  states  in  his  declara- 
tion that  Capt.  Gorby  of  his  regiment,  who  was  with  him  at  the  time, 
took  him  back  to  camp,  and  the  Surgeon  of  the  regiment.  Dr.  Lair,  in 
his  affidavit  given  in  full  in  section  I  of  brief,  relates  the  story  of  the 
mode  of  incurrence  of  the  rupture  as  told  to  him  by  claimant  and  Gapt. 
Gorby,  and  states  positively  that  "when  I  examined  him  I  found  a 
rupture  existed  upon  the  left  side."  The  claimant  in  an  explanatory 
affidavit,  filed  December  8, 1885,  (see  p.  2  history),  gives  the  story  of 
incurrence  in  greater  detail  than  in  his  original  declaration. 

Capt.  Gorby,  it  appears,  was  the  only  person  with  Lieut.  Harkins  at 
the  time  of  the  accident,  except  the  unknown  driver  of  the  spring 
wagon,  who  was  a  civilian; — and  he  (the  Captain)  died  without  testi- 
fying in  the  case.  The  civilian  driver  is  unknown.  But  we  have  the 
sworn  statement  of  Dr.  Lair  as  to  what  Capt.  Gorby,  the  only  eye 
witness,  told  him  an  hour  after  the  incurrence  of  the  alleged  rupture, 
while,  in  theTalbott  case,  the  only  evidence  presented  as  to  incurrence, 
beyond  the  sworn  statement  of  the  claimant,  (although  ample  to  estab- 
lish the  allegation)  is  the  sworn  statement  of  Private  McCain  who  says 
that  Private  Wood,  since  dead,  toldhim^  ^exieral  months  afterward,  the 
circumatauces  of  incurrence. 
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lu  the  opinion  of  the  Department,  the  incarreuce  of  tbeinjary  in  the 
rvice  mnst  be  admitted.  The  qaestion  next  arises,  was  it  received 
the  line  of  datj  t  The  claimant's  own  sworn  statements  must  be  al- 
wed  some  weight.  There  is  no  adverse  record  to  cast  doubt  thereon, 
should  b  e  remembered  that  the  duties  of  the  Regimental  Quarter- 
ister  are  peculiar,  and  entirely  different  from  those  of  any  other  com- 
issioned  officer  in  the  regiment.  He  is  a  part  of  the  regimental  staff, 
d  among  other  things  has  charge  of  the  transportation  of  his  regi- 
3nt  and  of  all  its  camp  and  garrison  equipage,  ration,  forage,  ord- 
»nce  stores,  and  supplies  generally.  Capt.  Gorby,  although  an  officer 
this  regiment,  was,  as  was  the  common  custom,  detailed  at  Brigade 
ead  Quarters  as  Brigade  Quartermaster,  and,  for  certain  purposes 
d  under  certain  well-known  circumstances,  was  the  Commanding  Offi- 
r  of  all  the  Begimental  Quartermasters  in  the  brigade,  including  the 
•pellant  in  this  case.    Lieut.  Harkins  states : 

"  I  was  in  my  line  of  duty,  as  Capt.  Gorby  and  I  were  going  to  make 
rangements  to  convey  the  equipage  of  the  regiment  to  the  wharf,  as 
r  Division  was  ordered,  and  did  go  to  Little  £k>ck,  Arkansas,  the  last 
June,  1865,"  etc. 

There  seems  to  be  no  reason  to  doubt  this  statement.  The  duty  de- 
ribed  was  the  natural  and  proper  duty  of  the  Begimental  Quarter  Mas- 
r.    The  Department,  years  ago,  decided  that 

*'  The  presumption  of  law  is  that  every  person  engaged  in  the  public 
rvice  performs  his  duty  until  the  contrary  is  shown.  A  soldier  is  in 
e  line  of  duty  whenever  he  is  acting  in  conformity  to  the  regulations 
the  army,  and  the  orders  of  his  superior  officers.  It  cannot  be  pre- 
med,  in  the  absence  of  proof,  that  he  was  acting  in  violation  of  such 
gulatious  and  orders.'^    (Page  265,  Digest  of  1885.) 

This  officer  was  undoubtedly  acting  in  conformity  to  the  orders,  the 
gnlations,  and  the  customs  of  the  service  when  he  was  performing 
y  one  of  the  multifarious  duties  of  Quartermaster  of  his  regiment. 
Dreover,  he  was,  at  the  time,  in  company  with  the  Quartermaster 
xt  above  him,  when,  as  he  states,  he  was  injured  while  enroute  to  at- 
nd  to  a  most  important  official  dutj'.  The  Department,  therefore, 
Ids  that  the  appellant  was  in  the  line  of  duty  when  injured. 
It  is  set  up  by  the  Pension  Office  that  the  sworn  testimony  of  Dr. 
ir  should  not  be  accepted  as  competent,  because,  in  the  language  of 
B  Legal  Beviewer,  ^'  his  affidavit,  according  to  the  statements  of  his 
fe,  must  have  been  executed  during  a  period  of  mental  debility." 
lis,  which  is  given  as  one  of  the  reasons  for  rejecting  the  claim,  turns 
t  to  be  a  mere  conjecture  founded  upon  a  statement  of  Dr.  Lair's  wife 
lich  will  be  found  in  full  iu  section  2  of  the  accompanying  brief.  The 
iusion  Office  addressed  a  letter  to  Dr.  Lair,  making  certain  inquiries 
iching  the  source  of  his  knowledge  as  to  the  facts  contained  in  his 
idavit  (Section  I,  brief.)  The  letter  was  mailed  to  Dr.  Lair's  former 
dress,  but,  he  being  dead,  the  letter  was  answered,  as  quoted^  h^  \s\^ 
dow.    A  meaning  was  given  to  her  reply  wViidi  ^\i^  ^\vi««>i\'^  ^\^\iL^V* 
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inteud  to  couvey,  for  the  letters  from  various  pccsons  ou  tbis  subject 
given  in  full  in  Sections  3  to  6,  brief,  fairly  establish  ttet  I>r.  LairwnA 
a  perfectly  competent  witness.  The  Department  sees  no  reason  ttfri 
tion  bis  aflQdavit. 

Believing  the  evidence,  as  a  whole,  circamstantial  and  otherwise, 
goes  to  show  that  the  rnpture  from  which  the  appellant  suffers  was  in- 
curred in  service  and  in  line  of  duty,  you  are  requested  to  place 
name  upon  the  Pension  Roll. 


ALLEGED  WIDOW^ACCRUED  PEXSlCy. 

Nancy  Baker,  alleged  Widow  of  William  Esthidgb. 

AckDowledgment  by  the  father  aud  the  snbseqiieDt  marriage  of  the  parenta  of  illegiti- 
mate children  is  the  criteriou  of  their  legitimacy  under  section  4704  R.  S.  Neither 
the  soIdierV  quondam  niiBtress,  whom  he  never  married,  nor  her  chihiren  begot- 
ten,  bat  never  acknowledged  by  him,  have  any  status  that  the  Department  can 
recognize  ;  nor  is  there  any  law  by  virtue  of  which  the  afore  said  '*  mi  stress ''can 
bo  indemnified. 

Assistant  Secretary  Ilavcldns  to  the  Commissioner  of  Pensions^  December 

7,  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  ofiBce  re- 
port of  the  28th  November  (ultimo),  in  re  Nancy  Baker,  alleged  widow 
of  William  Estriilge,  Private,  Co.  I.,  14th  Ky.  Cavalry. 

The  soldier  enlisted  Dec.  10, 1862,  for  one  year,  and  died  iu  the  serv- 
ice, Dec.  28,  1863.  His  widow,  Sophia  Estridge,  filed  her  declaration 
Dec.  29,  1875,  alleging  the  soldier's  death  as  aforesaid,  and  that  he  left 
two  minors  under  16  years  surviving  him,  to  wit:  Zachariab  Estridge, 
born  Ai)ril  14,  1849,  and  Nancy  Estridge,  born  Sept.  1, 1852. 

The  widow  died  April  1,  1886,  pending  the  adjudication  of  her  claim, 
which  was  approved  for  admission  April  16, 1886. 

Under  date  of  May  24,  1886,  the  aforesaid  Nancy  Baker  tiled  an  ap- 
plication for  a  certain  share  of  the  pension  claimed  by  said  Sophia  Est* 
ridge,  who,  she  alleges,  separated  from  the  soldier  some  ten  or  twelve 
years  before  the  war;  thatshe  was  formerly  Nancy  Bender  andlivedwith 
the  soldier  as  his  wife  for  some  ten  (10)  years  preceding  his  enlistment, 
having  been  so  considered  in  the  community  where  they  lived  ;  thatshe 
had  four  children  begotten  by  him,  who  were  under  16  years  old  at  the 
date  of  his  death  ;  aud  she  contends  that  said  children  are  entitled  un- 
der the  law  to  their  2?ro  rata  of  said  pension.  She  also  avers  her  mar- 
riage, in  1868,  to  Isaac  Bender,  her  present  husband. 

The  said  Zachariah  and  Nancy  Estridge,  having  attained  their 
majority,  filed  their  joint  application,  June  30,  1886,  praying  that  the 
pension  allowed  their  deceased  mother  be  paid  to  them,  agreeably  to 
legal  provisions  in  such  cases  made  aud  provided. 
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Upon  reconsideration  of  tbe  original  claim,  after  the  same  had  been 
specially  examined,  the  former  action  of  j'our  office  was  adhered  to, 
December  30, 1886,  tlie  aforesaid  widow's  claim  allowed,  and  certificate 
'So,  221,936,  for  the  accrned  pension,  issued  in  favor  of  her  children  be- 
gotten by  the  soldier.  Wherefore,  claimant  appealed,  alleging  the 
same  state  of  facts  set  forth  in  her  aforesaid  application. 

The  appellant  contends  that  injustice  has  been  done  her  children  be- 
gotten by  the  soldier  while  cohabiting  with  her,  as  alleged  in  her  ap- 
.plication,  inasmuch  as  they  should  be  allowed  to  stand  on  equal  foot- 
ing with  his  other  children  ^  and  that  she  ought  to  be  indemnified  by 
the  Government  for  her  tender  ministration  to  the  soldier  in  his  last 
illness,  &c. 

It  appears  that  the  soldier  and  the  said  Sophia  {n^e  Bender)  were  mar- 
ried on  or  about  April  10,  1827,  and  cohabited  until  1853,  when  they 
separated ;  but  no  formal  divorce  proceedings  appear  to  have  been  insti- 
tuted by  either. 

The  aforesaid  Zaehariah  and  Nancy  were  the  issue  of  this  marriage 
and  were  under  16  years  of  age  when  the  soldier  died. 

The  appellant  began  to  cohabit  with  the  soldier  in  the  year  1853,  and 
they  continued  such  illicit  relations  until  18G3.  The  children  mentioned 
by  her  were  born  to  them  during  said  decade;  but  it  is  manifest  in  the 
light  of  her  own  version  of  the  affair  that  she  was  never  lawfully  mar- 
ried to  soldier. 

It  will  be  observed  that,  under  section  4704  R.  S.,  acknowledgment 
by  the  father  and  the  subsequent  marriage  of  the  parents  of  illegiti- 
mate children  are  the  conditions  precedent  to  the  recognition  of  their 
legitimacy  by  the  Government.  Neither  of  these  pre  requisite  condi- 
tions exists  here.  (Vide  Jane  Ingerick,  I.  P.  D.  394;  also  Rulinjf  No. 
•33,  Digest  1885,  p.  200.) 

Hence,  neither  the  alleged  widow  nor  her  children  by  the  soldier 
have  any  status  that  the  Department  can  recognize ;  nor  is  there  any 
law  by  virtue  of  which  she  can  be  indemnified. 

Your  rejection  is  therefore  aflfirmed. 

Tour  attention  is  invited  to  the  advice  contained  in  the  accompany- 
ing letter  of  the  3rd  Auditor  of  the  Treasury  to  you,  touching  the  in- 
dictment &c.,  of  Zaehariah  Estridge,  '*  for  presenting  a  false  claim  "  &c. 
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ADULTEROUS  COHABITATION. 

^DULTKBOUS  COHABITATION— ACT  OF  AUGUST  7,  1882: 

Where  a  widow,  ixensioner,  lives  in  the  same  house  for  several  months  with  a  mar- 
ried man.  in  the  absence  of  his  wife,  illicitly  cohabiting  with  him,  and  said 
cohabitation  results  in  the  birth  of  a  child:  Heldj  to  constitute  ^'  open  and  no- 
torious adulterous  cohabitation  "  within  the  meaning  of  the  statute. 

Mary  E,  MiUcr __ 171 

k©ULTEBOUS  Act— FOBFEITUEE  OF  PENSION: 

Where  a  widow  of  deceased  soldier  is  proved  to  be  guilty  of  an  immoral  and  licen- 
tious act,  of  an  ''open  and  adulterous  character, ''  said  act  operates  under  the 
law  as  a  forfeiture  of  pension. 

Mary  E,^  widow  of  Francis  Bocke . 427 

CiROPPED  FBOM  ROLLS  FOB  ADULTEROUS  COHABITATION: 

Where  widow  is  dropped  from  the  rolls  under  the  provision  of  section  2  of  the  act 
of  August  7,  1882,  the  burden  of  proof  te  establish  adulterous  cohabitation  is 
upon  the  Government.  Where,  in  such  a  case,  the  evidence  upon  which  claim- 
ant was  dropped  appears  to  have  been  instigated  by  malice,  the  result  of  a  con- 
spiracy, and  the  reputation  of  the  accusing  witnesses  for  truth  is  not  sustained ; 
HMj  claimant  should  be  restored. 

Addie  A,  Crofoot^  widow . 391 

rijBTOBATiON— Abandonment— Adulterous  Cohabitation  : 

The  Department  holds  that  abandonment  without  good  cause,  and  adulterous  co- 
habitation by  a  dependent  mother,  who  is  a  wife,  bars  her  right  to  further 
pension. 

LucindaM.  R,  Pool - 401 

Dependent  Mother— Adulterous  Cohabitation: 

1.  Section  4707,  relating  to  pension  for  dependent  mother,  contemplates  the  fact  that 

the  mother  may  occupy  the  relation  of  a  widow  dependent  upon  her  son,  and, 
also,  the  relation  of  mother  and  wife^  and  still  be  dependent  on  her  son. 

2.  The  law  contemplates  a  dependent  mother,  not  only  as  a  legal  wife^  when  her 

right  to  pension  shall  accrue,  but  as  a  wife  in  fact j  as  well  as  in  name,  and  in  the 
full  discharge  of  her  duties,  as  such,  to  her  husband — a  relation  that  is  wholly 
adverse  to  abandonment  and  adulterous  habitation  with  another. 

3.  The  law  further  contemplates  that  a  mother,  who  is  also  a  wife,  is  legally  entitled 

to  an  adequate  support  from  her  husband,  within  the  meaning  of  the  statute. 
Jane  Ingerick 394 

16757  PEN 30  v^ 
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DEATH  CAUSE. 

Cause  of  Soldier's  Death: 

Where  the  soldier's  death  was  caused  by  aa  overdose  of  morphine  administeivd  by 
himself  upon  his  own  responsibility,  bat  with  no  suicidal  intent :  FeM,  No 
basis  for  widow's  claim. 

Alice  E,  Travers 110 

Death  Cause: 

Where  soldier  was  pensioned  for  gunshot  wound,  or  for  contusion  of  right  hip  or 
right  gluteal  region,  and  (upward  of  20  years  afler  discharge)  died  of  gaogreoe, 
which,  the  Medical  Referee  says,  was  not  a  sequela  of  said  pensionable  dinbility, 
but  resulted  from  injuries  inflicted  by  a  vicious  bull:  Held,  Medical  Beferee's 
opinion  conclusive, 

Buth  a,  widow  of  William  E.  G.  Adney 413 

Death  Cause: 

Where  soldier  was  pensioned  for  right  inguitial  hernia,  and  died  of  heart  disease  and 
asthma,  which  the  Medical  Referee  says  were  not  pathological  sequeooesof  tbe 
hernia:  Held,  Medical  Referee's  opinion  conclusive. 

Mary  E.,  widow  of  Joseph  Clifford ,- 447 

Death  Cause:  - 

The  cause  of  death  must  be  not  only  a  possible  but  probable  result  of  the  disability 
for  which  pensioned. 

Percella  Davis .- IM 

Death  Cause— Coxtbibutory  Risk: 

Where  accidental  or  incidental  injuries,  causing  death,  are  alleged  as  dae  to  a  dis- 
ability for  which  claimant  was  pensioned,  it  is  necessary  to  clearly  pro?e  bj 
competent  testimony  that  the  resulting  death  was  caused  directly  by  the  pr^ 
viously  incurred  disability  and  was  not  produced  by  negligence,  or  carelessoess, 
or  risk  on  part  of  the  deceased,  nor  by  a  neglect  of  such  care  and  caati  id  as 
ordinary  prudence  required  of  the  deceased  pensioner. 

Clara  M.,  widow  of  William  H,  Owens  . 420 

INCUBBENCE  OF  DISABILITIES  AND  DEATH  CAUSE: 

Where  soldier  was  drafted  and  mustered  into  the  military  service,  but  thereoonl 
shows  that  within  three  months  he  was  rejected  for  disabilities  which  existed 
prior  to  muster,  and  soldier  died  of  one  of  said  disabilities  16  years  thereaiter, 
having  made  no  application  for  pension,  and  there  being  no  direct  proof  of  in- 
currence in  service:  Held,  That  the  testimony  of  witnesses,  not  medical,  that 
soldier  was  sound  prior  to  enlistment,  does  not  outweigh  the  record  and  the 
presumptions  which  naturally  ariso  from  such  a  state  of  facts. 

Raxey  A,  Githens,  widow 250 

INCUBBENCE  OP  DISABILITY  AND  CAUSE  OP  DEATH: 

Where  the  preponderance  of  evidence  points  to  suffocation  from  coal  gas  as  canse  of 
death,  there  being  no  record  of  heart  disease  nor  of  other  disability  which 
would  cause  death:  Held,  Soldier  did  not  die  by  reason  of  disability  or  disease 
contracted  in  service. 

Julia  Hickey . 309 

Pathalogical  Sequence— Death  Cause: 

Where  soldier,  who  was  pensioned  for  gunshot  wound  of  right  shoulder,  dies  of 
blood-poisoning,  heart  disease  and  dropsy — which  the  Medical  Referee  says  were 
not  seqnelso  of  said  wonad:  Held,  Not  medically  established. 

MaryO.  Hall - 180 
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Death  Cause  as  a  Skqcenck: 

Following  the  opiDion  of  the  Medical  Referee,  typhoid  fever  can  not  he  accepted  na 
the  sequence  of  a  preyiousi  j  diseased  condition  caused  hy  measles  or  chronic 
diarrhoea. 

Elizabeth  Newkall  {tcidotc) - - , 34 

DECLARATIONS. 

Affidavit  Amendatory  of  Declaration: 

An  affidavit,  having  the  effect  of  entirely  changing  the  character  of  a  claim,  can  not 
he  considered  as  an  amendment  to  an  original  declaration,  and,  in  order  to  he  so 
considered,  it  mnst  state  facts  germane  to  the  original  hasis  of  the  claim. 

Joseph  C.  Mold 353 

Amendatory  Declarations— Arrears: 

A  paper  filed  and  purporting  to  he  amendatory  to  claimant's  declaration  must  be 
germane  to  the  averments  of  the  declaration  as  originally  made.  It  must  not 
set  forth  an  entirely  different  disability  from  that  which  was  at  first  alleged  as 
the  basis  of  claimant's  application  for  pension.  The  amendment  must  be  con- 
sistent with  the  original  declaration,  or  it  will  be  treated  by  the  Department  as 
a  new  and  separate  declaration. 

Henry  Frick 274 

DEPENDENCE:  WIDOWS  CLAIM. 

Contribution — Dependent  Mother's  Support: 

A  support  of  dependent  mother  provided  in  pursuance  of  a  contract,  the  considera- 
tion therefor  being  the  use  of  a  farm  and  stock  in  which  she  had  a  life  interest, 
is  deprived  of  the  character  of  a  contribution,  and  is  not  affected  or  changed 
by  the  inadequacy  of  the  consideration,  it  not  appearing  that  such  support  fell 
short  of  an  adequate  subsistence.  (See  fourth  proviso,  Sec.  4707,  Revised 
Statutes.) 

Louis  C.  Morrison _.  306 

Dependence— Special  Examination : 

Claimant  was  notified  in  April,  1885,  that  a  special  examination  would  be  held.  It 
was  held,  January  2(),  1886,  on  notice  received  on  last  named  day;  she  thereon 
withdrew  her  claim,  in  presence  of  a  son  forty-eight  years  of  age;  she  now  re- 
tracts, and  appeals  for  want  of  due  notice:  Heldy  No  ground  for  appeal. 

Hannah  Bohannon -. 335 

)kpendent  Mother — Evidence: 

Evidence  that  the  husband  misapplied  hia  earnings  does  not  establish  dependence 
upon  the  son. 

Claim  of  Charlotte  LeUerman 43 

)ivorced  Wife: 

Where  the  record  shows  that  the  deceased  soldier  had  procured,  in  his  own  life  time, 
a  regular,  legal  divorce  from  the  claimant,  such  claimant  has  no  legsil  status  that 
the  Department  can  recognize. 

Mary  C,  widow  of  James  E,  Stacey 435 

*BOOF  OP  Adequate  Subsistence: 

A  life  interest  in  a  farm  of  155  acres,  the  assessed  valuation  of  which,  in  1862,  was 
$1,550,  with  $940  worth  of  personal  property;  claimant's  admission  to  Special 
Examiner  and  the  testimony  all  tending  to  show  adequate  sabaiateucft*.  Htld^ 
Not  to  constitute  a,  case  of  dependence. 

Francis  Mattingly. , , ,.., -^Sf^ 
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Proof  of  Marbiaoe— Ex-Slaves— Accrued  Pension: 

All  enactments  of  Cougrcas  relating  to  the  marriage  of  colored  soldiers  contemplate 
only  negroes  who  were  slaves,  or  who  resided  in  States  wherein  their  marriafe 
may  not  have  heen  legally  solemnized.  They  neither  refer  to  nor  include  neen 
soldiers  or  their  families  who  were  free,  or  who  resided  in  States  where  the? 
could  have  solemnized  legal  marriage. 

Fanny  Curtis  [alltged  vidotc).. K4 

Death  from  Indirect:  Cai'se: 

Casaalties  occurring  as  the  indirect  result  of  military  service  can  not  be  accepted  b& 
the  proper  basis  for  iiension.     The  case  of  Mary  J.  Pyle  overrnled. 

Klizabeth  T,  Pylc .27 

Soldier's  Suicidal  Death: 

Expert  medical  testimony  establishing  the  fact  that  soldier's  suicidal  death  was  by 
reason  of  insanity  pro<luced  by  injuries  for  which  pensioned:  Hdd^  Widow's 
claim  established. 

Mary  A.  Buker KB 

Ck)MMENCEMENT— Act  OF  MARCH  3,   1879: 

The  commencement  of  pension  of  widow,  whose  husband's  death  or  disability  was 
incurred  by  reason  of  service  since  March  4,  1801,  determined  by  section  2,  act 
of  March  3, 1879. 

Mary  E,  KeVey,  now  Coder 2(n 

Statutory  Commencement: 

The  words  *'such  pension,^'  in  the  proviso  contained  in  section  2  of  the  act  of  March 
3,  1879,  refer  to  and  include  a  widow's  pension,  and  unless  the  claim  was  filed 
prior  to  July  1,  1880,  it  commences  from  the  date  of  filing  the  application,  not- 
withstanding the  provisions  of  section  4702  as  amended  by  the  act  of  August  7, 
1882,  and  section  4708  of  the  Revised  Statutes. 

Mary  J.  LeffingweU .. 280 

Widow's  Remarriage— Act  of  August  7,  1882: 

That  no  legal  disability  exists  at  the  date  of  marriage  is  an  essential  requisite 
thereto. 

A  marrLige  void  from  inception,  on  ace  >UQt  of  a  legal  impediment  thereto,  is  not  val- 
idated by  the  subsec^uent  removal  of  such  impediment. 

If  the  relation  between  a  man  and  woman  is  illicit  at  commencement,  it  will  be  pre- 
sumed so  to  continue;  and  marriage,  without  actual  proof  thereof,  will  not  be 
presumed  from  continued  cohabitation  and  reputation  o/  a  relation  between 
them  which  was  of  illicit  origin. 

Adulterous  cohabitation  existing  at  the  time  of  widowhood  is  a  bar  to  the  right  of 
pension  under  the  act  of  August  7,  1882. 

Thankful  Morse. 56 

Alleged  Widow—Accrued  Pension  : 

Acknowledgment  by  the  father  and  the  subsequent  marriage  of  the  parents  of  illegiti- 
mate children  are  the  criterions  of  their  legitimacy  under  section  4704,  R.  S.  Nei- 
ther the  soldier's  quondam  mistress,  whom  he  never  married,  nor  her  children  bc- 
gottou,  but  never  acknowledged  by  him,  have  any  status  that  the  Department  can 
recognize  ;  nor  is  there  any  law  by  virtue  of  which  the  aforesaid  '*  mistress ''cas 
be  indemnified. 

Nancy  Baker,  icidoio  oj  William  Ealridgc - 4© 
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DISHONORABLE  DISCHARQE— DESERTION, 

Ippeal—Desebtion  : 

While  a  charge  of  desertion  exists  against  the  soldier  a  claim  for  pension,  based  on 
his  service,  will  not  be  considered  on  appeal. 

Margaret  A,  Butler 31 

DiSHONOEABLE  DISCHARGE— DESERTION: 

1.  The  decision  of  Secretary  of  the  Interior  in  the  claim  of  Jane  Conroy,  Jane  9, 1875, 

viz:  that  '^the  character  of  the  discharge,  whether  honorable  or  dishonorable, 
indicating  good  or  bad  character,  can  have  no  bearing  whatever  on  the  nature 
and  extent  of  disability  which  alone  decides  the  right  to  pension,"  is  distinctly 
overmled,  and  the  ruling  (No.  135)  made  by  the  Commissioner  of  Pensions, 
September  4,  1885,  affirmed. 

2.  The  cases  of  a  deserter  and  of  a  soldier  dishonorably  dismissed  from  the  service 

are  "'analogous." 

Daniel  B.  Kaufman ..383 

OBIOIXAL  iNVALIt)  CLAIM— DESERTION: 

Want  of  merit  in  a  claim  obvious  from  the  fact  that  the  disability  was  admittedly 
the  result  of  an  injury  received  while  under  arrest  as  a  deserter,  and  also  from 
the  character  of  the  evidence  filed  in  support  of  the  claim. 

Howard  Miller  — - - —  50 

ESTOPPEL. 

First  Service  and  Re-exlistment: 

Where  disability  is  alleged  to  have  been  contracted  during  a  first  service,  and  soldier, 
having  re-enlisted  and  served  through  a  second  service,  has  no  record  of  his 
alleged  disabilities  and  fails  to  prove  their  existence  from  the  date  of  first  dis- 
charge to  1877:  Held,  Claim  not  established,  and  the  second  enlistment  acts  as 
an  estoppel  on  claimant  as  to  allege  disabilities  contracted  in  the  first  service. 
George  W.  Gemberling _ 213 

Second  Enlistment — Origin  of  Disability: 

1.  When  a  man  offers  himself  to  the  Government  for  eulistmeut,  and  conceals  any 

disability  which  unfits  him  to  perform  military  duty,  he  perpetrates  a  fraud, 
and  public  policy  requires  that  he  be  estopped  from  denying  the  truthfulness  of 
statements  he  may  have  made  at  enlistment. 

2.  A  second  enlistment  raises  the  presumption  that,  if  any  disability  bad  been  con- 

tracted in  the  first  service,  the  claimant  had  recovered  from  it;  and  this  pre- 
sumption will  stand  nntil  clearly  disproved. 

John  T,  Taylor _ 281 

Certificate  of  Disability: 

When  an  officer  applies  for  and  receives  a  certificate  of  disability  to  accompany  his 
resignation  and  forwards  the  same  with  his  resignation,  he  is  presumed  to  know 
the  facts  therein  stated  and  is  estopped  from  denying  their  correctness  many 
years  afterward,  except  upon  evidence  most  positive  and  conclusive. 

Williams.  Bradshaw 239 

Origin  in  Service— Estoppel: 

1.  Lay  testimony,  adduced  long  after  claimant's  discharge,  must  be  su^^t^i^  V$ 
medical  evidence,  or  by  the  record,  in  order  to  ca\abVva\v\\\eoi\9;\\iQiV.^^i5Afc'iK^ 
disability  in  Grst  term  of  service. 
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Orksid  IX  Service— Estoppel — Continued.  • 

2.  A  second  enlistment  operates,  ordinarily,  as  an  estoppel  on  claimant  whose  dis- 
abilities are  alleged  to  haye  been  contracted  in  his  first  servioe. 

Wv»ieyW,  Taylor. 7£» 

EVIDENCE. 

Affirmative  Evidence— Invalid  Claim: 

The  absence  of  affirmative  evidence  establishing  the  origin  of  the  alleged  disability 
and  its  continuance  since  discharge,  and  the  fact  that  the  claimant  is  not  dow 
rated  by  the  examining  surgeons,  justify  rejection  of  the  claim. 

Lctmard  Ncrretter 67 

Certificate  of  Disability— Discharge: 

Record  evidence,  such  as  a  certificate  of  disability  upon  which  a  soldier  was  dis- 
charged from  the  service,  made  cotemporaneonsly  with  the  facts  to  which  it  re- 
lates, or  upon  which  it  was  based,  and  showing  origin,  should  be  accepted  as 
proof  appertaining  to  the  incurrence  of  claimant's  alleged  di&ibility.  Sacha 
record  possesses  a  value  superior  to  all  other  testimony  in  relation  to  the  exist- 
ence and  signification  of  a  given  state  of  facts. 

Thomaa  H.  McOrearn , 275 

Certificate  of  Disability: 

A  discharge  upon  certificate  of  disability,  which  states  the  disability  existed  prior 
to  enlistment,  will  not  be  controverted  by  testimony  of  ca  snal  observers  given 
twenty  years  after  the  said  discharge. 

John  Casey -- - _ 2(S 

Certificate  of  Disability: 

The  surgeon's  statement  in  the  certificate  of  disability,  made  in  the  regular  discharge 
of  his  official  duty,  as  to  the  origin  of  a  disability,  must  be  accepted,  rather  than 
his  certificate  made  from  memory  long  after  the  soldier's  discharge. 

Darid  K.  Mitchell _ 62 

Hospital  Record: 

Where  claimant  has  a  hospital  record  in  the  service,  showing  the  existence  and  treat- 
ment of  disabilities  named  and  described,  and,  subaequently,  upon  retnniiDg 
from  hospital  to  duty,  he  serves  two  years  without  either  an  additional  hospital 
record  or  a  complaint  of  the  aforementioned,  or  of  similar,  diaabilities,  the 
presumption  is  that  claimant  had  recovered  from  said  disabilities  while  in  the 
service.    Therefore,  it  is  held  in  such  cases  that  the  hospital  record  shonld  be 
construed  as  showing  "a//  the  diseases  and  all  the  trealtnent  which  claimant  hni 
during  his  Army  service;'^  and  evidences  of  the  existence  of  certain  disabilities 
fifteen  years  after  claimant's  discharge — disabilities  neither  described  nor  men- 
tioned in  his  hospital  record — will  not  be  accepted  as  proving  incurrence  of  tbe 
same  in  the  service.    The  rex>ort  of  a  competent  Board  of  Surgeons,  based  upon 
an  examination  of  claimant  subsequent  to  his  discharge,  showing  claimant's 
freedom  from  the  disabilities  alleged  in  his  declaration,  will  be  accepted  ascoD- 
firmatory  of  the  aforesaid  presumption  and  as  proof  justifying  the  rejection  of 
the  claim. 

William  H.  Hardy - ......259 
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3^0SWTAL  ReCOBDS: 

A  record  of  hospital  treatment  must  be  accepted  as  presumptively  correct  and  as 
covering  all  treatment  so  received. 

Such  presumption  will  obtain  Until  the  contrary  is  clearly  shown  by  competent  evi- 
dence. 

Bridget  Riardan 45 

Like  op  Duty: 

Where  the  testimony  is  not  sufficient  to  establish  incurrence  of  the  alleged  injury  in 
the  line  of  duty  nor  its  continuance  in  a  pensionable  degree  since  discharge: 
Hdd,  Rejection  proper. 

William  Grossman ..^— - -.. --.  .-.* 220 

ifzDicAL  Examinations: 

Where  the  medical  examinations  show  claimant  '' strong  and  healthy/'  and  par- 
ticularly as  to  the  disability  alleged  (lung  disease)  *  *  perfectly  sound, ' '  disability 
not  established. 

Prosecution  for  attempted  fraud  barred  by  the  statute  of  limitation. 

George  C.  Cowdcn -. — 83 

Evidence  op  Disability: 

Held  that  *'  the  absence  of  affirmative  evidence  establishing  the  origin  of  the  alleged 
disability  and  its  continuance  since  discharge,  and  the  fact  that  the  claimant  is 
not  now  rated  by  the  examining  surgeons,  justifies  rejection  of  the  claim. '' 

Daniel  Bower ■ 257 

)FFICIAL  Recobds: 

A  certificate  of  discharge,  which  states  that  the  disability  for  which  soldier  was  dis- 
charged existed  previous  to  enlistment,  may  not  be  overthrown  by  the  affidavit 
of  the  surgeon  who  made  said  certificate  when  the  affidavit,  made  twenty-four 
years  after,  attempts  to  demonstrate  the  falsity  of  the  certificate  of  discharge. 

Affirming  the  case  of  Isaac  Williamson,  page  7. 

JamesBoyle 149 

)FFiciAL  Recobds: 

The  written  entries  and  statements  of  a  public  officer  in  the  discharge  of  his  official 
dntyare  attended  with  the  legal  presumption  that  his  duty  therein  was  properly 
performed. 

A  statement  in  the  certificate  for  discharge  that  the  disability,  on  account  of  which 
the  soldier  was  discharged,  existed  prior  to  enlistment,  not  only  outweighs  the 
presumption  of  prior  soiudness,  or  the  claimant's  allegation  thereto,  but  satis- 
factorily establishes  the  fact  stated,  nntil  the  same  is  clearly  disproved. 

In  case  of  such  adverse  record  special  examination  may  be  allowed  on  satisfactory 
showing. 

The  decision  in  the  case  of  Daniel  C.  Ashley  overruled. 

Isaac  Williamson 7 

)BiGiN  AND  Continuance: 

To  establish  the  origin  and  continuance  of  chronic  diarrhoea  medical  evidence  as  to 

existence  and  treatment  ought  to  be  presented. 
In  cases  Involving  an  obscure  disease  testimony  not  medical  can  not  be  regarded 

as  other  than  hearsay. 

WiUiam  r.  Innes ^ Aft 


I 
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Pboof  of  Disability:  f 

Disability  frofh  disease  or  from  ii^ury  to  be  pensionable  must  be  of  such  a  character, 
and  exist  to  such  a  degree,  that  it  can  be  detected  by  the  Ezamlniog  Sargeon, 
or  by  the  Board  of  Surgeons  of  the  Pension  Office. 

Lemuel  B,  Scott 77 

Pboof  of  Obigin: 

Where  a  claim  is  filed  seventeen  years  after  service  and  no  medical  treatment  is 
shown— of  record  or  otherwise-^for  eighteen  years  after  discharge:  Held^  Disa- 
bility not  due  to  the  service. 

AbramR,  Cowan 101 

Pboof  op  Origin: 

Lay  testimony,  given  twenty  years  after  the  alleged  incurrence  of  a  disability  and 
nnsupported  by  record  or  medical  testimony,  will  not  establish  a  claim. 

John  W.  Dodge 211 

Res  Adjudicata: 

Where  a  claim  has  once  been  adjudicated  and  the  evidence  presented  for  reconsider- 
ation reveals  the  fact  that  no  pensionable  disability  exists:  Held,  Rejection  proper. 
Samuel  Wardtow 266 

Special  Examination: 

Weight  and  character  of  evidence  impaired  where  special  examination  reveals  the 
fact  that  affiants  were  not  acquainted  with  the  contents  of  the  affidavits  signed 
by  them  and  make  their  former  favorable  testimony  adverse  on  special  exami- 
nation.    Incurrence  not  proven. 

Elizabeth  Sehmelzfening 81 

Hospital  Record— Origin  of  Disabilities: 

Hospital  records  are  presumed  to  be  correct,  and  said  presumption  will  obtain,  unless 
the  contrary  be  clearly  established  by  competent  evidence.  It  is  presumed, 
therefore,  that  claimant  was  not  treated  in  hospital  for  other  diseases  than  those 
named  in  hospital  record,  the  accuracy  of  which  is  accepted  as  to  both  the  natare 
and  the  origin  of  the  disabilities  stated  therein. 

William  M,  Hutchina - 328 

Lay  Testimony— Proof  of  Origin: 

Lay  testimony,  unsupported  by  the  record,  or  by  direct  medical  evidence,  and  dated 
long  after  discharge,  can  not  be  accepted  as  proof  of  incarrence  of  the  allied 
disability  in  the  service. 

Andrew  J.  Mclntyre 20 

Pboof— Opinion  of  the  Medical  Referee: 

A  preponderance  of  evidence  in  claimant's  favor,  added  to  the  Medical  Referee's 
opinion,  which  sustains  the  claim,  is  sufficient  to  establish  it. 

James  Dean.- 96 

Pboof  of  Incurrence: 

Lay  testimony,  adduced  long  after  claimant's  discharge,  but  unsupported  by  either 
medical  or  other  record,  is  not  sufficient  to  establish  the  incarrence  of  the 
alleged  disability  in  first  term  of  service,  claimant  having  re-enlisted  in  the 
service. 

Joseph  Hess. - - -*3S5 
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tECM)XSIDEKATlON— New  EVIDENCE: 

The  T>epartmeDt  declines  to  consider  evidence  merely  camulative  on  a  second 
appeal.  Only  newly  discovered  evidence  will  entitle  a  case  to  consideration 
upon  a  second  appeal,  sncb  as  woald  ordinarily  entitle  a  party  to  a  new  trial 
on  a  rehearing  under  the  well-known  rules  of  practice  in  courts  of  law,  except 
in  cases  of  palpable  error  or  mistake. 

Louis  Ruch _- 390 

tBCX>RDS  AND  DECLARATIONS  CONFLICTING: 

The  absence  of  a  record  containing  medical  or  other  evidence  going  to  show  origin 
of  the  disease,  or  diseases  in  the  service,  definitely  alleged  in  claimant's  decla- 
ration, and,  yet,  the  existence  of  a  record  which  shows  in«irrence  in  the  service, 
thoagh  not  in  a  pensionable  degree,  of  entirely  different  disabilities  from  those 
which  are  alleged  in  claimant's  declaration,  will,  when  proof  to  the  contrary  is 
lacking,  furnish  a  conclusive  presumption  that  claimant  did  not  incur  in  the 
service  the  pensionable  diseases  alleged  in  his  declaration,  nor  any  pensionable 
disability  either  in  the  service  or  since  his  discharge.  Such  claim  should  be 
rejected  as  not  proved. 

Timothy  0' Reagan 293 

tECOBD  VERSUS  PAROLE  EVIDENCE: 

1.  The  record  made  of  treatment  in  hospital  during  service  is  presumed  to  be  correct, 

as  showing  all  the  diseases  and  all  the  treatment  which  claimant  had  during  his 
army  service,  and  is  weightier  than  parole  evidence  to  the  contrary. 

2.  The  statements  contained  in  the  certificate  of  disability  upon  which  the  soldier 

wasdischarged  from  the  service  is  accepted  as  establishing  the  facts  therein  stated, 
unless  fraud,  or  mistake  be  apparent  upon  the  certificate,  or  be  proved  by  pos- 
itive evidt'uce. 

Ellis  Lxdher __ 387 

tE-HEARiNG— Cumulative  Testimony  : 

Where  a  case  is  appealed  from  the  action  of  the  Pension  Office  refasiug  to  re-open  a 
claim  which  had  once  been  rejected  by  this  Department,  and  the  question  in- 
volved is  the  consideration  of  new  testimony  filed  since  the  Departmental  decision 
and  tending  to  controvert  tHe  evidence  of  prior  unsoundness,  the  reputation  of  the 
witnesses  who  testified  to  prior  unsoundness  being  unimpeached:  UehU  The  De- 
partment declines  to  consider  such  new  testimony,  it  not  appearing  to  be  newly 
discovered,  but  merely  cumulative. 

James  Sconey 372 

^EiHOT  OF  Conflicting  Evidence: 

Where  there  is  absence  of  record  evidence,  and  there  are  conflicbing  and  unreliable 
statements  of  claimant  and  of  witnesses:  Hdd,  Claim  not  established. 

David  Smith _ __ 201 

SviDENCE— Circumstantial  Proof  : 

Where  soundness  prior  to  enlistment  is  shown,  but  the  injury,  alleged,  was  incnrred 
without  eye-witnesses,  under  circumstances  which  clearly  and  immediately  con- 
nect the  oriV/Zn  of  said  injury  with  the  service  and  the  resulting  disability ;  Ac/rf, 
that  the  injury  is  conclusively  presumed  to  have  been  incnrred  as  alleged,  the 
claim  for  pension  being  proved  by  circumstantial  evidence  deemed  equivalent 
to  that  of  eye-witnesses. 

Thomas  S.  ffarkins -"^^ 
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INCREASE  CLAIMS. 

Disability,  Permanent  and  Specific: 

In  applying  the  Act  of  March  3,  iaS3,  wherein  ocean  the  langnage,  viz  :  '*  Or  oUuf- 
vfiie  so  disabled  as  to  render  their  incapacity  to  perform  manual  labor  eqniTalent 
to  the  loss  of  a  hand  or  foot,"  it  is  hdd  that  the  word  *  otherwise ',  in  said  ad, 
refers  to  any  or  all  disabilities  other  than  the  loss  of  a  hand  or  a  foot,  or  total,  sod 
permanent  disability  in  the  same. 

Martin  V.  B.  Richardson , 373 

Equivalent  Disabilities— Permanent— Total: 

Soldiers  who  were  granted  a  pension  of  |2 1  per  month  ander  the  clanse  in  the  Act 
of  March  3,  IBBjf,  reading  *^  or  otherwise  so  disabled  as  to  render  their  incapacity 
to  perform  manaal  labor  equivalent  to  the  loss  of  a  hand  or  a  foot,''  are  not 
entitled  to  have  their  pensions  increased  to  $30  under  section  1  of  Act  of  Aagiist 
4,^1886,  which  applies  to  those  pensioners,  only,  who  have  lost  one  hand  or  one 
foot,  or  been  totally  disabled  in  one  hand  or  one  foot. 

Joseph  Wirih.. 381 

Increase  as  Provided  by  Act  of  March  3,  1883: 

The  increase  of  pension  provided  by  the  Act  of  March  3, 1883,  for  loss  of  arm  at  tbe 

shoulder  joint,  does  not  extend  to  a  case  of  amputation  below  the  shoulder  joint 

FraneisGreen  ,.* 35 

Increase  Determined  by  Medical  Examinations: 

Where  ratings  have  been  made  in  conformity  with  the  medical  recommendations  from 
time  to  time,  and  they  are  pronounced  just  and  sufficient  by  the  Medical  Re^  , 
eree,  the  claimant  is  not  entitled  to  an  increase. 

John  T,  Odwetl 334 

New  Disability: 

The  provisions  of  Section  5,  Act  of  July  25,  1832,  operate  as  a  bar  to  any  claim  for 
increase  of  a  soldier's  pension  under  said  Act  where  new  disabililies  are  alleged 
aa  the  biisis  of  increase  subsequent  to  the  passage  of  the  Special  Act  grantiog 
pension  to  claimant ;  and  such  new  disabilities  will  be  treated  not  as  ground  of 
increase,  but  as  a  distinct  basis  for  additional  pension  under  the  operation  of  the 
general  pension  laws.  ' 

Daniel  W.  Martin _ 408 

Limitations  op  the  Act  of  June  16,  1880 : 

1.  A  pensioner,  who  at  the  date  of  the  passage  of  the  Act,  dated  June  16, 1880,  was 

not  in  receipt  of  a  pension  rated  at  $50  per  month,  or  whose  claim  for  increase 
to  $50  per  month  was  neither  filed  nor  pending  at  the  time  of  the  approval  of 
said  Act,  can  not  be  allowed  the  benefit  of  tbe  increase  from  $50  to  $72  per  month 
which  resulted  from  the  simple  operation  of  said  Act. 

2.  The  benefits  of  the  Act  of  June  16,  1880,  are  due  to  those  pensioners,  only,  who 

were  receiving  a  pension  of  $50  per  month  at  the  date  of  its  passage  through  Con- 
gress. 

Wooster  Mandeville  .- - - 397 

Medical  Ratinqs-^Disability  before  Enlistment: 

Where  the  weight  of  medical  evidence  shows  that  the  pension  already  allowed  ifl 
proportionate  to  the  disability  alleged,  the  claim  for  increase  should  be  denied; 
and,  where  a  claim  for  additional  disability  is  evidently  based  upon  a  cause  ex- 
isting before  enlistment,  the  cVakvm  a\io\s\^  \«k  T^^^icXsA. 

Walter  Jame^ - -«-^ 
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Rank— SBcnox  1264,  Revised  Statutes — Rating: 

Section  1264,  R.  S.  U.  S.,  declares,  Brevets  conferred  upon  commissioned  officers  shall 

not  entitle  them  to  any  increase  of  pay.     (3rd  March  1863,  C.  82  Vol.  12  p.  758. 

3rd  Match  1865.  C.  79  8.  9.  Vol.  13  p.  438.)     (U.  S.  A.  Regulations  prtge  316.) 
Rate— Not  entitled  to  more  than  total  rating  ($20  per  month)  where  the  aggregate 

disability,  as  shown  by  the  certifiate  of  a  Board  of  Examining  Surgeons,  does 

not  exceed  total. 

PatrickHart .      85 

Secondary  Cause  of  Disability: 

To  establish  secondary  or  contributory  cause  of  disability,  or  of  consequential  dam- 
ages, the  claimant,  before  becoming  entitled  to  increase  of  pension,  must  prove 
that  the  accident  resulting  in  said  disability  or  damages  was  directly  caused  by 
his  previously  incurred  pensionable  disability. 

Henry  Mennng 336 

ifEDicAL  Referee— Total  and  Permanent  Disabilities: 

1.  While  the  opinion  of  Medical  Referee  on  questions  purely  medical  is  generally 

conclusive,  yet,  on  all  questions  not  medical,  but  legal  only,  his  opinions  are 
entitled  to  no  especial  weight. 

2.  Sections  of  Acts  of  March  3,  1883,  and  of  Aug.  4,  18S6,  relatiag  to  and  defining 

permanent  and  total  disabilities,  construed  in  connection  with  specific  disabil- 
ities. 

Allan  Cook 365 

LINE  OF  DUTY. 

toKSTRUCTIVE  LiNE  OF  DUTY— ABSENCE  FROM  COMPANY: 

A  soldier  temporarily  absent  from  his  company,  but  within  the  lines  of  the  army,  for 
a  purpose  not  inconsistent  with  the  service,  and  under  authority  of  a  written 
pass  from  his  commanding  officer,  is  constructively  in  line  of  duty. 

Capture  by  the  enemy  while  thus  absent,  and  subsequent  confinement  in  military 
prison  with  resulting  disbbility,  affords  proper  ground  for  favorable  action  under 
the  pension  law. 

Charles  Wilcox 11 

LiiNE  OF  Duty. 

Where  soldier  Incurs  disability  while  voluntarily,  and  without  orders,  engaged  in 
doing  something  not  forming  a  part  of  his  duties  as  a  soldier,  or  while  asleep  on 
his  post:  Heldf  Not  in  line  of  duty,  as  contemplated  by  the  pension  laws,  and, 
therefore,  not  entitled  to  pension. 

Jesse  Corn... * . ^^ 19€ 

Absence  from  Company: 

A  soldier  voluntarily  absent  from  his  company  is  out  of  the  line  of  duty  and  exclu- 
sively responsible  for  whatever  casualties  befall  him  when  not  legitimately  con- 
nected with  the  military  service. 

William  H.  Cummings - 351 

Accidental  Injury: 

Soldier  being  ordered  before  an  Examining  Board  at  Washington,  D.  C,  is,  upon  his 
attempted  return  to  camp,  thrown  from  a  railroad  train  and  injured.  The  in- 
Jury  is  held  to  have  been  received  in  the  line  of  duty. 

James  H,  Hay .. ..^ .... .^^_^^\. 
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Accidental  Injury: 

A  soldier  volantarily  absent  from  bis  company  is  oat  of  the  line  of  doty  and,  there- 
fore, exclusively  responsible  for  whatever  casualty  befalls  him  when  not  legiti- 
mately connected  with  his  military  service. 

John  Yant 113 

Accidental  Pistol  Wound: 

An  accidental  wound  by  a  pbtol — when  the  pistol  is  not  a  part  of  the  arms  and  ac- 
coutrements issued  by  the  Government — can  not  be  considered  as  received  in 
line  of  duty. 

Affirming  the  Dick  case,  No.  299,119,  decided  June  9,  1886. 

Arthur  Boyd. _ 105 

Accidental  Pistol  Wound: 

Ruling  No.  75,  of  June  22,  1882,  is  not  approved  as  a  precedent,  and  a  soldier  acci- 
dentally wounded  by  a  weapon  in  his  own  hands,  it  not  being  authorized  by 
regulations  nor  order,  has  no  basis  for  pension. 

Overruling  Kinnerson^s  case  of  June  22,  1882. 

William  H.  Pike _ _ _ 253 

Cebtifcate  of  Discharge: 

1.  Where  a  certificate  of  disability  states  that  the  disability  alleged  was  incurred  by 

claimant  whilst  in  the  line  of  duty,  the  reason  for  said  statement  is  presamp- 
lively  derived  from  personal  knowledge,  or  based  upon  proper  and  reliable  in- 
formation. 

2.  This  ruling  is  made  to  establish  a  precedent  for  the  consistent  adjudication  of 

similar  cases,  without  reference  to  any  advantage  that  might  be  derived,  in  par- 
ticular instances,  by  either  the  Government  or  the  claimant 

Lewis  F,  Stolzenburg 429 

Injury  Originating  in  Play: 

The  proximate  cause  of  the  injury  must  pertain  to,  and  have  a  direct  connection  with, 
the  service  and  line  of  duty  in  order  to  give  title  to  pension. 

William  M.  Ammerman 5 

Invalid  Pension  : 

The  *^  line  of  duty''  illustrated  by  application  of  the  doctrine  established  in  the 
cases  of  Ammerman,  William  M.,  (Vol.  1,  P.  D.,  page  5),  and  Jones,  William 
(idem,  p.  87). 

Carroll  31.  Wagoner 338 

Injury  Received  in  a  Scuffle: 

Where  soldier,  who  was  leaning  upon  a  banister,  was  pushed  over  and  injured  by 
two  scuffling  comrades,  and  said  injured  soldier  was  not,  at  the  time,  in  the  per- 
formance of  any  military  service  or  duty :  Held^  The  injury  was  not  received  in 
the  line  of  duty. 

Affirming  the  Ammerman  case.  No.  320,978.  See  Vol.  I,  P.  D.,  p.  5;  also  Smith, 
David,  No.  182,216;  Harrington,  E.  M.,  No.  289,577. 

William  Jones  ..^ 87 

Injury  Not  Due  to  Service: 

Where  soldier  receives  an  injury,  caused  by  comrades  jumping  on  him,  while  he  is 
climbing  into  hia  bunk :  JIM^  Itijwx^  "not,  m  cs^xi^Ami^VaktvQXL  of  law,  incurred  in 
line  of  duty  in  the  sense  that  Yro\x\^  caxn  ^V^^^^^*>i^afc  Y^^^\»^5raiKvwl* 


INDEX   TO   DECISIONS.  477 

Injury  Not  Due  to  Sebvick— Ck)ntinued. 

A  pension  is  a  gratnity,  intended  as  an  aid  to  thoee  who  incarred  disabilities  aris- 
ing either  from  diseases  or  from  wounds  that  were  due  to  the  service  and  line 
of  duty. 

W.  H.  Brokenshaw 194 

Origin  of  Disabilities: 

1.  Where,  in  absence  of  record,  the  preponderating  evidence  shows  the  existence  of 

an  alleged  disability  prior  to  enlistment,  said  disability  is  not  pensionable. 

2.  An  injury  resulting  from  an  ordinary  casualty  or  accident,  not  necessarily  nor 

logically  connected  with  the  military  service,  or  with  the  duties  of  the  soldier 
is  not  in  the  line  of  duty  as  giving  title  to  pension. 

James  E.  Friel -— 329 

Pistol-shot  Wound: 

Accidental  pistol  wound  received  by  a  veteran  volanteer,  while  on  furlough,  can 
not — under  General  Order  No.  191,  War  Department — be  regarded  as  having 
been  received  in  line  of  duty. 

Paul  Conlan _ 106 

Widow's  Claim: 

A  soldier  having  been  killed  by  a  locomotive  engine  while  absent  from  camp  on  a 
pass,  in  pursuit  of  pleasure:  Heldy  Not  in  line  of  duty. 

Sarah  Croft.- .._ 279 

SBC?rioN  4716,  Revised  Statutes: 

Where  a  Federal  soldier  voluntarily  enlists  in  the  Confederate  service  to  escape  the 
hardships  of  prison  life:  Held^  That  he  is  barred  of  his  right  to  pension  by  the 
provisions  of  section  4716,  Revised  Statutes. 

WiUiam  Hedgspcth .345 

Section  4716,  Revised  Statutes:  Rebel  Sebvice: 

Where  claimant  alleges  he  voluntarily  joined  the  rebel  army  in  order  to  save  his 
life  and  escape  from  prison:  Heldj  that  section  4716,  Revised  Statutes,  applies, 
and  disabilities  incurred  during  said  imprisonmciit,  and  such  service  in  the 
army  of  rebellion,  are  not  pensionable. 

George  Smith _ - 303 

MEDICAL  REFEREE. 

Decisions  of  Medical  Advisebs: 

Where  questions  of  a  purely  medical  character  are  involved,  the  Department  is 
guided  by  its  medical  advisers,  the  opinions  of  the  Medical  Referee  being  gen- 
erally conclusive. 

William  H.  Garrison - 262 

Medical  Referee — Section  4776,  R.  S. : 

Section  4776  R.  S.  gives  to  the  MediCvil  Referee  the  right  to  examine,  revise,  and 

construe  the  reports  of  examining  surgeons.    Upon  his  opinion,  thus  made,  the 

Department  relies  and  will  accept  it  in  preference  to  that  of  £imily  physicians. 

Joseph  F,  Ennis 127 

Functions  of  Medical  Referee: 

The  statute,  authorizing  the  appointment  of  a  Medical  Referee,  contemplated  the 
necessity  of  accepting  the  opinions  of  such  officer  as  ordinarily  conclusive  \\v. 
matters  inyolving  scientific  and  expert  knowledge. 

Ludnda  Gaakell , -^ 
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Opixiox  of  Medical  Refebee: 

The  opiaion  of  the  medical  referee,  oa  questions  coining  exclasively  within  the 

province  of  his  duties,  is  decisive,  subject  only  to  revision  by  the  Commissioner. 

Patrick  Preston 41 

Opinions  of  Medical  Referee  Generally  Conclusive: 

The  Department  accepts  as  generally  conclusive  the  opinions  of  the  Medical  Referee 
when  based  upon  results  of  medical  examinations. 

Joseph  F,  Faulkner _ _ ..292 

Medical  Referee  an  Adjudicating  Officer: 

The  Medical  Referee  is  an  adjudicating  officer.  He  does  not  occupy  the  position  of 
a  witness  in  pension  cases,  but,  in  passing  upon  medical  questions,  his  daties 
are  largely  judicial,  and  his  opinions,  as  the  highest  medical  authority  in  this 
Department,  when  confined  within  the  sqopeof  his  authority,  must  be  accepted 
as  conclusive,  unless  it  is  made  to  appear  that  he  has  been  guilty  of  negligence. 
of  fraud,  or  of  mistake. 

Uriah  W.  Romine 299 

Opinion  of  Medical  Referee: 

The  opiaion  of  the  medical  referee,  baaed  on  the  result  of  medical  examinations,  will 
be  accepted  as  conclusive. 

John  Douglas  __ 52 

Medical  Referee: 

Where,  from  the  medical  evidence  adduced,  it  is  not  clear  that  claimant's  redaction 
was  proper,  nor  that  an  increase  is  not  really  due  him:  Held^  A  proper  qaes- 
tion  for  the  determination  of  the  medical  referee. 

James  B.  Barihohneto _ 190 

MEDICAL  TESTIMONY. 

Conflicting  Surgeons*  Certificates: 

When  there  are  two  surgeons'  certificates  of  discharge  for  disability,  the  finding  of 
the  one  whose  date  is  nearer  the  date  of  enlistment  will  be  accepted  to  deter- 
mine whether  or  not  the  disability  existed  prior  to  claimant's  army  service. 
Edward  Balmot 231 

Disability  Since  Discharge: 

Although  the  disability  alleged  is  shown  to  have  existed  in  the  service,  pension 
must  be  denied  when  claimant  fails  to  prove  the  disability  has  existed  in  a  pen- 
sionable degree  since  discharge. 

Ezra  Bailey - 130 

Insufficiency  of  Lay  Testimony: 

As  to  the  incurrence  of  lung  disease:  Held^  Lay  testimony,  when  unsupported  ins 
case  like  this,  by  the  record,  or  by  direct  medical  evidence,  and  which  is  dated 
years  after  claimant's  discharge,  can  not  be  accepted  as  proof  of  the  incurrence 
of  the  alleged  disability  in  the  service. 

Franz  Fallada 273 

Origin  of  Insanity: 

Insanity  being  one  of  the  moat  obscure  and  occult  diseases,  the  incurrence  of  it  is 
diflScult  to  determine,  and  lay  testimony,  unsupported  by  medical  evidence,  or 
hy  the  record,  can  not  be  accepted,  da  ea\AVA\a\i\xv%t\v^Qrv^vaof  it  in  the  service. 
Samuel  D.  Fisher ^ -"^^ 
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DI8ABILITY  IN  THE  SeBVICE: 

In  the  absence  of  a  record,  or  of  medical  evidence,  showing  the  incurrence  of  an  al- 
leged disability  in  the  service  and  line  of  duty,  or  its  existence  and  treatment 
either  in  the  service  or  at  date  of  discharge,  and  where,  also,  there  is  a  lack  of 
testimony  from  any  of  claimant's  commissioned  officers,  or  from  disinterested 
comrades,  to  establish  claimant's  allegation,  the  claim  should  be  rejected. 

TobiaaBaney ...342 

Disability  in  Service,  ob  Since  Filing  Claim: 

Where  there  is  no  record  or  medical  evidence  of  the  incurrence  of  alleged  diseases  in 
the  service  and  line  of  duty,  and  pensionable  degree  of  disability  is  not  shown 
to  have  existed  since  filing  claim  :  Hddy  Rejection  proper. 

Henry H,  Carothe^s., 228 

Creatment  fob  Occult  Disabilities: 

Where  claimant  fails  to  present  medical  testimony  showing  treatment  either  at  the 
time  the  alleged  disability  was  incurred,  or  during  the  remainder  of  his  service, 
and  he  fails,  also,  to  prove  by  competent  medical  testimony  treatment  for  alleged 
disease  of  heart,  until  years  afler  his  discharge:  Held^  The  rejection  of  claim 
was  proper. 

Jacob  S.  Steioart ,-340 

Sufficiency  of  Medical  Examinations: 

1.  In  the  determination  of  questions  purely  medical  the  Department  accepts  the 

opinions  of  its  Medical  Advisers  as  generally  conclusive,  when  based  upon  the 
result  of  medical  examinations. 

2.  Where  ratings  have  been  made  in  conformity  with  medical  recommendations  from 

time  to  time  and  pronounced  just  by  the  MediciJtl  Referee,  the  claimant  is  not 
entitled  to  rerating. 

Aaron  Gaw,  by  Margaret  Gaw  (ffuardian) 369 

Whks  a  Pubely  Medical  Question: 

Where  claimant's  right  to  increase  of  pension  is  purely  a  medical  question,  it  is 
properly  determined  by  medical  examinations;  and  the  report  of  such  exami- 
nations, made  by  Boards  of  Examining  Surgeons,  can  not  be  overturned  by  the 
affidavit  of  claimant's  family  physician  filed  in  the  case. 

Austin  Brothers _. . 313 

ORIGIN  OF  DISABILITT. 

[llLAiM  OF  Pension  as  Affected  by  Second  Enlistment: 

Claimant's  second  enlistment  raises  the  presumption  that,  if  any  disability  had  been 
contracted  in  the  first  service,  claimant  had  recovered  from  it  when  he  presented 
himsel  f  for  enlistment  a  second  time.  This  presumption  will  stand  until  clearly 
disproved. 

John  C.  Brown ^ 321 

)bigin  and  Name  of  Disability— Subg eon's  Certificate: 

The  statements  contained  in  a  surgeon's  certificate  of  disability,  as  to  the  name  and 
origin  of  a  disease  or  injury,  are  presumptively  derived  from  personal  knowl* 
edge,  or  based  upon  proper  and  reliable  information. 

John  jr.  Benedict — "^ 
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DiSAiULiiY  AT  Enlistment— Effect  of  Cumulative  Evidence: 

Where  the  certificate  of  disability,  apon  which  claimant  was  dischai^ged  from  the. 
service,  showed  that  the  alleged  '*  hernia  existed  at  enlistment/'  it  is  held  that 
the  fact  thus  stated  should  be  taken  not  only  as  outweighing  the  presnmptioo 
of  prior  soundness  and  claimant's  alfidavit,  but  as  satisfactorily  establishing  ^e 
fact,  nntil  it  be  clearly  disproved,  unless  there  be  something  in  the  certificate  itself 
showing  that  said  fact  was  stated  on  hearsay,  or  other  incompetent  evidence. 

The  mere  filing  of  cumulative  testimony,  bearing  on  a  claim  as  originally  made  and 
decided,  is  not  a  snflicient  reason  for  disturbing  such  decision. 

John  J.  Fox 289 

Proof  of  Oijscuue  Diseases— Epilepsy: 

1.  Epilepsy  is  a  disease  of  a  moat  obscure  nature,  and  the  best  medical  authoritj, 

as  well  as  common  experience,  teaches  that  it  is  almost  impossible  to  detect  ito 
existence,  except  in  its  most  advanced  stages,  unless  the  person  afflicted  is  seen 
in  a  convulsion  incident  to  the  disease,  or  very  soon  thereafter. 

2.  An  official  cotemporaneous  record,  going  to  show  the  existence  of  the  disease 

prior  to  enlistment,  is  takeu  as  fully  establishing  the  facts  therein  stated,  un- 
less fraud  or  mistake  be  apparent  upon  the  face  of  said  record. 

James  P.  Depew _. _ 283 

Superiority  of  Cotemporaneous  Records: 

Cotemporaneous  statements  contained  in  the  certificate  of  disability  upon  wnich 
the  soldier  was  discharged  from  the  service  are  held  to  be  not  only  sufficieDt  to 
overcome  the  presumption  of  prior  soundness,  but  as  fully  establishing  the  facts 
therein  stated  nntil  overthrown  by  unquestionable  evidence. 

AhnzoF.  Wcscott _ 316 

Surgeon's  Certificate — Fraud  or  Mistake: 

W^bere  surgeon's  certificate  of  disability  states  that  disability,  alleged,  existed  prioi 
to,  or  at  enlistment,  it  shall  be  accepted  as  establishing  the  fact,  unless  fraud 
or  mistake  be  apparent  on  the  face  of  the  certificate  itself. 

Fraiicid  N.  Hhies -. .332 

PRACTICB. 

Certificate  of  Disability— Ruling  No.  55: 

Discharge  upon  surgeon's  certificate  of  disability  which  states  the  disability,  on  accoaot 
of  which  soldier  was  discharged,  existed  for  some  years  prior  to  enlistment  and 
said  discharge,  being  after  but  three  months  service:  Heldy  Rejection  proper. 
JohnHobari _ _ _ 122 

Claimants  not  Held  to  Strict  Rules  of  Pleading  : 

Applicants  in  pension  claims  shall  not  be  held  to  strict  rules  of  pleading,  to  descrip- 
tion of  technical  medical  terms,  nor  to  pathological  deductions. 

Prior  soundness  being  shown — the  reception  in  the  service  of  the  injury  alleged  and 
subsequent  existence  of  disability  therefrom — the  claimant  is  entitled. 

Morgan  Gandy . 158 

Desertion— Res  Adjudicata: 

Where  the  record  fails  to  discover  any  charge  of  desertion  extant  against  deceased 
soldier,  who  had  been  duly  pensioned  in  his  lifetime,  upon  proof  of  honorable 
discharge  (notwithstanding  previous  absence  without  leave),  for  disability  cod- 
tracted  in  the  service:  He/rf,  That  the  question  of  decedent's  s1atu<i  is  res  afijudi- 
cata^  and  it  is  not  competent  for  the  Goverumeut  to  require  his  widow  to  go 

behind  such  record. 

SaMha  C,  tvidow  of  NailmmtX  Avtcrtovy -  -- .^- 
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Informal  Declaration— Act  op  March  3,  1879:       ^ 

An  application  in  the  form  of  a  letter  is  not  a  sufficient  declaration,  under  section 
4714  of  the  Revised  Statutes,  to  exempt  a  claim  from  the  limitation  Hxed  by 
the  act  of  March  3,  1879. 

Failure  to  file  a  declaration  within  time  to  avoid  the  statutory  limitation  is  not  ex- 
cused by  alleged  delay  in  the  mails. 

George  C.  Smith.,. - 69 

Insufficient  Declaration: 

If  the  declaration  does  not  state  a  case,  the  claimant  should  be  so  advised  and  no 
further  action  taken  until  a  sufficient  declaration  is  filed. 

Ainanda  GiUena _ _. 54 

Limitation— Section  4693,  Revised  Statutes: 

Claims  of  State  militiamen  or  non-enlisted  men,  claiming  disabilities  contracted  in 
temporary  service  in  battle  against  rebels  or  Indians,  barred  unless  prosecuted 
successfully  to  issue  prior  to  July  4,  1874. 

Andrew  T.  Slifl .  —  103 

Motion  for  Review  op  Departmental  Decision: 

Upon  motion  for  review  of  a  Departmental  decision,  upon  proper  application,  the 
Department  will  review  its  former  decision  upon  the  facts  and  the  law. 

BicJMrdL.  Shelley 132 

Cohsioeration  of  Appeals  in  Cases  of  Desertion: 

The  Department  will  not  take  jurisdiction  in  cases  of  enlistment  in  violation  of  the 
twenty-second  article  of  war,  until  the  charge  of  desertion  is  removed  in  the 
manner  provided  by  law. 

Margaret  A.  Taylor 42 

Examining  Surgeons— Single  Surgeon: 

The  report  of  a  board  of  examining  surgeons  is  recognized  under  the  law  as  entitled 

to  precedence  over  the  report  of  a  single  surgeon. 
The  certificate  ofan  examining  surgeon  can  not  be  set  aside  by  the  testimony  of 
either  family  physicians  or  neighbors. 

Joseph  L,  Tanner • 63 

Aj»peals— Res  Adjudicata: 

Repeated  appeals  of  the  same  claim,  .jased  upon  the  same  or  merely  cumulative 
evidence  which  does  not  aflfect  the  vital  status  of  the  claim,  will  not  be  con- 
sidered. 

3Iorgan  Gordon 188 

Board  of  Examining  Surgeons: 

The  findings  of  a  board  of  examining  sui^eons  can  not  be  controverted  by  lay  testi- 
mony or  the  evidence  of  a  family  physician. 

To  secure  justice  and  uniformity  of  practice  the  Department  must,  in  questions  of 
purely  medical  character,  rely  on  its  medical  advisers. 

Edward  H.  Crawford  .._ 48 

Rbbatino:  Discovery  of  Error: 

On  application  for  rerating  a  former  adjudication  of  the  Department  will  not  be  dis- 
turbed except  upon  the  most  conclusive  evidence  that  an  error  was  committed 
therein. 

NoahN,  Tyner .">.V 

16757  PEN 31 
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RKCONSIDEB  ATION : 

The  8tata<9  of  the  case  remainiDg  aach^nged,  aa  applicatioa  for  reconaideration  will 

not  be  entertained. 
Where  the  caa«ie  of  death  is  notattribatable  to  the  soldier^s  military  service,  no  title 

to  pension  is  shown.     The  rnling  in  the  case  of  Mary  Schernecker  is  not  aaihor- 

ity  for  a  contrary  conclusion. 

Ally  Bruner.^^^^ _-• 15 

Incbease—Nkw  Disability: 

Equitably  considered  the  claimant  is  not  regarded  as  having  accepted  the  first  actioD 
of  the  office  as  final. 

From  the  medical  evidence  herein,  and  the  report  of  the  medical  referee,  the  alleged 
heart  disease  is  taken  as  the  sequence  of  chronic  diarrhoea  and  rheumatism  in- 
curred in  the  service,  and  accepted  as  the  proper  basis  for  increase  of  rating. 
John  Wallace 16 

Special  Examination— Claimant's  Bubden: 

The  procurement  of  evidence  necessary  to  establish  a  prima  facie  claim  is  not  within 
the  purpose  of  special  examinations,  as  the  burden  of  supplying  such  evidence 
rests  upon  the  claimant. 

Alida  Cramer . 47 

Technical  Description  of  Disabilities— Medical  Referee: 

Pension  claimants  will  not  be  held  to  strict  technical  descriptions  of  their  disabili- 
ties, and  the  question  of  pathological  results,  in  alleged  disabilities,  will  be 
determined  by  the  Medical  lieferee. 

Robert  Crawford . 153 

Enlisted  Men— Civilian  Employes: 

The  act  of  January  29,  1887,  provides  service  pensions  for  enlisted  men  only,  who 
served  in  the  Mexican  war,  and  makes  a  broad  aud  clear  distinction  between 
such  men  and  civilian  employees,  who  are  not  fiensiouable,  under  said  act,  for 
the  services  performed  by  them. 

SamuelP.  Tafe 449 

PRESUMPTIVE   EVIDENCE. 

Presumption  of  Origin  in  Service: 

Where  the  preponderating  evidence  shows  that  claimant  was  in  good  health  at  the 
date  of  enlistment,  and  it  appears  that  at  the  date  of  discharge  he  was  laboring 
under  a  serious  disability,  and,  furthermore,  that  at  or  soon  after  discharge  Iw 
suffered  from  severe  paiu  in  the  head,  and,  without  other  cause  to  account  for 
its  origin,  blindness  ensued,  the  presumption  is  that  blindness  (the  alleged  dis- 
ability) was  due  to  the  service. 

OyphertP.  Gillett ._ 270 

Secondary  Cause— Presumption: 

A  pension  can  not  be  granted  upon  presumption  and  conjecture,  alone;  and,  where  the 
cause  of  death  might  have  been  due  as  well  to  other  circumstances  as  to  a  pen- 
sionable disability  previously  incurred  in  the  service,  it  must  be  shown  by  sat* 
factory  evidence  to  have  been  directly  produced  by  said  pensionable  disability 
Mary  A.  f  widow  of  Charles  E.  Mayhury  .— - 437 
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Pbbsumption  op  Prior  Soundness— Adverse  Record: 

Where  the  record  overcomes  the  presumption  of  prior  soanduess,  and  no  incnrrenoe 
of  the  alleged  disability  is  shown  in  the  service  or  line  of  duty:  Hcld^  Rejection 
proper. 

Tliomas  Woods 247 

RECORDS— PRIOR  SOUNDNESS. 

>£PABTMEKTAL  RECORDS— CoRRRCTION : 

The  records  of  the  War  Department,  as  far  as  they  go,  must  he  taken  as  furnishing 
the  correct  history  of  the  military  service  of  a  claimant  for  pension,  and  it  is  in 
the  power  of  neither  the  Commissioner  of  Pensions  nor  the  Secretary  of  the 
Interior  to  alter  such  records.  If  erior  exist  in  said  records,  it  must  be  cor- 
rected, if  at  all.  by  the  proper  officer  of  the  War  Department. 

Samuel  Everman - - 418 

lospiTAL  Record— Origin  of  Disability: 

1.  Where  claimant  has  a  hospital  record  in  the  service,  the  presumption  is  that 

said  record  embraced  all  the  treatment  which  claimant  received  and  all  the  disa" 
hilUies  for  which  he  was  treated  in  said  hospital;  and  ''this  presumption  will 
obtain  until  the  contrary  is  clearly  and  sati^ifactorily  shown  by  competent 
evidence." 

2.  Circumstantial  evidence  as  to  the  origin  of  an  alleged  disability  must  be  fortified 

by  record  evidence,  showing  treatment  and  existence  of  alleged  disability  in  a 
pensionable  degree,  in  the  service  or  at  date  of  discharge. 

Gotaieb  Ungcr 439 

^jsvr  Disabilities: 

A  record  of  hospital  treatment  is  presumptively  correct,  covering  aJU  the  disabilities 
for  which  the  soldier  was  treated ;  and  the  absence  in  such  record  of  newly  alleged 
disabilities  raises  the  presumption  that  the  soldier  was  free  from  them  while 
under  hospital  treatment. 

Thomas  J.  Irwin- - __ 425 

'BioR  Soundness— Surgeon's  Certificate: 

Where  surgeon's  certificate  of  discharge  certifies  to  soldier's  prior  unsoundness  and 
the  presumption  that  such  certificate  was  correct  is  unrebutted:  Held^  Widow's 
claim  not  established. 

Charlotte  Betz _ - 124 

Certificate  of  Discharge  for  Disability: 

Prior  soundness  being  established  and  certificate  of  discharge  for  disability — with 
other  strong  evidence  going  to  show  the  incurrence  of  the  disability  alleged: 
Heldf  Claim  established. 

William  H.  H.Stone _ -. -.182 

iDVERSE  Record: 

Where  prior  soundness  is  shown,  with  ten  months'  active  service  before  any  hospital 
treatment,  and  the  incurrence  of  the  disability  alleged  is  testified  to  by  officers 
and  comrades:  Held,  Sufficient  proof  to  overthrow  adverse  record  made  without 
full  knowledge  of  claimant's  past  condition. 

John  Bartow -Vt^ 
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Becobd  of  Casualty  ix  Action: 

Where  claimant  alleges  the  incurrence  of  a  pensionable  wound  in  action,  disabling 
him  for  daty,  the  statements  of  record  shoald  be  taken  as  entitled  to  extraor- 
dinary weight,  inasmuch  as  the  casualties  or  losses  incident  to  an  engagement 
were  required  to  be  recorded  and  reported  with  accuracy  in  the  service;  and  the 
most  positive  and  conclusive  evidence  ia  required  to  establish  the  incnrreDoeof 
an  unrecorded  or  unreported  injury  in  action,  or  to  satisfactorily  explain  tlie 
absence  of  such  a  record. 

James  B,  Rodman 288 

Pbiob  Soundness: 

The  presumption  of  law  is  in  favor  of  claimant's  soundness  prior  to  enlistment  in 
the  service;  but  such  presumption  may  be  overcome  by  positive  and  direct  tes- 
timony establishing  the  contrary. 

James  Bundy _ - _ 356 

Pbiob  Soundness: 

Where  prior  soundness  is  shown,  incurrence  of  the  disability  alleged  in  the  service 
and  Hue  of  duty,  and  continuance  since  discharge:  Hdd^  Claim  established. 
JohnRichards 233 

Pboof  of  Continuance: 

Prior  soundness  being  shown,  the  reception  of  the  ii^jury,  as  alleged,  in  line  of  daty, 
and  disability  shown  to  have  been  continuous:  Held,  Claimant  entitled  to  pen- 
sion. 

William  B.  rierce 206 

Record  Evidence: 

Where  the  official  record,  made  at  the  time,  shows  claimant  was  treated  for  another 
disability  than  the  one  alleged  and  relied  upon  in  his  claim:  Held,  This  record 
can  not  be  overthrown  by  slight  evidence  made  twenty  years  afterwards. 

Rodman  E.  Wdch _ 251 

Record  Evidence— Claimant's  Swobn  Statements: 

A  hospital  record,  showiug  treatment  for  certain  disabilities  in  the  service,  furnishes 
the  legal  presumption  that  said  record  embraced  all  the  disabilities  that  claim- 
ant had  contracted  at  the  time  it  was  made,  and,  therefore,  where,  subaeqaeot 
to  discharge,  claimant  swore,  and  by  others  sought  to  prove,  that  the  disabilities 
alleged  in  his  application  for  pension,  but  not  embraced  in  his  hospital  recoil, 
were  due  to  causes  not  connected  with  the  service ;  held,  that  claimant's  state- 
ments under  oath,  in  conjunction  with  the  aforesaid  legal  presumption,  shoold 
be  accepted,  as  proof  that  his  alleged  disabilities  were  not  due  to  the  service. 
John  W.  Dallon 450 

RATES— RERA  TING. 

Fixing  Rates— Poweb  of  the  Commissioneb: 

Where  the  law  fails  to  name  certain  disabilities  and  affix  their  ratings  in  express 
terms,  the  Commissioner  of  Pensions  has  the  power,  which  it  is  his  duty  to  ex- 
ercise under  the  general  pension  laws,  to  designate  such  disabilities  by  nsme 
and  affix  the  corresponding  rates,  which  he  has  the  power,  also,  to  counter- 
mand, add  to,  or  to  abridge. 

Daniel  Lauback 318 
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Kbbating — ^AcT  OF  March  3, 1883: 

Rating  at  thirty  dollars  per  month  under  the  act  of  March  3,  1883,  extends  only  to 
(1)  loss  of  an  arm  at  or  above  the  elbow,  (2)  loss  of  a  leg  at  or  above  the  knee, 
or  (3)  any  other  disability  amounting  to  incapacity  for  the  performance  of  man- 
ual labor. 

A  disability  equivalent  to  the  loss  of  an  arm  is  not  ratable  at  thirty  dollars  per 
month  under  said  statute. 

The  case  of  Thomas  H.  Martin  overruled. 

Jokn  Smith 39 

Kebaung — INCBKASK — Res  Adjudicata: 

Old  cases,  long  since  adjudicated  by  previous  administrations,  will  not  be  reopened, 
reconsidered,  or  readjusted  upon  the  mere  allegation  of  the  pensioner  that 
proper  weight  had  not  been  given  to  the  evidence  in  the  original  adjudication. 
It  will  be  done  only  upon  cohclusive  and  palpable  evidence  of  error  or  mis- 
take. 

The  decision  in  Tyner  and  Coleman  cases  affirmed. 

Bimey  Hoyt 70 

)BioiNAL  Rating — Increase  of  Disability: 

A  soldier  in  receipt  of  pension  fo^  loss  of  hand  or  foot  is  not  entitled  to  a  higher 
rate  because  of  disabilities  from  other  causes  unless  the  conjoined  effect  of  all 
incapacitates  him  for  the  performance  of  any  manual  labor. 

Augustus  Annand 126 

fEDiCAL  Evidence  the  Basis: 

Ratings  are  made  by  the  Pension  Office  upon  the  medical  evidence  in  each  case, 
inasmuch  as  such  evidence  shows  the  nature  anddegiee  of  a  pensionable  disa. 
bility. 

Where  no  increase  of  disability  is  shown  there  can  be  no  increase  of  pension. 

JohnAllee __ 241 

iEDiCAL  Recommendations: 

Where  ratings  have  been  made  in  conformity  with  the  medical  reoommendatioTis 
from  time  to  time,  and  they  are  pronounced  just  and  sufficient  by  the  medical 
referee:  Held,  Not  entitled  to  re-rating. 

WiUiamL,  D.  O'Grady.., 222 

(b-batino  and  Increase— Acts  of  June  18,  1874,  and  June  16,  1880: 

To  entitle  a  claimant  to  a  rating  of  $50  per  month,  under  the  act  of  June  18,  1874, 
he  must  be  *'so  permanently  and  totally  disabled  as  to  require  the  regular  and 
personal  aid  and  attendance  of  another  person.'' 

To  entitle  a  claimant  to  increase  from  $50  to  $72,  as  provided  by  the  act  of  June  16, 
1880,  he  must  have  been  then  (at  date  of  passage  of  the  act)  in  receipt  of  $50 
per  month,  or  have  had  an  application  for  increase  pending  at  the  date  of  it^ 
passage. 

James  B,  Hanvey 216 

{s-batinq  and  Increase— Res  Adjudicata: 

1.  Increase  of  pension,  as  provided  for  by  act  of  June  16,  1880,  applies  only  to  such 

claimants  as  were  then  (at  date  of  the  passage  of  the  act)  receiving  a  pension  of 
$50  a  month,  or  who  had  an  application  pending  for  increase  at  the  date  of  the 
passage  of  said  act. 

2.  The  question  as  to  right  to  increase,  having  heretofore  been  decided  by  a  depart- 

ment decision,  is  res  adjudicata, 

Howland  M.  Jones ,,. « -^^^^ 
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Specific  Disability— Rule  No.  130:  \ 

Claimant  in  receipt  of  all  he  is  entitled  to  ander  the  rulings  covering  his  specific  ' 
disability.  f 

George  Jf.  Row _ 147 

Rebatixo:  Examining  Subobons*  Cbbtificate:  j 

In  the  consideration  of  appeals  for  rerating  the  Department  relies  upon  the  oertifi-  < 
cates  of  the  examining  saqgeons  relative  to  the  degree  of  disability  from  time  to 
time. 

WiUonG.  Gray 120  i 

RESTORATION. 

Doubtful  Evidence— Lack  of  Hospital  Recobd: 

Where  a  soldier  claims  for  a  disability  for  which  there  is  no  hospital  record,  and  ihd 
proof  of  incarrence  is  weak  and  testimony  as  to  prior  ansoandne»  is  conflict- 
ing, claimant's  reputation  for  tm'Vnln'ss,  morality,  and  sobriety  being  bad. 
Held,  Not  a  case  for  restoration. 

Beuben  Wirtz 3W 

Restoration  for  Disability  "in  Line  of  Duty:" 

Where  certificate  of  discharge  shows  the  disability  alleged  was  contracted  in  line  of 
duty,  and  presumption  of  prior  soundness,  raised  by  soldier^s  enlistment,  ill 
strengthened  by  competent  proof  which  remains  unrebutted:  Hdd,  AppeUant'sj 
name  should  be  restored  to  pension-roll. 

Aiuon  Howe - . 198  ikr 

SPECIAL  ACTS. 

EouNTY  Lan0  Claim— Act  of  March  3,  1855: 

To  entitle  a  claimant  to  bounty  land  after  1790  and  prior  to  March  3, 1855,  theserr- 
ice  of  claimant  must  have  been  rendered  at  the  seat  of  war. 

Martin  Tuhhs _. 187 

Pension  by  Special  Act  of  Congress — Arrears: 

When  pension  is  granted  by  the  Pension  Office,  free  from  interposition  of  Congress,  K 
the  payment  should  begin  at  date  of  claimant's  dischaige  from  service— unless 
a  conclusive  fact  warranto  a  different  ruling. 
When  claimant  obtains  relief  by  special  act  of  Congress  the  payment  must  begin  at 
the  date  of  passage  and  approval  of  the  act — unless  the  act  itttelf  specify  some 
other  date. 
When  claimant  is  granted  pension  by  special  act,  he  is  cut  off  from  all  arrears— unless 
the  special  act  expressly  provides  otherwise. 

Altin  Walker 143 

Pension  under  Special  Act: 

1.  Where  soldier  is  pensioned  under  Special  Act  of  Congress  for  certain  disabilities, 

he  can  not  surrender  bis  pension  under  said  Act  and,  in  lien  thereof,  claim  pen- 
sion for  the  same  disabilities  under  the  general  pension  laws. 

2.  The  doctrine  announced  in  Edwin  R.  Tucker,  No.  123642,  (Pension  Decision 

Vol.  1,  p.  1)  reasserted  and  applied. 

James  Long - ,..& 
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t^TSK  IN  Service—Special  Act: 

1.  The  Ck)mniissioner  of  Peosious,  when  granting  pension  under  a  special  act  of 

(yongreas,  must  be  governed  by  the  terms  of  said  act  indicating  the  rank  at 
which  claimant  is  to  be  pensioned,  and  by  the  medical  examinations  by  which 
the  degree  of  claimant's  diaahiliiy  is  determined. 

2.  If  there  appear  an  error  in  the  special  Act,  as  claimant  may  allege,  said  claimant 

must  look  to  Congress  for  his  remedy,  and  not  to  either  the  Secretary  of  the  In- 
terior or  the  Commissioner  of  Pensions,  neither  of  whom  possesses  any  discre- 
tionary authority  in  the  premises. 

James  H,  Young  -... -. 445 

^IGHT  TX>  ABBEABS: 

Section  4715  of  the  Revised  Statutes  is  restricted  to  such  pensions  as  are  granted 
under  the  general  law,  and  has  no  application  to  a  pension  granted  by  special 
act. 

The  effect  of  a  special  act  granting  a  pension  is  to  cut  off  the  pensioner  from  all 
claim  to  arrears,  or  to  any  other  additional  sum  than  that  expressly  provided 
for  in  such  special  act. 

The  decision  in  case  of  Charles  Lynch  overruled. 

EdwinE,  Tucker-. ^ 1 

B^AB  OF  1812— Act  of  Mabch  9,  1878: 

Service  rendered  after  the  ratification  of  the  treaty  of  peace  does  not  entitle  the  ap- 
plicant to  pension  under  the  act  of  March  9, 1878. 

William  Thompson 36 

Bebvice  Pension— Act  of  Jan  u  a  by  29,  1887. 

In  cases  wherein  it  appears  that  the  military  organization,  to  which  claimant 
belonged  during  the  war  with  Mexico,  did  no  service  in  Mexico,  nor  on  either 
the  coasts  or  the  frontier  thereof,  nor  en  route  thereto,  and  wherein  claimant 
has  not  been  "personally  named"  in  any  resolution  of  Congress  for  any 
*' specific  service  "  in  said  war,  a  service  pension  on  account  of  the  war  with 
Mexico  is  not  due  under  the  act  of  January  29,  1887. 

George  E.  Brockman 453 

SURGEON'S   CERTIFICATE. 

Pboof  of  Mistake: 

The  rulCi  that  the  statements  contained  in  a  certificate  of  disability  shall  be  taken  as 
fully  establishing  the  facts  contained  therein,  may  be  overthrown  in  exceptional 
cases  wherein  it  is  apparent,  upon  the  face  of  the  certificate,  that  a  '*  mistake" 
of  facts  has  been  made ;  or  wherein  the  existence  of  a  *'  mistake"  is  established 
by  positive  and  conclusive  evidence. 

Benjamin  Tutt _ 412 

[Jeetificate  of  Disability— Second  Sebvice: 

1.  Cotemporaneous  statements  in  the  certificate  of  disability  upon  which  the  sol- 
dier was  discharged  are  held  to  be  not  only  sufficient  to  overcome  the  presump- 
tion of  prior  soundness,  but  as  fully  establishing  the  facts  therein  stated,  until 
overthrown  by  unquestionable  evidence. 

The  soldier's  second  enlistment  raises  the  presumption  that,  if  any  disability  was 
contracted  in  the  first  service,  he  had  recovered  from  it  when  he  presented  him- 
self for  enlistment  in  the  second  service. 

William  Banner. :^\^ 
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COTEMPOBANEOUS  RECORD— SUBG EON ^S  CERTIFICATE: 

A  surKeon's  certificate  of  disability,  on  which  claimant  was  discharged,  being  sileol 
as  to  claimant's  declaration  that  the  injury  alleged  was  received  tn  the  write, 
famishes  a  strong  presumption  that,  if  claimant  had  been  disabled  as  alleged, 
the  surgeon  would  have  known  it  and  mentioned  it  in  the  certificate;  andiaid 
certificate,  being  record  evidence,  can  not  be  overcome  by  adverse  lay  testimoDy 
given  years  after  the  alleged  incurrence  of  the  disability. 

James  H.  DeaUey — _ 404 

Fraud— Surgeon's  Certificate: 

Where  fraud  is  shown  to  exist  in  the  statements  of  claimant,  upon  which  is  based 
a  surgeon's  certificate  of  disability ,  such  certificate  will  be  considered  as  an  ex- 
ception under  the  departmental  ruling  in  the  case  of  Ellis  Luther  (Vol.  1  P.  D., 
p.  387),  and  in  similar  cases;  and  the  fraudulent  statements  contained  iosocb 
certificate  will  be  disregarded  in  the  adjudication  of  the  case. 

WUwnS.  Dillingham 443 

Disability  after  Enlistment: 

The  appearance  of  a  disability  shortly  after  enlistment  is  in  corroboration  of  the  sv- 
geon's  certificate  that  sue  h  disability  existed  prior  to  enlistment. 

Jeremiah  Smith ,.^ 37 
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The  decisions  contained  in  this  volame  re  appear  as  printed  in  the 
original  issue.  The  laws  of  the  United  States  governing  the  granting 
of  Army  and  Navy  pensions  have  been  brought  up  to  date  as  amended 
by  Congress  since  the  first  print  of  the  volume,  December  17,  1887. 
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REVISED  STATUTES  NOW  IN  FORCE  APPERTAINING  TO  PENSIONS. 


Sec.  4G92.  Every  person  spccilled  in  tbe  several  classes    who  nn  ena 
enamerated  in  tbe  following  section,  wbo  lias  been,  since  — ^p<»  on*- 
tbe  foarth  day  of  Marcb,  eigbteen  bnndred  and  sixty-one,  ists.  '  ' 
or  who  is  bereafter  disabled  under  tbe  conditions  tberein  isoT*  ^' ^*  ^'^^' 
stated,  shall,  upon  making  due  proof  of  the  fact,  according 
to  such  forms  and  regnlations  as  are  or  may  be  provided  i]i 
piirsaance  of  law,  be  placed  on  the  list  of  invalid  pensioners 
of  the  United  States,  and  be  entitled  to  receive,  for  a  total 
disability,  or  a  permanent  specific  disability,  such  pension 
as  is  hereinafter  provided  in  such  cases ;  and  for  an  inferior 
disability,  except  in  cases  of  i>ermanent  specific  disability, 
for  which  the  rate  of  pension  is  expressly  provided,  an 
amount  proportionate  to  that  provided  for  total  disability ; 
and  such  pension  shall  commence  as  hereinafter  provided, 
and  continue  during  the  existence  of  the  disability. 

Sec.  4693.  The  persons  entitled  as  beneficiaries  under   BenefldftrUt 

^  under  preceding 

the  preceding  section  are  as  follows :  ■action. 


First.  Any  officer  of  the  Army,  including  regulars,  vol-  ^<»-i.8March 


1873. 


unteers,  and  militia,  or  any  officer  in  the  Navy  or  Marine  ^c.i.  i<  July. 
Corps,  or  any  enlisted  man,  however  employed,  in  tbe  mili- 
tary or  naval  service  of  the  United  States,  or  in  its  Marine   wiietLer  rcpu- 

Corps,  whether  regularly  mustered  or  not,  disabled  by  rea-  not 

son  of  any  wound  or  injury  received,  or  disease  contracted,    sec.  u,  4  juiy, 
while  in  the  service  of  the  United  States  and  in  the  line  of  seo.  1.3  March, 

,     .  1873. 

duty.  Sec  10, 14  July, 

Second.  Any  master  serving  on  a  gunboat,  or  any  pilot,   Maatcra. 
engineer,  sailor,  or  other  person  not .  regularly  mustered,    ncsointion,  le 
serving  upon  any  gunboat  or  war- vessel  of  the  United  *'^"'^*'^^' 
States,  disabled  by  any  wound  or  injury  received,  or  other- 
wise incapacitated,  while  in  the  line  of  dut3%  for  i)rocuring 
his  subsistence  by  manual  labor. 

Third.  Any  person  not  an  enlisted  soldier  in  the  Army,    Reo.  1.3  March, 
serving  for  the  time  being  as  a  member  of  the  militia  of  any 
State,  under  orders  of  an  officer  of  the  United  States,  or 
who  volunteered  for  the  time  being  to  serve  with  any  rogu- 
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!•&**  *  ^  •^"^^•larly  organized  military  or  naval  force  of  tho  United  States, 
or  \rbo  otbcrwisc  volunteered  and  rendered  service  in  any 
engagement  with  rebels  or  Indians,  disabled  in  conscqueuce 
of  wounds  or  injury  received  in  tbe  lino  of  duty  in  sucb 
8M.u,27Jiiiy,  temporary  service.    But  no  claim  of  a  State  militiaman,  or 
non-enlisted  person,  on  account  of  disability  from  wounds 
or  injury  received  in  battle  witb  rebels  or  Indians,  wbilc 
temporarily  rendering  service,  sball  be  valid  unless  prose- 
cuted to  a  successful  issue  prior  to  tbe  fourtb  dajr  of  Jaly, 
eighteen  bundred  and  seventy-four, 
jg^^'***™^'     Fourtb.  Any  acting  assistant  or  contract  surgeon  dis- 
\^  ^ '  March,  abled  by  any  wound  or  injury  received  or  disease  contracted 

in  tbe  line  of  duty  wbile  actually  performing  the  duties  of 
assistant  surgeon  or  acting  assistant  surgeon  witb  any  mili- 
tary force  in  tbe  field,  or  in  transitu,  or  in  hospital. 
Sea  1.3 March,  Fifth.  Any  provost- marshal,  deputy  provost-marshal,  or 
s<>e.  1, 25  Joiy.  enrolliug-officer  disabled,  by  reason  of  any  wound  or  injury, 
received  in  the  discharge  of  his  duty,  to  procure  a  subsist- 
ence by  manual  labor. 

cuiiSfdfiJbiiit?  ^^^*  ^^^^'  ^^  person  shall  be  entitled  to  a  pension  by 
incurrraBinco  27  reason  of  wounds  or  injury  received  or  disease  contracted 

July,  18C8.  •*      "^ 

"^d  3  March  '^^  ^^^  scrvicc  of  tbc  United  States  subsequent  to  tbe  twenty- 
^^2  27  Jul  8^^'^^^^  ^^y  ^^  Joly?  eighteen  hundred  and  sixty-eight,  uu- 
1808.    '  *  less  the  i>erson  who  was  wounded,  or  injured,  or  contracted 

the  disease  was  in  the  line  of  duty;  and,  if  in  the  military 
service,  was  at  the  time  actually  in  the  field,  or  on  the 
march,  or  at  some  i)ost,  fort,  or  garrison,  or  eu  route,  by 
direction  of  competent  authority,  to  some  post,  fort,  or  gar- 
rison ;  or,  if  in  the  naval  service,  was  at  tbe  time  borne  on 
the  books  of  some  ship  or  other  vessel  of  the  United  States, 
at  sea  or  in  harbor,  actually  in  commission,  or  was  nt  some 
naval  station,  or  on  his  way,  by  direction  of  competent 
authority,  to  the  United  States,  or  to  some  other  vessel,  or 
naval  station,  or  hospital. 

^**rfr^'fo?     ®^^'  ^^^^'  "^^®  pension  for  total  disability  shall  be  as 
total  dinabumea.  follows,  namely :  For  lieutenant-colonel  and  all  oflScers  of 
Sec 2. 8 March,  higher  rank  in  the  military  service  and  in  the  Marine  Corps, 
Seel.  14  July,  and  for  captain  and  all  officers  of  higher  rank,  commander, 
surgeon,  paymaster,  and  chief  engineer,  respectively  rank- 
ing with  commander  by  law,  lieutenant  commanding  and 
master  commanding,  in  the  naval  service,  thirty  dollars  per 
month ;  for  major  in  the  military  service  and  in  the  Marine 
Corps,  and  lieutenant,  surgeon,  paymaster,  and  chief  engi- 
neer, respectively  xai\\Ai\^'^\\iXi\v^\i^ft\i'5iL^^  b^  law^  and  passed 
assistant  surgeon  \n  ttx^  n^^v^X  ^sstN\Q»*\>'sa^\iV3-^^si,  ^^j^ss^ 
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per  mouth ;  for  captain  in  the  military  service  and  in  the 
Marine  Corps,  chaplain  in  the  Army,  and  provost-marshal, 
professor  of  mathematics,  master,  assistant  surgeon,  assist-    EnroUins-offl 
ant  paymaster,  and  chaplain  in  the  naval  service,  twenty  depiuy°^pro?Mt 

dollars  per  month ;  for  first  lieutenant  in  the  military  scrv-  °^"^^' 

ice  and  in  the  Marine  Corps,  acting  assistant  or  contract  isoe.*'  *'      "  ^' 
surgeon,  and  deputy  provost-marshal,  seventeen  dollars  per  giSS."*'**^'  ^^^' 
month;  for  second  lieutenant  in  the  military  service  and  in    sec2,8March, 
the  Marine  Corps,  first  assistant  engineer,  ensign,  and  pilot  ^^^ 
in  the  naval  service,  and  enrolling-officer,  fifteen  dollars  per 
month ;  for  cadet-midshipman,  passed  midshipman,  midship- 
men, clerks  of.  admirals,  and  i^aymastcrs,  and  of  other  offi- 
cers commanding  vessels,  second  and  third  assistant  engi- 
neer, master's  mate,  and  all  warrant-officers  in  the  naval  serv- 
ice, ten  dollars  per  month ;  and  for  all  other  persons,  whose 
rank  or  office  is  not  mentioned  in  this  section,  eight  dollars 
per  month ;  and  the  masters,  i)ilots,  engineers,  sailors,  and 
crews  upon  the  gunboats  and  war-vessels  shall  be  entitled 
to  receive  the  pension  allowed  herein  to  those  of  like  rank 
in  the  naval  service.  * 

Sec.  4696.  Every  commissioned  officer  of  the  Army,  Navy,  ghau^iSf  ^oS 
or  Marine  Corps  shall  receive  such  and  only  such  pension  as  JS^iJJo  dS]Ji,}if{* 
is  provided  in  the  preceding  section  for  the  rank  he  held  at  ^m  contracted. 


the  time  he  received  the  injury  or  contracted  the  disease   sec.2,3March, 

1873 

which  resulted  in  the  disability  on  account  of  which  ho  may  see  see.  i,  i4 
be  entitled  to  a  pension ;  and  any  commission  or  presiden- ''"J^'  ^^^' 
tial  appointment,  regularly  issued  to  such  person,  shall  betonninos  rank 
taken  to  determine  his  rank  from  and  after  the  date,  as  given  <ute  gwen  in  the 
in  the  body  of  the  commission  or  appointment  conferring  miuion.  ^*^™' 
said  rank :  Provided.  That  a  vacancy  existed  in  the  rank    sec.  7.  e  June 

1868« 

thereby  conferred ;  that  the  person  commissioned  was  not 
disabled  for  military  dutyj  and  that  he  did  not  willfully 
neglect  or  refuse  to  be  mustered. 

Sec.  4697.  For  the  period  commencing  July  fourth,  eight-    ^ate  ^J^™- 
cen  hundred  and  sixty-four,  and  ending  June  third,  eighteen  ponaion  for  per- 

>f  7  o  7      o  manont  and  ape* 

hundred  and  seventy-two,  those  persons  entitled  to  alessciflo  diaabiiitiea 

'  -   anbaeqnent  to 

pension  than  hereinafter  mentioned,  who  shall  have  lost  both  4  July,  isei  and 

feet  in  the  military  or  naval  service  and  in  the  line  of  duty,  f872. ' 

shall  be  entitled  to  a  pension  of  twenty  dollars  per  month ;    seo.2.o'-C7¥oh, 
for  the  same  period  those  persons  who,  under  like  circum-    seo.  s,  4  July, 

;  "^  "      Soo  Bee.   1,  6, 

*A8  to  rato  for  passed  ossistaDt  CDgiDcers,  assistant  cngiucors,  and  Jane,   1806,  and 

cadfet-eiiginccra  in  tho  Navy,  seo  act  3  March,  1877.    As  to  rato  for  '*  en-  *^  *»  ^^  "^^^^ 

signs"  "cadot- midshipman,"  *' clerks  of  admirals,"  and  of  other  ofti-    gB0.8,8Mftrch| 

cers  commanding  vessels,"  seo  section  2,  3  March,  1873.    For  ImtAW.^^^ 

commanden,  see  act  18  Jane,  1878. 
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stances,  shall  Lave  lost  both  liands  or  the  sight  of  l)oth  eyes, 
shall  be  eutitled  to  a  pension  of  twenty-five  dollars  per 
month;  and  for  the  period  commencing  March  third,  eight- 
een hundred  and  sixty-five,  and  ending  June  third,  eighteen 
hundred  and  seventy-two,  those  persons  who  under  like  cir- 
ForioMofiuuid  cumstauccs  Shall  have  lost  one  hand  and  one  foot  shall  be 
^Feb!!  1^.  ^  entitled  to  a  pension  of  twenty-dollars  per  month  ;  and  for 

the  period  commencing  June  sixth,  eighteen  hundred  and 

sixty-six,  and  ending  June  third,  eighteen  hundred  and  sev- 

iumd«!botb^^ei?  ^^^^-J'^^^)  thoso  pcrsous  who  uudcr  like  circumstances  shall 

^'.^}h  ^^hS^  have  lost  one  hand  or  one  foot  shall  be  entitled  to  a  pension 

act  17  June,  1878,  ^  ^ 

•nd3March.i879.  of  fifteen  dollars  per  month ;  and  for  the  p«nod  commenc- 

For  le|s  ampu- 

utedathiD^oiDt,  ing  Juuo  sixth,  eighteen  hundred  and  sixty-six,  and  ending 
ii79.  '  June  third,  eighteen  hundred  and  seventy-two,  those  persons 

jaiie.°i8(».^^     entitled  to  a  less  pension  than  hereinafter  mentioned,  who 

by  reason  of  injury  received  or  disease  contracted  in  tbe 
military  or  naval  service  of  the  United  States  and  in  tiie 
line  of  duty  shall  have  been  permanently  and  totally  disabled 
in  both  hands,  [or  who  shall  have  lost  the  sight  of  one  eye, 
Sec.  1^  act  27  thc  Other  having  becu  previously  lost,]  or  who  shall  have  been 
As'to  total  and  otherwise  so  totally  and  permanently  disabled  as  to  render 
foTa^o  bV^^bS  them  utterly  helpless,  or  so  nearly  so  as  to  require  regular 
i^ane.mi.an^  personal  aid  and  attendance  of  another  person,  shall  bo  en- 
act 16  June,  1880.  ^j^j^^  ^^  ^  peusiou  of  tweuty-fivc  dollars  per  month ;  and  for 

the  same  period  those  who  under  like  circumstances  shall 
have  been  totally  and  permanently  disabled  in  both  feet 
or  in  one  hand  and  one  foot,  or  otherwise  so  disabled  as  to 
be  incapacitated  for  the  performance  of  any  manual  labor, 
but  not  so  much  as  to  require  regular  personal  aid  and 
attention,  shall  bo  entitled  to  a  pension  of  twenty  dollars 
per  mouthy  and  for  the  same  period  all  persons  who  under 
like  circumstances  shall  have  been  totally  and  permanently 
disabled  in  one  hand  or  one  foot,  or  otherwise  so  disable4l 
as  to  render  their  inability  to  perform  manual  labor  equiva- 
lent to  tbe  loss  of  a  hand  or  foot,  shall  be  entitled  to  a  pen- 
sion of  fifteen  dollars  per  month. 

Kate  and  com-     Qeo.  4698.*  From  and  after  Junefourth,  eighteen  hundred 

menccmentof  '     ^ 

pensioii  for  per-  and  sevcntv-two,  all  persons  entitled  by  law  to  a  less  pen- 

nanoutaDd  spo-    ,  "  ^  '^  ..i.,  .,. 

ciflo  disabuitiea  siou  tbau  hereinafter  specified,  who  while  in  the  mibtary  or 
Jane,  1872.        uaval  scrvicc  of  the  United  States,  and  m  line  of  duty, 
See.  4. 3  March,  shall  havc  lost  the  sight  of  both  eyes,  or  shall  have  lost  the 
Ait  8  Jm»§,  sight  of  one  eye,  the  sight  of  the  other  having  been  pre- 
viously lost,  or  shall  have  lost  both  hands,  or  shall  have  lost 


•Amended  by  acta  oi  3uyig  \^,  \«1\  ^St^\  'S^^^xj.w^  ^^^A^h:  \  June  IT, 
1878:  »f  arch  3,  ltf79 ;  3TOo\^,\«^\>ll'M<i\v^A^»^\  ^^^'^^^^^^^^ 
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both  feet,  or  been  permanently  and  totally  disabled  In  the 
same,  or  otherwise  so  permanently  and  totally  disabled  as 
to  render  them  ntterly  helpless,  or  so  nearly  so  as  to  require 
the  regular  personal  aid  and  attendance  of  another  person,    At  u  toui  ai  a 
8haU  be  entitled  to  a  pension  of  thirty-one  dollars  and  K2!»e£!°^^  Mt 
twenty- five  cents  per  month;  and  all  persons  who,  under iSuoj'un^^iSw! 
like  circumstances,  shall  have  lost  one  hand  and  one  foot,   Furiouorhan<i 
or  been  totally  and  permanently  disabled  in  the  same,  or  S  Feb?A5^.  ^^ 
otherwise  so  disabled  as  to  be  incapacitated  for  performing 
any  manual  labor,  but  not  so  much  as  to  require  regular  ^^•'^■{J^^^Jj}]* 
personal  aid  and  attendance,  shall  be  entitled  to  a  pension  JJt  n  janT^is?? 
of  twenty-four  dollars  per  month ;  and  all  persons  who  un-  •ndSMarcb.isro: 
der  like  circumstances,  shall  have  lost  one  hand,  or  one  foot, 
or  been  totally  and  permanently  disabled  in  the  same,  or 
otherwise  so  disabled  as  to  render  their  incapacity  to  per- 
form manual  labor  equivalent  to  the  loss  of  a  hand  or  foot,  ^  ST  1".^  "I"?^ 
shall  be  entitled  to  a  pension  of  eighteen  dollars  per  month:  JJ®  *®^  ^  March. 
Provided,  That  all  persons  who,  under  like  circumstances, 
have  lost  a  leg  above  the  knee,  and  in  consequence  thereof  ^g^^'^Mwch. 
Are  so  disabled  that  they  cannot  use  artificial  limbs,  shall 
be  rated  in  the  second  class  and  receive  twenty-four  dollars 
per  month  from  and  after  June  fourth,  eighteen  hundred 
and  seventy-two ;  and  all  persons  who,  under  like  circum- 
stances, shall  have  lost  the  hearing  of  both  ecirs  shall  be 
entitled  to  a  pension  of  thirteen  dollars  per  month  from  the 
dame  date :  Provided^  That  the  pension  for  a  disability  not 
permanent,  equivalent  in  degree  to  any  provided  for  in  this  ^^^^-^ March, 
section,  shall,  daring  the  continuance  of  the  disability  in 
such  degree,  be  at  the  same  rate  as  that  heroin  provided  for 
a  permanent  disability  of  like  degree. 

Sec.  [4098^.]  Except  in  cases  of  permanent  specific  ^^sa- ^commaacw^^ 
bilities,  no  increase  of  pension  shall  be  allowed  to  commence  abilities  not  pei^ 

mnncnt  aoU  bjm^ 

prior  to  the  date  of  the  examining  surgeon's  certificate  estab-  cioc^ 

lishing  the  same,  made  under  the  pendijig  claim  for  increase,    scc.4,3March, 
and  in  this,  as  well  as  all  other  cases,  the  certificate  of  an    see  sec.  4,  lo 

.    .        '  i.        1  1      J  •     •  April,1860. 

examining  surgeon,  or  of  a  board  of  examining  surgeons, 
shall  be  subject  to  the  approval  of  the  Commissioner  of  Pen- 
sions. 

Sec.  4699.  The  rate  of  eighteen  dollars  per  month  may  be  j,,5{j*^J^o"h.* 
proportionately  divided  for  any  degree  of  disability  estab-    g^RSMarch, 
lished  for  which  section  forty-six  hundred  and  ninety-five  i^^s. 
makea  uo  provision. 


t 
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8iek-ieaTe.  gEo.  4700.  Officers  absent  on  sick-leave,  and  enlisted  men 
Tet»ra.n.fiir. absent  on  sick- furlough,  or  on  veteran-furloagh  with  the 
daty.  organization  to  which  they  belong,  shall  be  regarded  in  the 

86o.fl;8UaKhi  administration  of  the  pension  laws  in  the  same  manner  as  if 
^^  8.  6  Juno,  ^^^y  ^^^^  "^  ^^®  ^®^^  ^^  hospital. 

1886.    (On  Tetoran.farloocb  with  the  orcuiization  to  which  they  bdonsed-    Sec.  6, 3  llarch,  1873.) 

••^tloo  toraE     ^^^'  *^^^'  ^^^  period  of  service  of  all  persons  entitled  to 

°»<^ the  benefits  of  the  pension  laws,  or  on  accoant  of  whose 

^^soc  7, 3  March,  death  any  person  may  become  entitled  to  a  pension,  shall 
sjij.  0, 6  June,  bc  coustrucd  to  cxtcnd  to  the  time  of  the  disbanding  the  or- 
ganization to  which  such  persons  belonged,  or  until  their 
actual  discharge  for  other  cause  than  the  expiration  of  the 
service  of  such  organization. 

wMowi  and     Sec.  4702.*  If  any  person  embraced  within  the  provisions 

minora,    whan 

entitled.  of  scctions  forty-six  hundred  and  ninety-two  and  forty-six 

8eo.8,3iiarch.  huudrcd  and  ninety-three  has  died  since  the  fourth  day  of  j 
Sea  2, 14  July,  March,  eighteen  hundred  and  sixty-one,  or  hereafter  dies  by  t 
See.  11, 14 July,  reason  of  any  wonnd,  injury,  or  disease,  which,  under  the  I 
See.  4. 3  March,  conditions  and  limitations  of  such  sections,  would  have  en- 
^^^  titled  him  to  an  invalid  pension  had  he  been  disabled,  his 

widow,  or  if  there  be  no  widow,  or  in  case  of  her  death, 
without  payment  to  her  of  any  part  of  the  pension  herein- 
after mentioned,  his  child  or  children,  under  sixteen  years 
of  age,  shall  be  entitled  to  receive  the  same  pension  as  the 
husband  or  father  would  have  been  entitled  to  had  he  been 
totally  disabled,  to  commence  from  the  death  of  the  husband 
or  father,  to  continne  to  the  widow  during  her  widowhood, 
and  to  his  child  or  children  until  they  severally  attain  the 
age  of  sixteen  years,  and  no  longer;  and,  if  the  widow  re- 
marry, the  child  or  children  shall  be  entitled  from  the  date 
of  remarriage. 

jincFMaed^pai.     sec.  4703.  The  pcusions  of  widows  shall  be  increased 

^ from  and  after  the  twenty-fifth  day  of  July,  eighteen  hmi- 

sbo.0,8  March,  dred  aud  sixty-six,  at  the  rate  of  two  dollars  per  month  for 
sjo.  2, 25  July,  each  child  under  the  age  of  sixteen  years  of  the  husband 
See.  4, 77  July,  ou  accouut  of  whoso  death  the  claim  has  been,  or  shall  be, 
granted.  And  in  every  case  in  which  the  deceased  husband 
has  left,  or  shall  leave,  no  widow,  or  where  his  widow  has 
died  or  married  again,  or  where  she  has  been  deprived  of 
her  pension  under  the  provisions  of  the  pension-law,  the 
pension  granted  to  such  child  or  children  shall  be  increased 
to  the  same  amount  per  month  that  would  be  allowed  under 
the  foregoing  provisions  to  the  widow,  if  living  and  entitled 


Amended  \J7  wiV.  ot  K\\gQA\i  1 ,  \^^,    V^>ftfc  ^ .  ^JV:^ 
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to  a  pension :  Provided^  That  the  additional  pension  herein 
granted  to  the  widow  on  account  of  the  child  or  children  of 
the  husband  by  a  former  wife  shall  be  paid  to  her  only  for 
such  period  of  her  widowhood  as  she  has  been,  or  shall  be, 
charged  with  the  maintenance  of  such  child  or  children;  for 
any  period  during  which  she  has  not  been,  or  she  shall  not 
be,  so  charged,  it  shall  be  granted  and  paid  to  the  guardian 
of  such  child  or  children :  Provided,  further j  That  a  widow  s©o.  5, 27  juiy, 
or  guardian  to  whom  increase  of  pension  has  been,  or  shall 
hereafter  be,  granted  on  account  of  minor  children  shall 
not  be  deprived  thereof  by  reason  of  their  being  maintained 
in  whole  or  in  part  at  the  expense  of  a  State  or  the  public 
in  any  educational  institution,  or  in  any  institution  organ- 
ized for  the  care  of  soldiers'  orphans. 

Sec.  4701.   In  the  administration  of  the  pensionlaws,    Loi^iumacy  of 

children  born  before  the  marriage  of  their  parents,  if  ac-  - — — 

knowlcdged  by  the  father  before  or  after  the  marriage,  shall  Marcu,  im.     ' 
be  deemed  legitimate. 

Sec.  4705.  The  widows  of  colored  and  Indian  soldiers  and    widows  of  roi- 
sailors  who  have  died,  or  shall  hereafter  die,  by  reason  of  aoWiera entitled; 

...  .        ,  , .  .        ,  , .  eviilcnco  of  mnr- 

wounds  or  injunes  received,  or  casualty  received,  or  disease  rinpe.  legitimacy 
contracted,  in  the  militarv  or  naval  service  of  the  United — ~ 

**  Qaa119 

States,  and  in  the  line  of  duty,  shall  be  entitled  to  receive March,i873.  * 

the  pension  provided  by  law  without  other  evidence  of  mar-  i8C4. '    *  ^  "  ^' 

riage  than  satisfactory  proof  that  the  parties  were  joined  isgo?' 

in  marriage  by  some  ceremony  deemed  by  them  obligatory,  186^' "'  **'^"°® 

or  habitually  recognized  each  other  as  man  and  wife,  andB^'ufa^MMch. 

were  so  recognized  by  their  neighbors,  and  lived  together  ^^^' 

as  such  up  to  the  date  of  enlistment,  when  such  soldier  or 

sailor  died  in  the  service,  or,  if  otherwise,  to  date  of  death; 

and  the  children  born  of  any  marriage  so  proved  shall  be 

deemed  and  held  to  be  lawful  children  of  such  soldier  or 

sailor,  but  this  section  shall  not  be  applicable  to  any  claims  i|!^'"'^^*"^^' 

on  account  of  persons  who  enlist  after  the  third  day  of 

March,  one  thousand  eight  hundred  and  seventy-three. 

Sec.  4700.  If  any  person  has  died,  or  shall  hereafter  die,  ^  ^^{JP/dS T"©/ 
leaving  a  widow  entitled  to  a  pension  by  reason  of  his  death,  huSren^^forfoiS 

and  a  child  or  children  under  sixteen  years  of  age  by  £iuch  ponaion. 

widow,  and  it  shall  be  duly  certified  under  seal,  by  any   soc     12,     a 
court  having  probate  jurisdiction,  that  satisfactory  evidence    seo.  11,  6  Jono, 
has  been  produced  before  such  court,  upon  duo  notice  to   seo.8,27Jniy 
the  widow,  that  she  has  abandoned  the  care  of  such  child 
or  children,  or  that  she  is  an  unsuitable  person,  by  reason 
of  immoraJ  eondnct,  (0  have  the  cnstodY  oi  ^iXi"^  ^;v.TXi^^Q\i 
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lu'cscntatioii  of  satisfactory  evidence  tbcreof  to  the  Com- 
missioiicr  of  Pensions,  no  pension  shall  bo  allowed  to  siicli 
widoir  until  such  child  or  children  shall  have  attaiuocl  the 
age  of  sixteen  years,  any  provisions  of  law  to  tho  contrary 
notwithstanding,  and  the  said  child  or  children  shall  be 
pensioned  in  the  same  manner,  and  from  the  same  date,  as 
if  no  widow  had  survived  such  person,  and  such  pension 
ivimioii  to  mi  shall  bc  paid  to  the  guardian  of  such  child  or  children :  bat 

from  ihotiuioiiio  if  HI  auy  casc  payment  of  pension  shall  have  been  made  to 
pau.  ^^^  ^ido^  w^Q  pension  to  the  child  or  childi^n  shall  com- 

Mai\ii.  isT'i       mence  from  the  date  to  which  her  pension  has  been  paid. 

suci  cMioD   of     Sec.  4707.  If  any  person  embraced  within  the  provisions 

ttven.     ^  of  sections  forty  six  hundred  and  ninety- two  and  forty-six 

Sec.  13,  3  hundred  and  ninety-three  has  died  since  the  fourth  day  of 
slc«'  3,  4.  u  March,  eighteen  hundred  and  sixty-one,  or  shall  hereafterdie, 
'sic.  i2,1b  juuo,  by  reason  of  any  wound,  injury,  casualty,  or  disease,  which, 
str.  1. 27  July,  under  the  conditions  and  limitations  of  such  sections,  would 
*^  have  entitled  him  to  an  invalid  pension,  and  has  not  left  or 

shall  not  leave  a  widow  or  legitimate  child,  but  has  left  or 
shall  leave  other  relative  or  relatives  who  were  depend- 
ent upon  him  for  support  in  whole  or  in  part  at  the  date  of 
his  death,  such  relative  or  relatives  shall  be  entitled,  in  tho 
following  order  of  precedence,  to  receive  the  same  pension 
as  such  person  would  have  been  entitled  to  had  he  been 
totally  disabled,  to  commence  from  the  death  of  such  person, 
namely:  First,  the  mother j  secondly,  the  father;  thirdly, 
orphan  brothers  and  sisters  under  sixteen  years  of  age,  who 
shall  be  pensioned  jointly :  Provided^  That  where  orphan 
children  of  the  same  parent  have  different  guardians,  or 
a  portion  of  them  only  are  under  guardianship,  the  share 
of  the  joint  pension  to  which  each  ward  shall  be  entitled 
shall  be  paid  to  the  guardian  of  such  ward :  Provided ^  That 
if  in  any  case  said  person  shall  have  left  father  and  mother 
who  are  dependent  upon  him,  then,  on  the  death  of  tho 
mother,  the  father  shall  become  entitled  to  the  pension, 
commencing  from  and  after  the  death  of  the  mother ;  and 
upon  the  death  of  the  mother  and  father,  or  upon  the  death 
of  the  father  and  the  remarriage  of  the  mother,  the  depend- 
ent brothers  and  sisters  under  sixteen  years  of  age  shall 
jointly  become  entitled  to  such  pension  until  they  attain  the 
age  of  sixteen  years,  respectively,  commencing  from  the 
death  or  remarriage  of  the  party  who  had  the  prior  right  to 
the  pension  :  Provided,  That  a  mother  shall  be  assumed  to 
have  been  dependent  upon  her  son  within  the  meaning  of 
this  section  if,  at  W\^  v\?v\.(i  o^  \v\^  (\^^\Xi^^^\i5>AX  va  other 
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adequate  means  of  support  tbaa  the  ordinary  proceeds  of 
lier  own  manual  labor  and  the  contribations  of  said  son  or 
of  any  other  persons  not  legally  bound  to  aid  in  her  sup- 
l)ort ;  and  if,  by  actual  contributions,  or  in  any  other  way, 
the  sou  had  recognized  his  obligations  to  aid  in  support  of 
his  mother,  or  was  by  law  bound  to  such  support,  and  that 
a  father  or  a  minor  brother  or  sister  shall,  in  like  manner 
and  under  like  conditions,  be  assumed  to  have  been  depend- 
ent, except  that  the  income  which  was  derived  or  derivable 
fnim  his  actual  or  possible  manual  labor  shall  be  taken  into 
account  in  estimating  a  father's  means  of  independent  sup- 
port :  Provided^  further j  That  the  pension  allowed  to  any 
person  on  account  of  his  or  her  dependence,  as  hereinbefore 
provided,  shall  not  be  paid  for  any  period  during  which  it 
shall  not  be  necessary  as  a  means  of  adequate  subsistence. 

Sec.  4708.   The  remarriage  of  any   widow,  dependent    Kcmairiage. 


mother,  or  dependent  sister,  entitled  to  pension,  shall  not  8oo.i4.3Mapih. 
bar  her  right  to  such  pension  to  the  date  of  her  remarriage,  sc'c».  2,  3.  14 
whether  an  application  therefor  was  filed  before  or  after    sei.  T.li  juiy, 

1804 

such  marriage;  but  on  the  remarriage  of  any  widow,  de.    soc.6, 25jiii>\ 
[>endent  mother,  or  dei>endent  sister,  having  a  pension,  such    s<m}.  io,27juiy 
pension  shall  cease. 

Sec.  4709.  Repealed  by  acts  of  January  25  and  March  3, 
1879.    (See  pp.  43,  44.) 

Sec.  4710.    Repealed  by  acts  of  January  25  a7id  March 
3,  1879.    (See  pp.  43,  44.) 

Sec.  4711.  It  shall  be  the  duty  of  the  Commissioner  of  Arit>aniof|Mjii 
Pensions,  upon  any  application  by  letter  or  otherwise  by  or  soc  17  3  m^ 
on  behalf  of  any  pensioner  entitled  to  arrears  of  pension  is^s." 
under  section  forty-seven  hundred  and  nine,  or  if  any  such 
pensioner  has  died,  upon  a  similar  application  by  or  on  be- 
half of  any  person  entitled  to  receive  the  accrued  pension 
due  such  pensioner  at  his  death,  to  pay  or  cause  to  be  paid 
to  such  pensioner,  or  other  person,  all  such  arrears  of  pen- 
sion as  the  pensioner  may  be  entitled  to,  or,  if  dead,  would 
have  been  entitled  to  under  the  provisions  of  that  section  u>nioy^for*roaV 
had  he  survived;  and  no  claim-agent  or  other  person  shall fSJanws?^''*" 
be  entitled  to  receive  any  compensation  for  services  in 
making  application  for  arrears  of  pension. 

Sec.  4712.*  The  provisions  of  this  Title  in  respect  to  the ,  Provuions   of 

^  -I       .  1      former   acts   ex- 

rates  of  pension  to  x)ersons  whose  right  accrued  since  the  tended. 

fourth  dajof  JVIarch,  eighteen  hundred  CLiid  sviLt>}-o\i^^^\^  ^^^"^^'^^'^^'^ 


•^mended  by  act  of  Juuo  0, 1080.— (s.^«>  ^.  ^^.^ 
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jj,gj«-*'2jjuiy,  ,3xtcn(lcd  to  pensioners  whoso  right  to  pension  accraed  rii 
jgg«««".27jttiy,  under  general  acts  passed  since  the  war  of  the  Revolation  fs 
soflftmcDdinent  and  prior  to  the  fourth  day  of  March,  eighteen  hundred  aud 

act  0  June,  1880.  •/  j      o 

sixty-one,  to  take  effect  from  and  after  the  twenty -fifth  day 
of  July,  eighteen  hundred  and  sixty-six;  and  the  widows  of 
revolutionary  soldiers  and  sailors  receiving  a  less  sum  shall 
be  paid  at  the  rate  of  eight  dollars  per  month  from  and  after 
the  twenty-seventh  day  of  July,  eighteen  hundred  and 
sixty-eight. 

Commenceraout     Seg.  4713.  lu  all  cascs  in  which  the  cause  of  disability  or    = 
pcnLious*     *"  death  originated  in  the  service  prior  to  the  fourth  day  of  j- 
s©cio,3Marcb  March,  eighteen  hundred  and  sixty-one,  and  an  application 
soc.  13, 0  juuo.  for  pension  shall  not  have  been  filed  within  three  years  from 
soc.3.23  July,  the  dlschargc  or  death  of  the  person  on  whose  account  the 
^^0  »ca  1. 21  claim  is  made,  or  within  three  years  of  the  termination  of  a 
^seo^i?a  2.  20  pcnsiou  prcviously  granted  on  account  of  the  service  and 
^sJi^^s^  o  4  death  of  the  same  person,  the  pension  shall  commence  from 
^sii^tec.  2.  24  ^^^  ^^^^^  o^  hliug  by  the  party  prosecuting  the  claim  the  last 
May,  1828.         paper  requisite  to  establish  the  same.    But  no  claim  allowed 
l>rior  to  the  sixth  day  of  June,  eighteeu  hundred  and  sixty- 
six,  shall  be  afiectcd  by  anything  herein  contained. 

DociaratiouA     Seg.  4714.  Dcclaratious  of  pension  claimants  shall  be 
befoie  a"oun  of  mado  bcforo  a  court  of  record,  or  before  some  officer  thereof 

"^  •   °' having  custody  of  its  seal,  said  officer  hereby  being  fully 

laS!*'^'^^"^*^^'' authorized  and  empowered  to  administer  and  certify  any 
i«M^  3.  <  July.  Qj^j^i^  Qj.  affirmation  relating  to  any  pension  or  apx)lication 
therefor:  Provided  j  That  the  Commissioner  of  Pensions  may 
designate,  in  localities  more  than  twenty-five  miles  distant 
from  any  place  at  which  such  court  is  holden,  persons  doly 
qualified  to  administer  oaths,  before  whom  declarations  may 
bo  made  and  testimony  taken,  and  may  accept  declarations 
of  claimants  residing  in  foreign  countries  made  before  a 
United  States  minister  or  consul,  or  before  some  officer  of 
the  country  duly  authorized  to  administer  oaths  for  general 
purposes,  and  whoso  official  character  aud  signature  shall 
be  duly  authenticated  by  the  certificate  of  a  United  States 
minister  or  consul ;  declarations  in  claims  of  Indians  mado 
before  a  United  States  agent ;  and  declarations  in  claims 
8m.  21. 8  March,  under  tho  provisions  of  this  Title  relating  to  pensions  for 
services  in  the  war  of  eighteen  hundred  and  twelve,  made 
before  an  officer  duly  authorized  to  administer  oaths  for 
general  purposes,  when  the  applicants,  by  reason  of  infirm- 
ity of  age,  are  unable  to  travel :  Provided j  That  any  declara- 
tion made  before  an  officer  duly  authorized  to  administer 
oaths  for  general  \>\vr\>oE^  ^\3\\  \i^  ^w«v^x^  Xa  ss^^c&.^ta 
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elaim  from  the  limitation  as  to  date  of  filing  prescribed  in 
section  forty-seven  hundred  and  nine. 

Sec.  4715.*  Nothing  in  this  Title  shall  be  so  coustracdaSj^^fwo^^MioDt 
to  allow  more  than  one  pension  at  the  same  time  to  the  same  sec2.3March 
person  or  to  persons  entitled  jointly ;  but  aiiy  Pensioner  i®^^  ^  ^  ^^  ^^ 
who  shall  so  elect  may  surrender  his  certificate,  and  receive,  J»}y.  isci '   ' 

''  '  '     Soo.  13, 6  JaD6, 

in  lien  thereof,  a  certificate  for  any  other  pension  to  which  isce. 

he  would  have  been  entitled  had  not  the  surrendered  certifi-  ifieT"  ^' 

cato  be^n  issued.    But  all  payments  previously  made  for 

any  i>eriod  covered  by  the  new  certificate  shall  be  deducted 

from  the  amount  allowed  by  such  certificate. 

Sec.  4716.t  No  money  on  account  of  pension  shall  be  paid  JH^""^^^  "^"^ 
to  any  person,  or  to  the  widow,  children,  or  heirs  of  any  de-  seo.23,8MaTGh, 
ceased  i)erson,  who  in  any  manner  voluntarily  engaged  in,  ^^gj;..  *,  i4  Jniy, 
or  aided  or  abetted,  the  late  rebellion  agjiinst  the  authority  ^^^  ^^t  4  Feb., 
of  the  United  States.  i!^^i^Hin*"l 

March,  18G7.    See  act  3  March,  1877^ 

Ssc.  4717.t  Repealed  by  section  3,  act  of  January  25, 1879. 

Sec.  4718.  If  any  pensioner  has  died  or  shall  hereafter  jfj^^^i^^' 
die,  or  if  any  person  entitled  to  a  pension,  having  an  appli- ▼«■*•*  *™*^}? 
cation  therefor  pending,  has  died  or  shall  hereafter  die,  his  minor '  cuid  or 
widow,  or  if  there  is  no  widow,  the  child  or  children  of  such  „    ^, '   ,  '  ^ 

'  '  Sec.25, 3  Maroh, 

person  under  the  age  of  sixteen  years  shall  be  entitled  to  iots. 

Seo  sec  10    4 

receive  the  accrued  pension  to  the  date  of  the  death  of  such  Juiv,  i804. 

DOB     SOC.    flL    8 

person.    Such  accrued  pension  shall  not  be  considered  as  a  jnno,  isee. 

Boc  sec    4    25 

part  of  the  assets  of  the  estate  of  deceased,  nor  liable  to  be  jniy,  isee!  ' 
applied  to  the  payment  of  the  debts  of  said  estate  in  any  ja^J^iSa  ^'  ^ 
case  whatever,  but  shall  inure  to  the  solo  and  exclusive  March,  m9.^'  ^ 
benefit  of  the  widow  or  children ;  and  if  no  widow  or  child  loj^Jn^STiko.^^' 
survive,  no  payment  whatsoever  of  the  accrued  pension  ^^^i^"^^  °{2J 
shall  be  made  or  allowed,  except  so  much  as  may  be  neces- J^j^'JJiJJ^ 
sary  to  reimburse  the  person  who  bore  the  expenses  of  the^^*y°  ^j^^.^^ 
last  sickness  and  burial  of  the  decedent,  in  cases  where  he™ont 
did  not  leave  sufficient  assets  to  meet  such  expenses. 

Sec.  4719.  The  failure  of  any  pensioner  to  claim  his  pen-^jj^^^ljjjlj^^^- 

sion  for  three  years  after  the  same  shall  have  become  due^^; 

shall  be  deemed  presumptive  evidence  that  such  pension  jlg^^^'^^****^- 
has  legally  terminated  by  reason  of  the  pensioner's  death,  jj^o.  3,27  Joij, 
remarriage,  recovery  from  the  disability,  or  otherwise,  und^s^  8^-  1.  « 
the  pensioners  name  shall  be  stricken  from  the  list  of  pen-  ^seo'  seoj,  23 
gioners,  subject  to  the  right  of  restoration  to  the  same  on  a 

•  See  sec.  b,  act  ofJn]y  25,  1882,  p.  49. 
f  Amended  by  act  of  March  3,  1877,  aee  p.  29. 
tFor repealed  section  see  p.  70.    For  act  of  Jauuarj ^A^^^^*^"^-  ^* 
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now  application  by  the  pcnsiouer,  or,  if  the  pensioiixsr  is 
dead,  by  tLc  widow  or  minor  children  entitled  to  receive 
the  accrned  pension,  accompanied  by  evidence  satisfactorily 
accounting  for  the  failure  to  claim  such  pension,  and  by 
medical  evidence  in  cases  of  invalids  who  were  not  exempt 
from  biennial  esamioatious  as  to  the  contiunance  of  the  dis- 
ability. 

Penskmaiiiidw     Seo.  4720.*  When  tho  rate,  commencement,  and  duration 

— —  of  a  pension  allowed  b}*  special  act  are  fixed  by  such  act, 

1873.  ■  '  '  they  shall  not  bo  subject  to  be  varied  by  tho  provisions  and 
1868. '  "  ^'  limitations  of  tho  general  pension  law ;  but  when  not  tbns 
1870. '  '  fixed,  tho  rate  and  continuance  of  the  pension  shall  be  sub- 

■et  juM»6,m7*ject  to  variation  in  accordance  with  the  general  laws,  and 

its  commencement  shall  date  from  the  passage  of  the  special 
act,  and  the  Commissioner  of  Pensions  shall,  upon  satisfac- 
tory evidence  that  fraud  was  perpetrated  in  obtaining  such 
special  act,  suspend  payment  thereupon  until  the  propriety 
of  repealing  the  same  can  be  considered  by  Congress. 

Indiana*  ciafana.     Seg.  4721.  The  term  of  limitation  prescribed  by  sections 


soc.28.]i March,  forty-sovcu  huudrcd  and  nine  and  forty-seven  hundred  and 
^^^  seventeen  shall,  in  pending  claims  of  Indians,  be  extended 

to  two  years  from  and  after  the  third  day  of  March,  eight- 
een hundred  and  seventy-three ;  all  proof  which  has  here- 
tofore been  taken  before  an  Indian  agent,  or  before  an  o£Bcer 
of  any  tribe,  competent  according  to  the  rules  of  said  tribe 
to  administer  oaths,  shall  be  held  and  regarded  by  the  Pen- 
sion Office,  in  the  examining  and  determining  of  claims  of 
Indians  now  on  file,  as  of  the  same  validity  as  if  taken  be- 
fore an  officer  recognized  by  the  law  at  the  time  as  compe- 
tent to  administer  oaths ;  all  proof  wanting  in  said  claims 
hereafter,  as  well  as  in  those  filed  after  the  third  day  of 
March,  eighteen  hundred  and  seventy-three,  shall  be  taken 
before  tho  agent  of  the  tribe  to  which  the  claimants  respect 
ively  belong;  in  regard  to  dates,  all  applications  of  Indians 
now  on  file  shall  be  treated  as  though  they  were  made  be- 
fore a  competent  officer  at  their  respective  dates,  and  if  found 
to  be  in  all  other  respects  conclusive,  they  shall  be  allowed; 
and  Indians  shall  bo  exempted  from  the  obligation  to  take 
tho  oath  to  support  the  Constitution  of  tho  United  States. 

Missonri  miu-     Seg.  4722.  Tho  provisious  of  this  Title  arc  extended  to 

the  officers  and  privates  of  the  Missouri  State  militia,  and 

1873.  '  the  provisional  Missouri  militia,  disabled  by  reason  of  in- 

JnJj,  iSSt    '    jury  received  or  disease  contracted  in  the  line  of  duty  while 


•  Amended  hy  act  of  Owiift  0,  \W\  V!ft«<^  ^.^^. ^^^  ^^,^  Tifc\.^V\^\ 
25,  188?  (SCO  p.  48V 
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SQcli  militia  was  co-opcratiug  with  United  States  forces,  see  not.  1,3, 25 
and  the  widow  or  cliildi'Cii  of  any  such  person,  dying  of  in-  *'*'*^^^- 
jury  received  or  disease  contracted  under  tbo  circumstances 
herein  set  fortL,  shall  be  entitled  to  the  benefits  of  this 
Title.  But  tbe  pensions  on  account  of  such  militia  sball 
not  commence  prior  to  the  third  day  of  March,  one  thou- 
sand eight  hundred  and  seventy-three. 

Sec.  4723.  All  colored  persons  who  enlisted  in  the  Army  ^colored  mi. 

"  olen;  '  UAvee." 

during  the  war  of  the  rebellion,  and  who  are  now  prohibited    ..    ,  ^__ — -- 

sec*  X|  w  HAPCOf 

from  receiving  bounty  and  pension  on  account  of  being  borne  1878. 
on  the  rolls  of  their  regiments  as '' slaves,"  shall  be  placed  ent  ac?s°ee 
on  the  same  footing,  as  to  bounty  and  pension,  as  though  St^tosaULarge! 
they  had  not  been  slaves  at  the  date  of  their  enlistment 

Sec.  4724.  Fo  person  in  the  Army,  Navy,  or  Marine  Corps   cknorai  senr. 

shall  draw  both  a  pension  as  an  invalid  and  the  pay  of  his 

rank  or  station  in  the  service,  unless  the  disability  for  which  jg^^*  ^  ^^^^ 
the  pension  was  granted  be  such  as  to  occasion  his  employ-  in'the  d^i^! 
ment  in  a  lower  grade,  or  in  the  civil  branch  of  the  service,  {jf  j>'the  united 

Buitefl  see  seca  i^ 
8  Marcli,  18G5,  sco.  6, 0  Jane,  1806,  and  act  of  March  1, 1879. 

Sec.  4725.  All  those  surviving  widows  and  minor  children    Hair -py  to 
who  have  been  allowed  five  years'  half-pay,  under  the  pro-dren. 
visions  of  any  general  laws  passed  prior  to  the  third  day  of  see.  1,8  jane, 
June,  eighteen  hundred  and  fifty-eight,  are  granted  a  con- 
tinuance of  such  half-pay,  to  commence  from  the  date  of  the 
last  payment  under  the  resi)ective  acts  of  Congress,  grant- 
ing the  same,  and  the  terms  and  limitations  provided  in  the 
following  section. 

Sec.  4720.  Suchhalf-payisgranted  to  such  widows  during  ^R»i'p*y^jto 

life,  and,  where  there  is  no  widow,  to  the  children,  while  dwa- 

under  the  age  of  sixteen  years ;  but  in  case  of  the  remar-   seo.  1, 8  Jane, 
riage  or  death  of  any  such  widow,  the  half-pay  shall  go  to 
the  children  of  the  decedent  on  account  of  whose  services  it 
is  claimed,  while  such  children  are  under  sixteen  years  of 
age,  and  no  longer. 

Sec,  4727.  The  half-pay  of  such  widows  and  children  shall   n »i  ^p  ay  ^t^ 

widows  and  cbU- 

be  half  the  monthly  pay  of  the  officers,  noncommissioueddren. 


oflBfccrs,  musicians,  and  privates  of  the  infantry  of  the  Eegu-  Sec  1, 3  June 
lar  Army,  and  no  more,  and  no  greater  sum  shall  be  allowed 
to  any  such  widow  or  minor  children  than  the  half-pay  of  a 
lieutenant-colonel.  But  the  two  preceding  sections  shall 
not  be  construed  to  apply  to  or  embrace  the  case  of  any 
person  receiving  a  i^ension  for  life  on  the  third  day  of  Juno, 
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eighteen  liuiidred  and  fifty-cigbt;  and,  wbercver  half-pay 
has  been  granted  by  any  special  act  of  Congress,  and  re- 
newed or  continued  under  the  provisions  of  those  sections, 
the  same  sball  continue  from  the  date  above  named:  Pro- 
tided,  That  pensions  under  this  and  the  two  preceding  sec- 
tions shall  bo  varied  in  accordance  with  the  provisions  of 
section  four  thousand  seven  hundred  and  twelve  of  this 
Title. 

Pension  to  offl-     Sec.  4728.  If  any  officer,  warrant  or  petty  officer,  seaman, 

ofTheVavy^?!^  engineer,  first,  second,  or  third  assistant  engineer,  fireman, 

Mnrch  f'^isGi.  ^  or  coal-hcavcr  of  the  Navy  or  any  marine  has  been  disabled 

Sees.  2.  3.  11  prior  to  the  fourth  day  of  March,  eighteen  hundred  and 

'^sw.*h,TjQiy,  sixty-one,  by  reason  of  any  injury  received  or  disease  con- 

*'soo.8» 23  April,  tractcd  in  the  service  and  lino  of  duty,  he  shall  be  entitled 

'®^-  to  receive  during  the  continuance  of  his  disability  a  pension 

proportionate  to  the  degree  of  his  disability,  not  exceeding 

half  the  monthly  pay  of  his  rank  as  it  existed  in  January, 

eighteen  hundred  and  thirty-five.    But  the  pension  of  a  chief 

engineer  shall  be  the  same  as  that  of  a  lieutenant  of  the 

Navy ;  the  pension  of  a  first  assistcint  engineer  the  same  as 

that  of  a  lieutenant  of  marines ;  the  pension  of  a  second  or 

third  assistant  engineer  the  same  as  that  of  a  forward  oflS- 

cer;  the  pension  of  a  fireman  or  coal  heaver  the  same  as 

that  of  a  seaman;  bnt  an  engineer,  fireman,  or  coal-heaver 

shall  not  be  entitled  to  any  pension  by  reason  of  a  disability 

incurred  prior  to  the  thirty-first  day  of  August,  eighteen 

hundred  and  forty-two. 

ow^aTnd^minoM  ^EC.  4729.  If  any  person  referred  to  in  the  preceding  sec- 
Md*"8?anKS^^of  ^^^^  ^^  ^^^^^  ^^  ^^®  service,  of  injury  received  or  disease 
t ho  Navy  'Hs- coutractcd  under  the  conditions  therein  stated,  his  widow 

nblcd  prior  to  ' 

Marcb4. 18G1.     gi^all  bc  entitled  to  receive  half  the  monthly  pay  to  which 
Sees.  1. 2. 3, 11  the  deceased  was  entitled  at  the  date  of  his  death ;  and  in 

Angnst,  1848.  ,  .,  ,  . 

case  of  her  death  or  marriage,  the  chud  or  children  under 
sixteen  years  of  age  shall  be  entitled  to  the  pension.  Bnt 
the  rate  of  pension  herein  allowed  shall  be  governed  by  the 
pay  of  the  Navy  as  it  existed  in  January,  eighteen  liundred 
and  thirty-five^  and  the  pension  of  the  widow  of  a  chief 
engineer  shall  be  the  same  as  that  of  a  widow  of  a  lieuten- 
ant in  the  Navy ;  the  pension  of  the  widow  of  a  first  assist- 
ant engineer  shall  be  the  same  as  that  of  the  widow  of  a 
lieutenant  of  marines;  the  pension  of  the  widow  of  a  second 
or  third  assistant  engineer  the  same  as  that  of  the  widow  of 
a  forward  officer ;  the  pension  of  the  widow  of  a  fireman  or 
coal-heaver  shall  be>  the  «>a.mft  iva  that  of  the  widow  of  a  sea- 
man.   But  the  rate  oi  ^e>i;\^\wv  Y^^'eRx^^^Xys  \kv\%^!iSL^^« 
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pi'eceding  section  shall  be  varied  from  and  after  the  twenty- 
fifth  day  of  Jnly,  eighteen  hundred  and  sixty-six,  in  accord- 
ance with  the  provisions  of  section  four  thousand  seven 
hundred  and  twelve  of  this  Title  ^  and  the  widow  of  an  en- 
gineer, fireman,  or  coal-heaver  shall  not  be  entitled  to  any 
pension  by  reason  of  the  death  of  her  husband,  if  his  death 
was  prior  to  the  thirty-first  day  of  August,  eighteen  hundred 
and  forty-two. 

Seo.  4730.  Any  officer,  non-c6m missioned  officer,  musi-  Mexican  wan 
cian,  or  private,  whether  of  the  Begnlar  Army  or  volunteer,  teon^b^ln! 
disabled  by  reason  of  injury  received  or  disease  contracted  seo.  7, 13  May. 
while  in  the  line  of  duty  in  actual  service  in  the  war  with   soo.2. 21  Joiy. 

1848. 

Mexico,  or  in  going  to  or  returning  from  the  same,  who  re- 
ceived an  honorable  discharge,  shall  be  entitled  to  a  pension 
proportionate  to  his  disability,  not  exceeding  for  total  dis- 
ability half  the  pay  of  his  rank  at  the  date  at  which  he  re- 
ceived the  wound  or  contracted  the  disease  which  resulted 
in  such  disability.  But  no  pension  shall  exceed  half  the 
pay  of  a  lieutenant-colonel. 

Sec.  4731.  If  any  officer  or  other  person  referred  to  in  the  ^j^a^re^of  w^^- 
preceding  section  has  died,  or  shall  hereafter  die,  by  reason  j^f^J"®]!"^" 

of  any  injury  received  or  disease  contracted  under  the  cir-  war^ 

cumstances  therein  set  forth,  his  widow  shall  be  entitled  to   socs.  1,  2,  21 
receive  the  same  pension  as  the  husband  would  have  been    8eo.  1, 22  Feb., 

1840 

entitled  to  had  he  been  totally  disabled ;  and  in  case  of  her   Act  28  Sept., 

1850 

death  or  remarriage,  the  child  or  children  of  such  officer  or 
other  person  referred  to  in  the  preceding  section ,  while  under 
the  age  of  sixteen  years,  shall  be  entitled  to  receive  the 
pension.  But  the  rate  of  pension  prescribed  by  this  and 
the  preceding  section  shall  be  varied  after  the  twenty-fifth 
day  of  July,  eighteen  hundred  and  sixty-six,  in  accordance 
with  the  provisions  of  section  four  thousand  seven  hundred 
and  twelve  of  this  Title. 

Seo.  4732.  The  widows  and  children  under  sixteen  years    widowi    and 

rtrt  •     •  1     rr»  •   •  minor  children  ol 

of  age,  of  the  officers,  uon-commissioiied  officers,  musicians,  nenona  ongased 
and  privates  of  the  regulars,  militia,  and  volunteers  of  the  Mexico^n^  in 
war  of  one  thousand  eight  hundred  and  twelve,  and  thCdiwi^aral" 
various  Indian  wars  since  one  thousand  seven  hundred  and    seo.  1, 4  July. 
ninety,  who  remained  at  the  date  of  their  death  in  the  mill-  *^g.  1,2.  a.  21 
tary  service  of  the  United  States,  or  who  received  an  hon- •'^  sea^zi  Fob.. 
orable  discharge  and  have  died  or  shall  hereafter  die  of^^piovi^o  a,aeo. 
injury  received  or  disease  contracted  in  the  service  and  in^'|^®i;'8^n,,e 
the  line  of  duty,  shall  be  entitled  to  receive  half  the  monthly  ^'^ 
pay  to  which  the  deceased  was  entitled  at  t\i^  \\\s\^\\.^  x^ 
10757  PEN 33 
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coived  the  iujary  or  contracted  the  disease  which  resulted 
in  his  death.  But  no  half-pay  pension  shall  exceed  the  half- 
pay  of  a  lieutenant-colonel,  and  such  half-pay  pension  shall 
be  varied  after  the  twenty-fifth  day  of  July,  one  thousuid 
eight  hundred  and  sixty-six,  in  accordance  with  the  pro- 
visions of  section  four  thousand  seven  hundred  and  twelve 
of  this  Title. 

New  contina.     ^^^*  4733.  All  pensioners  whose  names  are  now  on  tho 
■"^"P*"***^- pension- roll,  or  who  are  entitled  to  restoration  to  the  roll 

under  any  act  of  Congress,  shall  bo  entitled  to  the  contina- 
ance  of  such  pensions  under  tho  provisions  and  limitations 
of  this  Title,  and  to  such  further  increase  of  pension  as  is 
herein  provided. 

Pent  ion  tan     Seo.  4734.  The  provisious  of  law  which  allow  the  with- 
held.^     ^    '  holding  of  the  compensation  of  any  person  who  is  in  arrears 
Act  20  icay,  Shall  uot  bo  coustrucd  to  authorize  tho  pension  of  any  pen- 
sioner of  the  United  States  to  be  withheld. 

a^dSw^Bhaifi^crt     ®^^*  ^^^^'  ^^  pension  shall  be  granted  to  a  widow  for 
i^oeiTempeniton,  the  Same  timo  that  her  husband  received  one. 

Act  30  April,  1844.    See  reeolntiOD  23  Jan.,  1845. 

Penaioni  to     sec.  4730.  The  Secretary  of  the  Interior  is  directed  to 

certain  soldiei-s  *' 

»nd  n^iora  of  the  place  OH  the  pcnsion-roU  the  names  of  the  surviving  oflScers 
-z — .,,.„,    and  enlisted  and  drafted  men,  including  militia  and  volun- 

Sec  1, 14  Feb.,  ' 

1871.  teers,  of  tho  military  and  naval  service  of  the  United  States, 

W7&  '  who  served  sixty  days  in  tho  war  with  Great  Britain,  of 

eighteen  hundred  and  twelve,  and  were  honorably  dis- 
charged, and  such  other  officers  and  soldiers  as  may  have 
been  personally  named  in  any  resolution  of  Congress  for  an; 
specific  service  in  that  war,  although  their  term  of  service 
may  have  been  less  than  sixty  days,  subject,  however,  to 
the  provisions  of  section  forty-seven  hundred  and  sizteea 

Pensions  cinder     Sec.  4737.  Pensious,  Under  the  preceding  section,  shall 

Son^rate'^of.*''*''  bc  at  the  ratc  of  eight  dollars  per  month,  and  shall  be  paid 

Sea  2, 14  Feb.,  to  the  pcrsons  entitled  thereto  for  the  term  of  their  lives 

le71 

See  act  oMnrcb,  from  and  after  the  fourteenth  day  of  February,  eighteen 
hundred  and  seventy-one.  But  that  section  shall  not  apply 
to  nny  person  who  is  receiving  a  pension  at  the  rate  of  eight 
dollars  or  more  per  month ;  nor  to  any  person  who  is  receiv- 
ing a  pension  less  than  eight  dollars  per  month,  except  fe 
the  difference  between  the  pension  now  received  and  eigU 
dollars  per  month. 
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Sec.  4738.*  The  surviving  widows  of  sncli  i)cr80DS  as  ^r<^  ^fvin^'^^i^oVa  of 
embraced  within  the  provisions  of  the  two  preceding  sec-  ofiiceis,  ac.,  of 
tions  shall  be  allowed,  on  the  conditions  and  limitalions-^ — ,  ,^-- . 

'  Sec.  1, 14  Feb., 

therein  expressed,  the  same  pension  that  such  persons  them-  ^g'^^^t^varch. 
selves  would  have  been  entitled  to  receive  thereunder  if  i878. 
living  on  the  fourteenth  day  of  February,  eighteen  hundred 
and  seventy -one:  Provided^  hotcever^  Such  widows  were  mar- 
ried to  the  husbands,  on  account  of  whose  services  the  pen- 
sion is  claimed,  prior  to  the  treaty  of  x)eace  which  terminated 
the  war  of  eighteen  hundred  and  twelve,  and  have  not 
remarried. 

Sec.  4739.  Before  the  name  of  any  person  is  placed  upon  Proof  required; 
the  pension-roll  under  the  three  preceding  sections,  proof  ttricken^from 
shall  bo  made,  under  such  regulations  as  the  Secretary  of^°  ^^'^    — 
the  Interior  may  prescribe,  that  the  applicant  is  entitled  to  im. '  ' 
a  pension  under  the  provisions  of  the  sections  herein  cited;  lara*^ 
and  the  Secretary  of  the  Interior  shall  cause  to  be  stricken 
from  the  pension-roll  the  name  of  any  person  whenever  it 
appears,  by  proof  satisfactory,  that  such  name  was  put  upon 
snch  roll  through  false  or  fraudulent  representations. 

Sec.  4740.  The  loss  of  a  certificate  of  discharge  shall  not   Lost  of  ai*. 
deprive  an  applicant  of  the  benefits  of  sections  forty-seven  ^te.^^^  ^ 
hundred  and  thirty-six,  forty-seven  hundred  and  thirty-    See.  s,  u  Feb., 
seven,  and  forty-seven  hundred  and  thirty-eight,  but  other  see'actoHArob, 
proof  of  services  performed  and  of  an  honorable  discharge, 
if  deemed  satisfactory,  shall  be  sufficient. 

Sec.  4741.  The  officers  and  seamen  of  the  revenue  cutters   rcnsJon  to  om- 

cers  and  seamen 

of  the  United  States,  who  have  been  or  may  be  wounded  or  o^^rovonuecut- 

disabled  in  the  discharge  of  their  duty  while  co  operating —^ -— 

with  the  Kavy  by  order  of  the  President,  shall  be  entitled  isu^         ^ 
to  be  placed  on  the  Kavy  pension-list,  at  the  same  rate  of 
pension  and  under  the  same  regulations  and  restrictions  as 
are  provided  by  law  for  the  officers  and  seamen  of  the  Navy. 

Sec.  4742.  From  and  after  the  second  day  of  April,  eight- ,  Certain  ciaima 

_      for  reTolationary 

een  hundred  and  sixty- two,  no  claim  for  a  pension,  or  forneMiona  prouib- 

an  increase  of  pension,  shall  be  allowed  in  favor  of  the  chil '- —— 

dren  or  other  descendants  of  any  person  who  served  in  thei862. 
war  of  the  Eevolution,  or  of  the  widow  of  such  person,  when 
such  person  or  his  widow  died  without  having  established 
a  claim  to  a  pension. 

Sec.  4743.  In  all  cases  where  a  pension  has  been  granted  ^i^^y  ^to*2niS£ 
to  any  officer  or  soldier  of  the  Eevolution  in  his  life  time,  j^^;^^»^«^i5«J^ 
the  evidence  upon  which  such  pension  was  granted  shall  be  ^^^^^*^^^  ^^'^ 
conclusive  of  the  service  of  such  officer  or  aoViWet  \iv  \i\v^  w^- 


•  *?ee  act  of  March  9, 187B,  p,  ^^. 
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J  ^••^|«^*«>"  plication  of  any  widow,  or  woman  who  may  have  beentho 
widow,  of  such  officer  or  soldier,  for  a  pension ;  and  upon 
proof  by  her  that  she  was  married  to  any  sach  officer  or 
soldier  and  that  she  is  a  widow,  she  shall  thereupon  be 
placed  upon  the  pension-rolls  at  the  same  rate  that  sacb 
officer  or  soldier  received  during  his  life-time. 

SMdaiMTvioe  Seo.  4744.*  Tho  Commissioner  of  Pensions  is  authorized 
raspeote^r A?!  to  detail,  from  time  to  time,  clerks  in  his  office  to  investi- 
tampto  Bi  ftmoA  ^^^^  suspcctcd  attempts  at  fraud  on  the  government^ 

1^'^*'^**'**'  through  and  by  virtue  of  the  provisions  of  the  pension  law, 

^^ge.i2,i4jniy,  j^j^j  to  aid  in  prosecuting  any  person  so  offending,  with 

^^Sm.  4, 4  July,  gQ^j^  additional  compensation  as  is  customary  i:i  case^  of 

si>ecial  service ;  any  person  so  detailed  shall  have  the  power 

to  administer  oaths  and  take  affidavits  in  the  course  of  any 

such  investigation. 

Any  p]«dire.  Seo.  4745.t  Any  pledge,  mortgage,  sale,  assignment,  or 
AMi^nSmt,  *^OT  transfer  of  any  right,  claim,  or  interest  in  any  pension  which 
Stt^dd^'  ^"'has  been,  or  may  hereafter  be,  granted,  shall  be  void  and  of 
seo.82.8Marob.  HO  cffcct )  and  any  person  acting  as  attorney  to  receive  and 
*^  8, 10  April,  receipt  for  money  for  and  in  behalf  of  any  person  entitled 
^8£L4,i8MaKh,  ^^  ^  pcusiou  shall,  bcforc  receiving  such  money,  take  and 
**8«0L  2,  7  July,  subscribe  an  oath,  to  be  filed  with  the  pension  agent,  and 
^^Sm,  2,  6  Jane.  ^^  ^™  ^^  ^  transmitted,  with  the  vouchers  now  required 
"^  *  by  law,  to  the  proper  accounting  officer  of  the  Treasury, 

that  he  has  no  interest  in  such  money  by  any  pledge,  mort- 
gage, sale,  assignment,  or  transfer,  and  that  he  docs  not 
know  or  believe  that  the  same  has  been  so  disposed  of  to 
any  person. 

Pomiuyfor  Seo.  4746.  Bvcry  pcrsou  who  knowingly  or  willfully  in 
J^t^^JiV|any  wise  procures  the  making  or  presentation  of  any  false 
roachera.  ^y  fraudulent  affidavit  concerning  any  claim  for  pension,  or 

^33, 8  March,  p^yujent  thcrcof,  or  pertaining  to  any  other  matter  wiUiin 
mSi^.V«b.  ^  ^  ^^^  jurisdiction  of  the  Commissioner  of  Pensions,  or  who 
imIT'  *'  *  ^^^  knowingly  or  willfully  presents  or  causes  to  be  presented  at 
1^'  *'  *  ^^^'  *"y  pension-agency  any  power  of  attorney  or  other  paper    j 
Fob**i850°'  ^^  required  as  a  voucher  in  drawing  a  pension,  which  paper 

bears  a  date  subsequent  to  that  on  which  it  was  actmdly 
signed  or  executed,  shall  be  punished  by  a  fine  not  exceed- 
ing five  hundred  dollars,  or  by  imprisonment  for  a  term  not 
exceeding  three  years,  or  by  both. 

^Amended  by  act  of  July  25, 1882.    (See  p.  48.) 

f  Amended  by  section  2,  act  of  Febmary  28, 1883.    (See  p.  66.) 
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Sec.  4747.  No  sum  of  money  duo,  or  to  become  clue,  to^,P«p»*oiinotu«. 

'                                           '        bio  to  attach- 
any  pensioner  shall  be  liable  to  attachment,  levj',  or  seizure  »p«>t. 

by  or  under  any  legal  or  equitable  process  whatever,  whether  Sco.  25,  a  March. 

the  same  remains  with  the  Pension  Office,  or  any  officer  or   seic.  a,  c  June. 

agent  thereof,  or  is  in  course  of  transmission  to  the  pensioner   seo.  2.  7  jniy. 

entitled  thereto,  but  shall  inure  wholly  to  the  benefit  of  such 

pensioner. 

Sec.  4748.  That  the  Commissioner  of  Pensions,  on  appli-     commiMioner 
cation  being  made  to  him  in  person,  or  by  letter,  by  any  ftiraUh*°priSS 
claimant  or  applicant  for  pension,  bounty-land,  or  other  if'cha^"*  *^ 
allowance  required  by  law  to  be  adjusted  or  paid  by  the  8eo.22,3March. 
Pension-Office,  shall  furnish  fluch  person,  free  of  all  exi>ense,  ^®Sc.  0,  u  Jaiy. 
all  such  printed  instructions  and  forms  as  may  be  necessary  ^^~' 
in  establishing  and  obtaining  said  claim ;  and  on  the  issuing 
of  a  certificate  of  pension  or  of  a  bounty -land  warrant,  he 
shall  forthwith  notify  the  claimant  or  applicant,  and  also 
the  agent  or  attorney  in  the  case,  if  there  be  one,  that  such 
certificate  has  been  issued,  or  allowance  made,  and  the  date 
and  amount  thereof. 

Sec.  4749.*  No  soldier  or  sailor  shall  be  taken  or  held  to  Certain  Boidicn 

,,        *  __  ,-.*,»  <.!  _  and  sailors  not  to 

be  a  deserter  from  the  Army  or  JNavy  who  faithfully  served  bo  deemed  do. 

sorters* 

according  to  his  enlistment  until  the  nineteenth  day  of  April,  — — - 

**  *■        '     _^ct    19    July. 

eighteen  hundred  and  sixty-five,  and  who,  without  proper  lacr. 
authority  or  leave  first  obtained,  quit  his  command  or  re- 
fused to  serve  after  that  date ;  but  nothing  herein  contained 
shall  operate  as  a  remission  of  any  forfeiture  incurred  by 
any  such  soldier  or  sailor  of  his  pension ;  but  this  section 
shall  bo  construed  solely  as  a  removal  of  any  disability  such 
soldier  or  sailor  may  have  incurred  by  the  loss  of  his  citi- 
zenship in  consequence  of  his  desertion. 

Sec.  4750.  The  Secretary  of  the  Navy  shall  be  trustee  ^^thSKr**I?niibo 
the  Navy  pension-fund.  trustee  of  Nary 

^  *  ponsion-fimd. 

Sec  1,  lOJnly, 
1832. 

Sec.  4761.  All  penalties  and  forfeitures  incurred  under.  Penalties; how 

.  #»<.iii*  tobo  sued  for, 

the  provisions  of  sections  twenty-four  hundred  and  sixty-  ^ 

one,  twenty-four  hundred  and  sixty- two,  twenty- four  hun-^g^3,2March, 
dred  and  sixty-three.  Title  "  The  Public  Lands,"  shall  be 
sued  for,  recovered,  distributed,  and  accounted  for  under  the 
directions  of  the  Secretary  of  the  Navy,  and  shall  bo  paid 
over,  one-half  to  the  informers,  if  any,  or  captors,  where 
seized,  and  the  other  half  to  the  Secretary  of  the  Navy  for 


*8ee  act  ofAugaat  7,  1882,  p.  52,  and  act  oi  3\i\^  ^,  Ve»A,\^.  ^.  4 
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the  use  of  the  Navy  pcnsioufuDd;  nud  the  Secretary  is 
anthorized  to  mitigate,  iu  whole  or  in  part,  on  sach  terms 
and  conditions  as  he  deems  proper,  by  an  order  in  writing, 
any  fine,  penalty,  or  forfeiture  so  incoiTcd. 

Prise-money     Seo.  4752.    All  money  accramg  or  which  has  already  ac- 
uSf^ltlfiM^  craed  to  the  United  States  from  sale  of  prizes  shall  be  and 
pSSSi^'"**^**' remain  forever  a  fund  for  the  payment  of  pensions  to  the 
Sec.  1, 17  jaiy.  oiBcers,  seamen,  and  marines  who  may  bo  entitled  to  receive 
^  the  same;  if  such  fund  be  insufficient  for  the  purpose,  the 

public  faith  is  pledged  to  make  up  the  deficiency;  but  if  it 
should  be  more  than  sufficient,  the  surplus  shall  be  applied 
to  the  making  of  further  provision  for  the  comfort  of  the 
disabled  officers,  seamen,  and  marines. 

Navy  pension-     Seo.  4763.  The  Secretary  of  the  Navy,  as  trustee  of  the 

fond  J  how  to  be  "^  ,      . 

inveetcd.  naval  pcnsiou-fund,  is  directed  to  cause  to  be  invested  m  the 

Bewiution  1  registered  securities  of  the  United  States,  on  the  first  day  of 
January  and  the  first  day  of  July  of  each  year,  so  much  of 
said  fund  then  iu  the  Treasury  of  the  United  States  as  may 
not  be  required  for  the  payment  of  naval  pensions  for  the 
then  current  fiscal  year;  and,  upon  the  requisition  of  the 
Secretary'',  so  much  of  the  fund  as  may  not  be  required  for 
such  payment  of  pensions  accruing  during  the  current  fiscal 
year  shall  be  held  in  the  Treasury  on  the  days  above  named 
in  each  year,  subject  to  his  order,  for  the  purpose  of  such 
immediate  investment;  and  the  interest  payable  in  coin 
upon  the  securities  in  which  the  fund  may  be  invested  shall 
be  so  paid,  when  due,  to  the  order  of  the  Secretary  of  the 
Navy,  and  he  is  authorized  and  directed  to  exchange  the 
amount  of  such  interest,  when  paid  iu  coin,  for  so  much  of 
the  legal  currency  of  the  United  States  as  may  be  obtained 
therefor  at  the  current  rates  of  premium  on  gold,  and  to 
deposit  the  interest  so  converted  in  the  Treasury  to  the 
credit  of  the  naval  pension-fund ;  but  nothing  herein  con- 
tained shall  be  construed  to  interfere  with  the  payment  of 
naval  pensions  under  the  supervision  of  the  Secretary  of  the 
Interior  as  regulated  by  law. 

BateofintorcBt     Sec.  4754.  The  iutcrcst  on  the  naval  pension-fund  shall 

on  naral  i>cn8ion-  * 

fapd' hereafter  bo  at  tbe  rate  of  three  per  centum  po.r  annum  in 

.eSr^-  ^'  ^  ^^^^y-  lawful  money. 

pflllCfrom     Sec.  4755.  The  Navy  pensions  shall  be  paid  from  the 

""^ Navy  pension-fund,  but  no  payments  shall  be  made  there 

ino^  ^^  •^  °  'y  •  from  except  wpow  t\\>\>TOv\''\^^AO^^^  ^w\\ivytVL^v!L  by  Congress. 
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Sec.  4756.  There  shall  bo  paid  out  of  the  naval  pension-  -:^y^™*^?,*5 
fund  to  every  person  who,  from  age  or  infirmity,  is  disabled  p«"om  "erving 
from  sea  service,  but  who  has  served  as  an  enlisted  person  Jf»vy  or  lurine 
in  the  Navy  or  Marino  Corps  for  the  period  of  twenty  years,    ^^  ^  ^    ^ 
and  not  been  discharged  for  misconduct,  in  lien  of  being  iser. 
provided  with  a  homo  in  the  Naval  Asylum,  Philadelphia, 
if  he  so  elects,  a  sum  equal  to  one-half  the  pay  of  his  rating 
at  the  time  he  was  discharged,  to  be  paid  him  quarterly, 
under  the  direction  of  the  Commissioner  of  Pensions ;  and 
application  for  such  pension  shall  be  made  to  the  Secretary 
of  the  Navy,  who,  upon  being  satisfied  that  the  applicant 
comes  within  the  provisions  of  this  section,  shall  certify  the 
same  to  the  Commissioner  of  Pensions,  and  such  certificate 
shall  be  his  warrant  for  making  payment  as  herein  author- 
ized. 

Sec.  4757.  Every  disabled  person  who  has  served  in  the   serTing  not 
Navy  or  Marine  Corps  as  an  enlisted  man  for  a  period  not  yean,  may  r^ 
less  than  ten  years,  and  not  been  discharged  for  misconduct,  ^*^*^^^"^*^^- 
may  apply  to  the  Secretary  of  the  Navy  for  aid  from  the  2  MarohTiacT^** 
surplus  income  of  the  naval  pension -fund ;  and  the  Secre- 
tary of  the  Navy  is  authorized  to  convene  a  board  of  not 
less  than  three  naval  officers,  one  of  whom  shall  be  a  sur- 
geon, to  examine  into  the  condition  of  the  applicant,  and  to 
recommend  a  suitable  amount  for  his  relief,  and  for  a  speci- 
fied time,  and  upon  the  approval  of  such  recommendation 
by  the  Secretary  of  the  Navy,  and  a  certificate  thereof  to 
the  Commissioner  of  Pensions,  the  amount  shall  be  paid  in 
the  same  manner  as  is  provided  in  the  preceding  section  for 
the  payment  to  persons  disabled  by  long  service  in  the 
Navy;  but  no  allowance  so  made  shall  exceed  the  rate  of  a 
pension  for  full  disability  corresponding  to  the  grade  of  the 
applicant,  nor,  if  in  addition  to  a  pension,  exceed  one-fourth 
the  rate  of  such  pension. 

Sec.  4758.  The  Secretary  of  the  Navy  shall  be  trustee  o^KS^T^t^teo  of 
the  privateer  pension-fund.  ?.»•  ^  y  »  ^«»'  p««* 

Seca.  8,  5, 10  July,  1832. 

Sec.  4759.  Two  per  centum  on  the  net  amount,  after  de-  ^^^^^^^^^^  ^ 

ducting  all  charges  and  expenditures,  of  the  prize-money  ^^Q''^^*^- 

arising  from  captured  vessels  and  cargoes,  and  on  the  net  jgScc.n.Mjune. 
amount  of  the  salvage  of  vessels  and  cargoes  recaptured  by 
the  private  armed  vessels  of  the  United  States,  shall  be 
secured  and  paid  over  to  the  collector  or  other  chief  officer 
of  the  customs  of  the  port  or  place  in  the  UmteOi  SAsvV^'^  ^Vk 


\ 


24  REVISED   STATUTES  NOW   IN  FOECE. 

Tirliich  sach  captured  or  recaptured  vessels  may  arrive;  or 
to  tlie  cousul  or  other  public  agent  of  the  United  States  re- 
Biding  at  the  port  or  place,  not  within  the  United  States,  at 
which  such  captured  or  recaptured  vessels  may  arrive.  And 
the  moneys  arising  therefrom  are  pledged  by  the  Govern- 
ment of  the  United  States  as  a  fund  for  the  supi>ort  and 
maintenance  of  the  widows  and  orphans  of  such  persons  as 
may  be  slain,  and  for  the  support  and  maintenance  of  sncb 
persons  as  may  be  wounded  and  disabled  on  board  of  the 
private  armed  vessels  of  the  United  States,  in  any  engage^ 
ment  with  the  enemy,  to  be  assigned  and  distributed  in 
such  manner  as  is  or  may  be  provided  by  law. 

To  bo  paid  j^  Seo.  4760.  The  two  per  centum  reserved  in  the  hands  of 
-— — rirr  *^®  collectors  and  consuls  by  the  preceding  section  shall  be 
1818.    '  '  paid  to  the  Treasury,  under  the  like  regulations  provided  foi 

other  public  money,  and  shall  constitute  a  fund  for  the  par- 
poses  provided  for  by  that  section. 

priSSil^on  to     ^^^'  ^'^^^'  '^^^  Secretary  of  the  Interior  is  required  to 

■fon-ust^^"'^  P^^^  ^°  *^®  pension-list,  under  the  like  regulations  and 
seo.  2, 13  Feb » restrictions  as  are  used  in  relation  to  the  Navy  of  the  United 

1818^  3  6  A  riL  ^^^^^^^j  ^^J  offlccr,  scamau,  or  marine  who,  on  board  of  an; 

IBM.    '  private  armed  vessel  bearing  a  commission  of  letter  of 

marque,  shall  have  been  wounded  or  otherwise  disabled  in 
any  engagement  with  the  enemy,  or  in  the  line  of  their  duty 
as  officers,  seamen,  or  marines  of  such  private  armed  vessel  j 
allowing  to  the  captain  a  sum  not  exceeding  twenty  dollars 
per  month ;  to  lieutenants  and  sailing-master  a  sum  not  ex- 
ceeding twelve  dollars  each  per  month;  to  marine  officer^ 
boatswain,  gunner,  carpenter,  master's  mate,  and  prize-mas 
ters  a  sum  not  exceeding  ten  dollars  each  per  month ;  to  all 
other  officers  a  sum  not  exceeding  eight  dollars  each  per 
month,  for  the  highest  rate  of  disability,  and  so  in  pro- 
portion ;  and  to  a  seaman,  or  acting  as  a  marine,  the  sum  of 
six  dollars  per  month,  for  the  highest  rate  of  disability,  and 
so  in  proportion;  which  several  pensions  shall  be  paid  from 
moneys  appropriated  for  the  payment  of  pensions. 

fflcT"of  ^rivf     ®^^^'  ^^^^'  '^^^  commanding  officer  of  every  vessel  having 
teen  to  en  tor  a  commissiou,  or  letters  of  marque  and  reprisal,  shall  enter 

namcR,  &o.,  In  a..  ;  ,,«  «« 

jQuraai. in  his  journal  the  name  and  rank  of  any  officer,  and  tJie 

Sec.  8. 13  Feb.,  name  of  any  seaman,  who,  during  his  cruise,  is  wounded  or 
disabled,  describing  the  manner  and  extent,  as  far  as  prac- 
ticablCy  of  such  wound  or  disability. 
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Sec.  47G3.  Every  collector  shall  transmit  quarterly  to  tbc   J™n«ript  of 
Secretary  of  the  K'avy  a  transcript  of  such  journals  as  inay'jran»n"tte<i    lo 
have  been  reported  to  him,  so  far  as  it  gives  a  list  of  the  Navy. 
officers  and  crew,  and  the  description  of  wounds  and  dis-    s-'ec.  i,  u  rei>.. 
abilities,  the  better  to  enable  the  Secretary  to  decide  on 
claims  for  pensions. 

Sec.  4764.  Within  fifteen  days  immediately  preceding  the   ^•"•*°""jP«»|" 
fourth  day  of  March,  June,  September,  and  December  in  each  vouchers  to  eacL 

/  f       *.  /  ponsionor,  Sec 

year,  the  several  agents  for  the  payment  of  pensions  shall 
prepare  a  quarterly  voucher  for  every  person  whose  pen-  wo. 
sion  is  payable  at  his  agency,  and  transmit  the  same  by 
mail,  directed  to  the  address  of  the  pensioner  named  in  such 
voucher,  who,  on  or  after  the  fourth  day  of  March,  June, 
September,  and  December  next  sncceeding  the  date  of  such 
voucher,  may  execute  and  return  the  same  to  the  agency  at 
which  it  was  prepared,  and  at  which  the  pension  of  such 
X)erson  is  due  and  payable. 

Sec.  4765.  Upon  the  receipt  of  such  voucher,  properly  ^^^^j£^^ 
executed,  and  the  identity  of  the  pensioner  being  cstab-  ^^^  pennioper. 
lished  and  proved  in  the  manner  prescribed  by  the  Secre-    sjo-  2.  «  J»^. 
tary  of  the  Interior,  the  agent  for  the  payment  of  pensions 
shall  immediately  draw  his  check  on  the  proper  assistant 
treasurer  or  designated  depositary  of  the  United  States  for 
the  amount  due  such  pensioner,  payable  to  his  order,  and 
transmit  the  same  by  mail,  directed  to  the  address  of  the 
pensioner  entitled  thereto ;  but  any  pensioner  may  be  re- 
quired, if  thought  proper  by  the  Commissioner  of  Pensions, 
to  appear  personally  and  receive  his  pension. 


Sec.  4766.*  Hereafter  no  pension  shall  bo  paid  to  any  ^^j^jiJ^t*^ 
person  other  than  the  pensioner  entitled  thereto,  nor  other-  aone  entuied. 
wise  than  according  to  the  provisions  of  this  Title,  and  no   s^o-  3.  8  JqIj, 
warrant,  power  of  attorney,  or  other  paper  executed  or  pur- 
porting to  be  executed  by  any  pensioner  to  any  attorney, 
claim-agent,  broker,  or  other  person  shall  be  recognized  by 
any  agent  for  the  payment  of  pensions,  nor  shall  any  pen- 
sion be  paid  thereon;  but  the  payment  to  persons  laboring 
under  legal  disabilities  may  be  made  to  the  guardians  of 
such  persons  in  the  manner  herein  prescribed ;  and  pensions 
payable  to  persons  in  foreign  countries  may  be  made  accord- 
ing to  the  provisions  of  existing  laws. 

*  Amended  by  act  of  Aagust  8, 1882.  See  p.  53.  See  section  2,  act  of  Febmary  26; 
188r,  act  of  August  7,  1882,  and  section  4,  act  of  March  3,  1883,  for  manner  of  pay- 
ment of  pensions  to  inmates  of  National  Home  fox  'D\«aXA^v^.N^\scii\j^^T^i^^\^T^. 
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Blanks  for  Sec.  47G7.  TLc  Secretary  of  the  Interior  shall  cause  suit- 
roac  ort;no  ^o- ^^^^^  blaiiks  for  thc  vouchcrs  mentioned  in  section  forty- 
1870. '  ^  ^'  seven  hundred  and  sixty-four  to  be  printed  and  distributed 
to  the  ag^ents  for  the  payment  of  pensions,  upon  which  ho 
shall  cause  a  note  to  be  printed,  informing  pensioners  of  thc 
fact  that  hereafter  no  pension  will  be  paid,  except  upon  the 
vouchers  issued  as  herein  directed. 

See.  0, 8  Joiy,  Seg.  47G8.*  The  Commissioner  of  Pensions  shall  forward 
8m.  0,  u  July,  the  certificate  of  pension,  granted  in  an}'  case,  to  the  agent 
Sec.  12, 4  July,  for  paying  pensions  where  sach  certificate  is  made  payable, 
Repealed  at  to  and  at  thc  samc  time  forward  therewith  one  of  the  articles 
acr2oj!Se,i8S)  of  agreement  filed  in  the  case  and  approved  by  the  Com- 
ja^iOT?.*  *'  ^missioner,  setting  forth  the  fee  agreed  upon  between  the 

claimant  and  the  attorney  or  agent;  and  where  no  agree- 
ment is  on  file,  as  hereinbefore  provided,  he  shall  direct 
that  a  fee  of  ten  dollars  only  be  paid  the  agent  or  attorney. 

See  §60.  4,  25     Seo.  47G0.*  It  shall  be  the  duty  of  the  agent  paying  such 

seo.  io,'8  July,  peuslou  to  dcduct  from  the  amount  due  the  pensioner  the 

Bepeaied  aa  to  amouut  of  fces  80  agreed  upon  or  directed  by  the  Commis 

act2oj^Vi8^  Aioner  to  be  paid  where  no  agreement  is  filed  and  approved, 

MwUct^OMt  and  to  forward  or  cause  to  be  forwarded  to  the  agent  or  attor- 

'  ^^  ney  of  record  named  in  sach  agreement,  or,  in  case  there  is  no 

agreement,  to  the  agent  prosecuting  the  case,  the  amount  of 

the  proper  fee,  deducting  therefrom  the  sum  of  thirty  cents 

in  payment  of  his  services  in  forwarding  the  same. 

Act  27  Veb.,     Seo.  4770.  Now  scctiou  3G4G  of  the  Revised  Statutes: 

1877. 

Act  19  April,     "  Sec.  3G4C.  Whcuevcr  any  original  check  is  lost,  stolen, 
*Act2reb.,i872.or  dcstroycd,  disbursing  oflScers  and  agents  of  the  United 

States  are  authorized,  after  the  expiration  of  six  months, 
and  within  three  years  from  the  date  of  such  check,  to  issue 
a  duplicate  check;  and  the  Treasurer,  assistant  treasurers, 
and  designated  depositaries  of  the  United  States  are  directed 
to  pay  such  duplicate  checks,  upon  notice  and  proof  of  the 
loss  of  the  original  checks,  under  such  regulations  in  regard 
to  their  issue  and  payment,  and  upon  the  execution  of  such 
bonds,  with  sureties,  to  indemnify  the  United  States,  aa 
the  Secretary  of  the  Treasury  shall  prescribe.  This  section 
shall  not  apply  to  any  check  exceeding  in  amount  the  sam 
of  one  thousand  dollars.'' 

Sec.  4771  ^ 

Sec.  4772  >  \  Repealed  by  section  3,  act  of  June  21, 1870. 

Seo.  4773  3 


•  Seo  act  of  3u\y  4,  \ea\,  ^.^^. 

t  For  repealed  secUona,  «fce  \^\)^Q  wiiin\. 
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Beg.  4774.  Superseded  by  section  4,  act  act  of  July  25, 1882, 
which  act  teas  suiseguently  amended  by  act  of  March  3, 1885  * 

Sec.  4775.  ExaminiDg  surgeons  duly  appointed  by  tbe^|pjj^»»«i^^^ 
Commissioner  of  Pensions,  and  sucli  other  qualified  sur-fnd    appoau 
geons  as  may  be  employed  in  the  PensionOflBce,  may  be  sec  37  sMareh! 
required  by  him,  from  time  to  time,  as  he  deems  for  theisra.' 
interest  of  the  Government,  to  make  special  examinations 
of  pensioners,  or  applicants  for  pension,  and  such  examina- 
tions shall  have  precedence  over  previons  examinations, 
whether  special  or  biennial ;  but  when  injustice  is  alleged 
to  have  been  done  by  an  examination  so  ordered,  the  Com- 
missioner of  Pensions  !!iay,  at  his  discretion,  select  a  board 
of  three  duly  appointed  examining  surgeons,  who  shall  meet 
at  a  place  to  be  designated  by  him,  and  shall  review  such 
cases  as  may  be  ordered  before  them  on  appeal  from  any 
special  examination,  and  the  decision  of  such  board  shall 
be  final  on  the  question  so  submitted  thereto,  provided  the 
Commissioner  approve  the  same.    The  compensation  of  each 
of  such  surgeons  shall  be  three  dollars,  and  shall  be  paid 
out  of  any  appropriations  made  for  the  payment  of  pensions, 
in  the  same  manner  as  the  ordinary  fees  of  appofbted  stur- 
geons are  or  may  be  authorized  to  be  paid. 

Sec.  4770.  The  Secretary  of  the  Interior  is  authorized  to  Medical roferw 
appoint  a  duly  qualified  surgeon  as  medical  referee,  who,  iniDi;  Burgeons. 
under  the  control  and  direction  of  the  Commissioner  of  Pen-  see 38, 3  March, 

1873 

sions,  shall  have  charge  of  the  examination  and  revision  of 
the  reports  of  examining  surgeons,  and  such  other  duties 
touching  medical  and  surgical  questions  in  the  Pension- 
OfiQce  as  the  interests  of  the  service  may  demand ;  and  his 
salary  shall  be  two  thousand  five  hundred  dollars  per  annum. 
And  the  Secretary  of  the  Interior  is  further  authorized  to 
appoint  such  qualified  surgeons  (not  exceeding  four)  as  the 
exigencies  of  the  service  may  require,  who  may  perform  the 
duties  of  examining  surgeons  when  so  required,  and  who 
shall  be  borne  upon  the  rolls  as  clerks  of  the  fourth  class ; 
but  such  appointments  shall  not  increase  the  clerical  force 
of  said  Bureau. 

Sec.  4777.  The  Commissioner  of  Pensions  is  empowered  ci^5i'***i5^iS^g 
to  appoint,  at  his  discretion,  civil  surgeons  to  make  the  pe-  sargeoni. 
riodical  examinations  of  pensioners  which  are  or  nay  bo  re-  ^sec.35,3Marc^ 
quired  by  law,  and  to  examine  applicants  for  pension,  where   sec.  s,  14  joiy, 
ho  deems  an  examination  by  a  surgeon  appointed  by  him 


•  For  Buponeded  aectioD,  see  p.  71.    For  act  of  3x11^  ^,  V^SKl,  ^^^.  ^.  ^^x  %*K^\ 
Jfurcb  3,  1885,  8oe  p.  65. 
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»«>«»«.  «.  *  necessary  ;  rdcI  the  fee  for  such  exammations,  and  the  reqai- 
^'  site  certificates  thereof,  iu  duplicate,  iucluding  postage  on 

such  as  are  trausmitted  to  pension  agents,  shall  be  two  dol- 
lars, which  shall  be  paid  by  the  agent  for  paying  pensions  in 
the  district  within  which  the  pensioner  or  claimant  resides, 
out  of  any  money  appropriated  forthe  payment  of  pensions, 
under  such  regulations  as  the  Commissioner  of  Pensions 
may  prescribe. 

Mp!S!&to^tud  ^^^- ^778.*  The  President  is  authorized  to  appoint,  by  and 
tarm  of  office,  ^ith  tbc  ad  vicc  and  consent  of  the  Senate,  all  pension-agents, 
iw*^*  *  ^'^^••who  shall  hold  their  resiMJctive  o£Sces  for  the  term  of 
A^  i8ii  *'  ^  ^^^^  years,  unless  sooner  removed  or  suspended,  as  pro- 
see'seo/i.  2oyided  by  law,  and  until  their  successors  are  appointed  and 

April.  Io30w 

See  act  8nnalified. 

Maroh,  1£78. 

^dof pension-     ggg,  4779.  AH  pensi6n-agents  shall  give  bond, with  good 
Act   5  Feb.  ^^^  Sufficient  sureties,  for  such  amount  and  in  such  form 
^^-  as  the  Secretary  of  the  Interior  may  approve. 

of '^JiSSSSSSi     Sec.  4780.  The  President  is  authorized  to  establish  agen- 

ctofc cies  for  the  payment  of  pensions  wherever,  in  his  judgment, 

1W7**  *   ^®^-'  the  public  interests  and  the  convenience  of  the  pensioners 

require ;  but  the  number  of  pension-agencies  in  any  State 
or  Territory  shall  in  no  case  be  increased  hereafter  so  as  to 
exceed  three,  and  no  such  agency  shall  be  established  in 
addition  to  those  now  existing  in  any  State  or  Territory  in 
which  the  whole  amount  of  pensions  paid  during  the  fiscal 
year  next  preceding  shall  not  have  exceeded  the  sum  of  five 
hundred  thousand  dollars. 

?^'  tIS  \  \  Repealed  by  act  of  June  14, 1878. 
Sec.  4782  } 

Penalty  for  em.     Sec.  4783.  Evcry  guardian  having  the  charge  and  cos- 

by*grSSd?Mi.^''  tody  of  the  pension  of  his  ward  who  embezzles  the  same 

sec.8i.3March!  iu  violatiou  of  his  trust,  or  fraudulently  converts  the  same 

1R73 

8^  sec.  5486.  to  his  owu  usc,  Shall  be  punished  by  fine  not  exceeding  two 
thousand  dollars  or  imprisonment  at  hard  labor  for  a  term 
not  exceeding  five  yearis,  or  both. 

Pensionaeenta  Seg.  4784.  Agcuts  for  the  payment  of  pensions,  and  any 
to  take  affidavita  clerks  appointed  by  them  and  designated  in  writing  for 
^  —  that  purpose,  which  designation  shall  be  returned  to  and 

1870.*''  '      °  ^'  filed  in  the  office  of  the  Commissioner  of  Pensions,  are  re- 
54???°*  *^' quired,  without  any  fee  therefor,  to  take  and  certify  the 


sec 


•  See  act  of  March  8,  1878,  p.  39. 

/Forrepepled  sections,  Bee  pp.  71,  Vi.  YoTac\.oi5v\\\<i\\,\W^,^Rfe^,^,  ^i^j«^'«;^aKi««:3bi 
of  January  25, 1879,  p.  43 ;  Matcli  3, 181^,  p.  W-,  3\x\^  \A^»A.,^.^^%  v&SwvJ^  ^IV^sbb^ 
3,  1885,  p.  Glx 
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affidavits  of  all  pensioners  and  their  witnesses  who  may 
personally  appear  before  them  for  that  purpose,  in  which 
case  the  check  for  the  pension,  when  due  and  payable,  shall 
be  given  direct  to  the  hand  of  the  party  entitled  thereto,  if 
desired,  and  not  mailed  to  his  address  as  required  by  sec- 
tion forty-seven  hundred  and  sixty-five. 

Sec.  4785*  Ko  agent  or  attorney  or  other  person  shall  fmb  of  ageuu 
ilemand  or  receive  any  other  compensation  for  his  services p^oVeo??iiis 

in  prosecuting  a  claim  for  pension  or  bounty -land  than  such  ^^ 

as  the  Commissioner  of  Feusions  shall  direct  to  be  paid  to  j^*^**^^*'*^^* 
liim,  not  exeeediug  twenty-five  dollars.    (See  sec.  5485.)      jiuJ^mS'.  ^'  " 

Sees.  12    13  4 
July,  1864.    Seo.  8,  8  July,  1870.    Seo  act  20  June,  1878. 

Sec.  4780.t  It  shall  be  the  duty  of  the  agent  or  attorney  i/jj^gf  ™®"*' 
of  record  in  the  prosecution  of  the  case  to  cause  to  be  filed    ^^  ^  ^  ^^ 
with  the  Commissioner  of  Pensions,  for  his  approval,  du-  isjj-     '    ^    ' 
plicate  articles  of  agreement,  without  additional  cost  to  the  Jniy.  1802. 
claimant,  setting  forth  the  fee  agreed  upon  by  the  parties,  Jniy,  1804! 
which  agreement  shall  be  executed  in  the  presence  of  and  Jane,  ism.'    ' 

Sfifi  BAA    4708. 

certified  by  some  officer  competent  to  administer  oaths.  In  see  boo.  4,  25 
all  cases  where  application  is  made  for  pension  or  bounty- ''^see  for  penalty, 
land,  and  no  agreement  is  filed  with  and  approved  by  the  "^Kepoaiod  as  te 
Commissioner  as  herein  provided,  the  fee  shall  be  ten  dol-  2ctjSi!f2o,  liw 
lars  and  no  more. 

Sec.  4787.}  Every  officer,  soldier,  seaman,  and  marine  who  ^^'^^f^^^^^^'^' 
was  disabled  during  the  war  for  the  suppression  of  the  re-  ni»ilc<iovery  av*, 

years. 

bellion,  in  the  military  or  naval  service,  and  in  the  line  of-^ — ,,  ^^  , 

-  .  -  Sec.  14, 27  July, 

duty,  or  in  consequence  of  wounds  received  or  disease  con- 1864. 

^1*1  •  <a«  M        ••■<■«         «      __  Sec.  1, 17  June, 

tracted  therein,  and  who  was  furnished  by  the  War  Depart-  i«7o. 

mcut,  since  the  seventeenth  day  of  June,  eighteen  hundred  i87o?         ""** 

and  seventy,  with  an  artificial  limb  or  apparatus  for  resec-  jxme^'isii.  ' 

tion,  who  was  entitled  to  receive  such  limb  or  apparatus 

since  said  date,  shall  be  entitled  to  receive  a  new  limb  or    sooscci.actu 

apparatus  at  the  expiration  of  every  five  years  thereafter,    sSooct27Feb.. 

under  such  regulations  as  have  been  or  may  bo  prescribed 

by  the  Surgeon-General  of  the  Army. 

Sec.  4788.  Every  person  entitled  to  the  benefits  of  the  comrautation 
preceding  section  may,  if  he  so  elects,  receive,  instead  of  ^,0  rSr  umhl 

such  limb  or  apparatus,  the  money  value  thereof,  at  the  ^ 

following  rates,  namely:   For  artificial  legs,  seventy-five i^r^'^^*^""®' 

'Section  4785  was  repealed  by  section  2  of  the  act  of  Jauo  20,  1878,  and  was  sub- 
eeqnently  rc-cniicted  and  amended  by  section  3,  act  of  July  4,  1884.  For  net  of  Juno 
20,  1878,  see  p.  42     For  act  of  July  4,  1884,  see  p.  59. 

t  Re-enacted  and  amended  by  section  4,  act  o£  3\i\^  \y  \^^\.    %SiA  ^^^  ^^NKwv^  ^V 
#Au/  su:t 
/  Se€.  4787  amended  by  act  of  February  27,  \^n .    ^w  ^*  *y» . 
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im^  i'**^"*®' dollars;  for  arms,  flfty  dollars;  for  feet, fifty  dollars;  for 
0M  icc  1,  15  npparatas  for  resection,  fifty  dollars. 

Aaf^ut,  1870.  *  *  7         ^ 

Sec.  4789.*  Superseded  by  section  1,  act  of  August  15, 
187G. 


Honey oomma.  Sec.  4790.t  Every  persou  iu  tho  military  or  naval  service 
wto'caMot^SS  who  lost  a  limb  during  the  war  of  the  rebellion,  but  from 
mrtiflcM  iimb».  ^^^  nature  of  bis  injury  is  not  able  to  use  an  artificial  limb, 
lem^  ^' " ''°°*' shall  be  entitled  to  tho  benefits  of  section  forty-seven  bun- 
im'  ^' * ^°*** dred  and  eighty  eight,  and  shall  receive  money  commuta- 
ASSS.n*87o:  "  tion  as  therein  provided. 

8eeBCt27  Feb.,  1877. 

TraneportaUon     gEc.  4791.}  The  Secretary  of  War  is  authorized  and  di- 

for   those   to  ^  "^  ,  ,        ,  .   . 

whom   •rtiflciai  rccted  to  fumisli  to  the  persons  embraced  by  the  provisions 

UiDDe     Are    inr* 

ntohed. of  scctiou  forty-scvcu  huudred  and  eighty-seven  transporta- 

Act  28  Jaiy,  tiou  to  and  from  their  homes  and  the  place  where  they  may 
Sec  2, 8  Jane,  be  required  to  go  to  obtain  artificial  limbs  provided  for  them 
See  eeo.  2,  i5under  authority  of  law. 

Angnct,  1876. 
See  act  27  Feb.,  1877. 

hiscellaneous  sections. 

Penont  torn-  Seo.  190.  It  shall  uot  bo  lawful  for  any  person  appointed 
^^enu  sot  to  after  the  first  day  of  June,  one  thousand  eight  hundred  and 
fnthcm.  seventy  two,  as  an  officer,  clerk  or  employ6  in  any  of  the 

Sec.  1,  act  1  Departments,  to  act  as  counsel,  attorney  or  agent  for  prose- 
""**  cuting  any  claim  against  the  United  States  which  was  pend- 

ing in  either  of  said  Departments  while  he  was  such  officer, 
clerk  or  employ^,  nor  in  any  manner,  nor  by  any  means,  to 
aid  in  the  prosecution  of  any  such  claim,  within  two  years 
next  after  he  shall  have  ceased  to  be  such  officer,  clerk  or 
employ^. 

wSid^Mdd^i     ®^^'  ^^^^'  ^^  ^^y  person,  whether  officer  or  soldier,  be- 

«Med. longing  to  the  militia  of  any  State,  and  called  out  into  the 

8  May,  1792, 0.  scrvicc  of  the  United  States,  be  wounded  or  disabled  while 

33  fi  0  V  1  T)  2T3 

23* March,  1798!  in  actual  scrvico,  he  shall  be  taken  care  of  and  provided  for 

26  April,  1808,     .....  '  ^ 

SCO.  4.  at  the  public  expense. 

10  April,  1812,  * 

•cc.  8.    2  Aag.,  1813,  soc.  2.    24  A.pril,  1816,  eec.  3.    10  Marob,  183G,  seo.  4. 

'  For  saporsedod  sectioD,  see  p.  72.    For  acc  of  Augnst  15, 1876|  see  p.  36. 

t  Amended  by  par.  1G9,  act  of  February  27,  1877. 

t  Amended  by  par.  1  "0,  act  of  February  27, 1877.    (See  p.  37.) 
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Sec.  1656.*  When  any  officer,  non-commissioned  officer,  ww^^^SSj  *^f 
artificer,  or  private  of  the  militia  or  volanteer  corps  dies  in<S<»®^^o  die  in 

the  lexrice. 

the  service  of  the  United  States,  or  in  returning  to  his  place  — ^-r 

of  residence  after  being  mustered  out  of  service,  or  ^t  any  0.44,  •,6.t.  5,0.7! 
time  m  consequence  of  wounds  received  in  service,  ands.2. 
leaves  a  widow,  or  if  no  widow,  a  child  or  children  under  e-L    ^  ' 
sixteen  years  of  age,  such  widow,  or  if  no  widow,  such  child  e.  1.        '      * 
or  children,  shall  be  entitled  to  receive  half  the  monthly  pay   I  ^Harc^in?; 
to  which  the  deceased  was  entitled,  at  the  time  of  his  death,  **  ^' 
during  the  term  of  five  years;  and  in  case  of  the  death  or 
intermarriage  of  such  widow  before  the  expiration  of  five 
years,  the  half  pay  for  the  remainder  of  the  time  shall  go  to 
the  child  or  children  of  the  decedent.    And  the  Secretary 
of  the  Interior  shall  adopt  such  forms  of  evidence,  in  appli- 
cations under  this  section,  as  the  President  may  prescribe. 

Sec.  1657.  The  volunteers  or  militia,  who  have  been  re-  voUnteere, 
ceived  into  the  service  of  the  United  States,  to  suppress  indLm  d°p?^ 
Indian  depredations  in  Florida,  shall  bo  entitled  to  all  theSSSeflti-S"^'^' 
benefits  which  are  conferred  on  persons  wounded  or  other-  19  March,  1^ 
wise  disabled  in  the  service  of  the  tJnited  States.  *^  ^' '  ^'^^  *'  ^-  ^* 

Sec.  5485. t  Any  agent  or  attorney,  or  any  other  person  ^^-^^t or ««ot. 
instrumental  in  prosecuting  any  claim  for  pension  or  bounty  demanding  or  re- 
land,  who  shall  directly  or  indirectly  contract  for,  demand,  than  leni  fee; 

penaltT  for* 

or  receive  or  retain  any  greater  compensation  for  his  services    ,  ,  ^  ^ — r 
or  instrumentality  in  prosecuting  a  claim  for  pension  ori873. 
bounty-land  than  is  provided  in  the  Title  pertaining  to  pen- 
sions,  or  who  shall  wrongfully  withhold  from  a  pensioner 
or  claimant  the  whole  or  any  part  of  the  pension  or  claim 
allowed  and  due  such  pensioner  or  claimant,  or  the  land 
warrant  issued  to  any  such  claimant,  shall  be  deemed  guilty 
of  a  high  misdemeanor,  and,  upon  conviction  thereof  shall, 
for  every  such  offense  be  fined  not  exceeding  five  hundred 
dollars,  or  imprisonment  at  bard  labor  not  exceeding  two 
years,  or  both,  at  the  discretion  of  the  court. 
[See  §§  4785,  4786.] 

*  It  is  evident  from  the  marginal  references  in  the  Revised  Statutes  opposite  the 
preceding  section,  as  well  as  from  the  language  of  the  next  section  (1657),  that  Bcction 
1G5G  was  intended  to  be  a  re-enactment  of  section  5,  act  of  March  19, 1836,  in  which 
act,  as  shown  in  its  sixth  section,  it  was  intended  to  provide  only  for  those  who  served 
in  the  Florida  Indian  War  of  1835-1842,  and  in  which  the  benefits  of  prior  laws  were 
extended  to  those  who  so  served.  Section  1656  has  always  been  regarded  as  being 
snpcrfiuons,  as  its  provisions  are  fully  covered  by  section  4732  of  the  Revised  Statutes. 

tXhis  section  is  re-enacted  in  the  bill  making  appropriations  for  the  fiscal  year  end- 
ing June  30,  1882,  as  follows:  ''And  the  provisions  of  section  fifty-fonr  hundred  and 
eighty-five  of  the  Revised  Statutes  shall  bo  applicable  to  wa^  ij^iT?»^iTi^\i^^'SiJ»W\Ow^^ 
tho provisions  of  an  act  entitled  'An  act  relating  to  cVoAtn  «i\gKiv\a  \j.tA  ^XXsst^^^^  v^ 
j}enaion  caaes,^  approved  June  twentieth,  eiglhteen  \i\i\itoM3L  wi(V  ws^wA.^-<\^^*'* 
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Ptrnoni  cm-     Sec.  5498.  Every  officer  of  the  United  States,  or  person 

i»lov<*4l  under  tho  '^  na 

boycniniciit,  iu  UoUliug  any  place  of  trust  or  profit,  or  discharging  any  om- 
not  net  nR  ngoiits  cial  functiou  Under,  or  in  connection  with,  any  executive 
c«m  thoy  aid  ordcpaitmeut  of  the  government  of  the  United  States,  or 
eoufion  of  ^Iny  Under  the  Senate  or  House  of  Representatives  of  the  United 
unitodftatoiL  ^  Statcs,  who  acts  as  an  agent  or  attorney  for  prosecuting  any 
claim  against  the  United  States,  or  in  any  manner,  or  by 
any  means,  otherwise  than  in  discharge  of  his  proper  official 
duties,  aids  or  assists  in  the  prosecution  or  support  of  any 
such  claim,  or  receives  any  gratuity,  or  any  share  of  or  in- 
terest iu  any  claim  from  any  claimant  against  tho  United 
States,  with  the  intent  to  aid  or  assist,  or  in  consideration 
of  having  aided  or  assisted,  in  the  prosecution  of  such  daim, 
shall  pay  a  fine  of  not  more  than  five  thousand  dollars  or 
Buffer  imprisonment  not  more  than  one  year,  or  both. 


I 

{ 

( 


PENSION  LAWS 


ENACTED    SINCE    MAKCH    4,    1878. 


NOT  INCLUDED  IN  THE 


REVISED    STATUTES, 


BUT 


STILL    IN"    FORCE. 


NonL — Some  of  the  laws  herein  set  forth  relate  to  a  time  3r  times  now  paat,  bat  are  still  in  fiiroe  aa 
to  ail  mattera  pertaining  to  ench  time  or  times,  although  not  in  force  aa  to  matters  of  the  prBSont  tima 
fSee  Torfons  appropriation  acts.) 
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AN  ACT  to  eqaalize  pensions  in  certain  cases. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  o/*  see  no.  im 
ike  United  States  of  America  in  Congress  assembled j  That  all^^ 
I>ersoiis  entitled  to  pensions  under  special  acts  fixing  the 
xate  of  such  pensions,  and  now  receiving  or  entitled  to  re- 
ceive a  less  pension  than  that  allowed  by  the  general  pen- 
sion laws  under  like  circumstances,  are,  in  lieu  of  their 
present  rate  of  pension,  hereby  declared  to  be  entitled  to 
the  benefits  and  subject  to  the  limitations  of  the  general 
pension  laws,  entitled,  <' An  act  to  revise,  consolidate,  and 
amend  the  laws  relating  to  pensions,"  approved  March  third, 
eighteen  hundred  and  seventy- three;  and  that  this  act  go 
into  effect  from  and  after  its  passage:  Provided^  That  this 
act  shall  not  be  construed  to  reduce  any  pension  granted  by 
special  act. 

Approved,  June  6, 1874. 


AN  ACT  to  increase  the  pension  of  soldiers  and  sailors  who  have  been 

totally  disabled. 

Be  it  ena>cted  by  the  Senate  and  House  of  Representatives  of^^^g^^^* 
the  United  States  of  America  in  Congress  assembled^  That 
section  four  of  the  act  entitled  <<  An  act  to  revise,  consoli- 
date, and  amend  the  laws  relating  to  pensions,"  and  ap- 
proved March  third,  eighteen  hundred  and  seventy-three, 
be  so  amended  that  all  persons  who,  while  in  the  military 
or  naval  service  of  the  United  States,  and  in  the  line  of 
duty,  shall  have  been  so  permanently  and  totally  disabled 
as  to  require  the  regular  personal  aid  and  attendance  of 
another  person,  by  the  loss  of  the  sight  of  both  eyes  or  by 
the  loss  of  the  sight  of  one  eye,  the  sight  of  the  other  hav-   seeamendme«t 
ing  been  previously  lost,  or  by  the  loss  of  both  hands,  or  by  •^^  i«  Jnn«.  i8W- 
the  loss  of  both  feet,  or  by  any  other  injury  resulting  in  total 
and  permanent  helplessness,  shall  be  entitled  to  a  pension 
of  fifty  dollars  per  month ;  and  this  shall  be  in  lieu  of  a  pen- 
sion of  thirty-one  dollars  and  twenty-five  cents  per  month 
granted  to  such  person  by  said  section:  Provided,  T\i^\»\Jsi^ 
increase  of  pension  shall  not  be  granted  by  reaaou  oi  wcvi  o^ 
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the  iDJaries  herein  specified,  unless  the  same  shall  have  re-  |= 
salted  in  permanent,  total  helplessness,  requiring  the  reg- 
ular personal  aid  and  attendance  of  another  person. 

Seo.  2.  That  this  act  shall  take  effect  from  and  after  the 
fourth  day  of  June,  eighteen  hundred  and  seventy  four. 

Approved,  June  18, 1874. 


B.8. 


AN  ACT  to  increase  peDsloiiB  in  certain  cases. 

4187,  Be  it  enacted  by  the  Senate  and  House  of  Representatites  o] 
the  United  States  of  America  in  Congress  assembled^  That  all  L 
persons  who  are  now  entitled  to  pensions  under  existing  {_ 
laws,  and  who  have  lost  either  an  arm  at  or  above  the  elbow, 
or  a  leg  at  or  above  the  knee,  shall  be  rated  in  the  second 
class,  and  shall  receive  twenty-four  dollars  per  month :  i\v- 
videdj  That  no  artificial  limbs,  or  commutation  therefor, 
shall  be  furnished  to  such  persons  as  shall  be  entitled  to 
I>ensions  under  this  act. 

Seo.  2.  That  this  act  shall  take  effect  from  and  after  the 
fourth  day  of  June,  eighteen  hundred  and  seventy-four. 

Approved,  June  18, 1874. 


AN  ACT  granting  pensions  to  the  widows,  children,  dependent  moth- 
ers and  fathers,  or  orphan  brothers  and  sisters,  of  those  soldieis  wlio 
were  nmrdered  by  guerrillas,  at  Centralia,  Missonii,  in  eighteen  hun- 
dred and  sixty-four. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  the 
provisions  of  existing  laws  be,  and  the  same  are  hereby, 
extended  to  the  widows,  children,  dependent  mothers  and 
fathers,  or  orphan  brothers  and  sisters,  in  the  order  named, 
of  those  lately  discharged  soldiers  of  the  Army  of  the 
United  States,  who  were  murdered  by  guerrillas  at  Cen- 
tralia, Missouri,  in  eighteen  hundred  and  sixty-four,  whOe 
being  transported  on  the  Korth  Missouri  Bailroad. 

Seo.  2.  That  the  provisions  of  this  act  shall  be  constmed 
to  extend  to  the  widows,  children,  dependent  mothers  and 
fathers,  or  orphan  brothers  and  sisters,  in  the  order  named, 
of  any  member  of  the  Missouri  militia  who  was  murdered 
as  aforesaid  by  guerrillas  at  Centralia,  Missouri,  in  dghtees 
hundred  and  sixty-four. 

Approved  March  3, 1875. 


AN  ACT  to  regulate  the  issue  of  artificial  limbs  to  disabled  soldieo, 

seamen,  and  others. 

See  eeoi.  4787,     Be  it  cnocted  by  the  Senate  and  House  of  Benresentatives  of 

4768a  4788    4790  .^  *^  • 

4791. R.s/       'the  United  iStates  0/  America  iu  Oougre«9  eissembledj  That 


ii 
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ry  officer,  soldier,  seaman  and  marine,  who,  in  the  lino  of 
Yj  in  the  military  or  naval  service  of  the  United  States, 
II  have  lost  a  limb,  or  sustained  bodily  injuries,  depriving 
of  the  use  of  any  of  his  limbs,  shall  receive  once  eveiy 
years  an  artificial  limb  or  appliance,  or  commutation 
%for,  as  provided  and  limited  by  existing  laws,  under 
1  regulations  as  the  Surgeon  General  of  the  Army  may 
M^be^  and  the  period  of  five  years  shall  be  held  to 
mence  with  the  filing  of  the  first  application  after  the 
mteenth  day  of  June,  in  the  year  eighteen  hundred  and 
jnty. 

BC.  2.  That  necessary  transportation  to  have  artificial 
>8  fitted  shall  be  furnished  by  the  Qnartermaster-Oen- 
of  the  Army,  the  cost  of  which  shall  be  refunded  out 
^ny  money  appropriated  for  the  purchase  of  artificial 
)s:  Provided^  That  this  act  shall  not  be  subject  to  the 
visions  of  an  act  entitled  ''An  act  to  increase  pensions,'' 
roved  June  eighteenth,  eighteen  hundred  and  seventy- 

pproved,  August  15, 1876. 


iCT  to  perfect  the  revision  of  the  statutes  of  the  United  Stfttei, 
and  of  the  statutes  relating  to  the  District  of  Colnmhia. 

e  it  enacted  by  the  Senate  and  House  of  Representatives  of 
United  States  of  America  in  Congress  assembled^  That 
he  purpose  of  correcting  errors  and  supplying  omissions 
le  act  entitled  ''An  act  to  revise  and  consolidate  the 
utes  of  the  (Jnited  States  in  force  on  the  first  day  of 
ember,  anno  Domini  one  thousand  eight  hundred  and 
inty-three,"  so  as  to  make  the  same  truly  express  such 

),  the  following  amendments  are  hereby  made  therein: 

•  •  •  •  .         •  •  • 

action  forty-seven  hundred  and  seventy  is  struck  out.      g^  4^0  ^ 

nation  forty-seven  hundred  and  eighty-seven  is  amended  ^^^     4  7  g  ^ 

adding  at  the  end  of  the  section  the  following:  wnwuiad. 

rhe  provisions  of  this  section  shall  apply  to  all  officers, 

commissioned  officers,  enlisted  and  hired  men  of  the 

[  and  naval  forces  of  the  United  States,  who,  in  the  line 

heir  duty  as  such,  shall  have  lost  limbs  or  sustained 

ly  injuries  depriving  them  of  the  use  of  any  of  their 

«,  to  be  determined  by  the  Surgeon-General  of  the 

ly;  and  the  term  of  five  years  herein  specified  shall  be47|f*4^  mt 

.  to  commence  in  each  case  with  the  filing  of  the  appli-  ^  *• 

>n  for  the  benefits  of  this  section." 

action  forty-seven  hundred  and  ninety  is  amended  by 

rting,  in  the  second  line,  after  the  word  "rebellion"  the 

Is  "or  is  entitled  to  the  benefits  of  section  forty-seven 

Ired  and  eigbtjr-seven." 
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Section  forty-seven  hundred  and  ninety-one  is  amended 
by  adding  at  the  end  of  the  section  the  following: 

"The  transportation  allowed  for  having  artificial  limbs 
fitted  shall  be  furnished  by  the  Quartermaster-Gteneral  of 
the  Army,  the  cost  of  which  shall  be  refanded  from  the  ap- 
propriations for  invalid  pensions." 

•  •••••• 

Approved,  February  27, 1877. 


AN  ACT  to  allow  a  pension  of  thirty-six  dollars  per  month  to  soldien 

who  havo  lost  both  an  arm  and  a  leg. 

4e»7.  Be  it  enacted  by  the  Senate  and  House  of  Eepresentatives  of 
the  United  States  of  America  in  Congress  assembledy  That  all 
persons  who,  while  in  the  military  or  naval  service  of  the 
United  States,  and  in  the  line  of  duty,  shall  have  lost  one 
hand  and  one  foot,  or  been  totally  and  permanently  disabled 
in  both,  shall  be  entitled  to  a  pension  for  each  of  such  dis- 
abilities, and  at  such  a  rate  as  is  provided  for  by  the  provis- 
ions of  the  existing  laws  for  each  disability :  Provided,  That 
this  act  shall  not  be  so  construed  as  to  reduce  pensions  in 
any  case. 
Approved,  February  28, 1877. 


B.B. 


AN  ACT  equalizing  pensions  of  certain  officers  in  the  Navy 

*•*•  Be  it  enacted  by  the  Setiate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.  That  from 
and  after  the  passage  of  this  act,  the  pension  for  total  dis- 
ability of  passed  assistant  engineers,  assistant  engineers, 
and  cadet  engineers  in  the  naval  service,  respectively,  shall 
be  the  same  as  the  pensions  allowed  to  officers  of  the  line  in 
the  naval  service  with  whom  they  have  relative  rank ;  and 
that  all  acts  or  parts  of  acts,  inconsistent  herewith  be,  and 
are  hereby,  repealed. 
Approved,  March  3, 1877. 


AN  ACT  amending  the  pension-law  so  as  to  remoye  the  disability  of 
those  whO|  having  participated  in  the  rebellion,  have,  since  its  tenni- 
nation,  eolisted  in  the  Army  of  the  United  States,  and  become  dis- 
abled. 

Bga  tee.  4119,  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.  That  the 
law  prohibiting  the  payment  of  any  money  on  account  of 
pensions  to  any  person,  or  to  the  widow,  children,  or  heirs 
of  any  deceased  person,  who,  in  any  manner,  engaged  in  or 
aided  or  abetted  t\i^  \a»t^  t<c^^\wi  ^%^dceci^\»  "Cwik  ^a^^tOTtY  of 
the  United  States,  bSiqW  iio\»\i^  wwaXxM^Xft  «^\^^  \a  ^^ 
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persons  as  afterward  voluntarily  enlisted  in  the  Army  of  the 
TTnited  States,  and  who,  while  in  sach  service,  inenrred  dis- 
ability from  a  wound  or  injury  received  or  disease  contracted 
in  the  line  of  duty. 

Approved,  March  3, 1877. 

[Not  held  to  apply  to  Kavy  cases.] 


AN  ACT  to  amend  section  4778  of  tho  Revised  Statutes. 

Be  it  enacted  by  the  Senate  and  Souse  of  Repreaentativei  of 
the  United  States  of  America  in  Congress  assembled^  That 
whenever  during  a  session  of  the  Senate  a  vacancy  shall 
occnr  in  the  office  of  Pension  Agent,  by  reason  of  resigna- 
tion, death,  removal  or  expiration  of  the  term  of  office,  or 
where  any  such  agent  lawfully  appointed  shall  have  failed 
to  qualify  and  assume  the  duties  of  such  office,  the  Presi- 
dent may  when  the  public  exigency  requires  it,  designate 
any  officer  of  the  United  States  to  perform  the  duties  of 
such  office,  but  such  designation  shall  not  be  for  a  longer 
time  than  twenty  days,  and  such  officer  so  designated  shall 
give  bonds  if  required  by  the  President  for  the  faithful  dis- 
charge of  the  said  duties  and  the  Secretary  of  the  Interior 
shall  allow  in  the  settlement  of  the  accounts  of  such  officer, 
the  necessary  expenses  incurred  by  him  in  the  discharge  of 
his  duties  under  this  act  The  foregoing  provisions  shall 
apply  to  any  vacancy  now  existing. 
,   Approved,  March  8, 1878. 


AN  ACT  amending  the  laws  granting  pensions  to  tbe  soldiers  and  sail- 
on  of  the  war  of  eighteen  hnndred  and  twelve,  and  their  widows,  and 
for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  ^{^V^^ 
the  United  States  of  America  in  Congress  assembled^  That  the 
Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized 
and  directed  to  place  on  the  pension-roll  the  names  of  the 
surviving  officers  and  enlisted  and  drafted  men,  without 
regard  to  color,  including  militia  and  volunteers,  of  the 
military  and  naval  service  of  the  United  States  who  served 
for  fourteen  days  in  the  war  with  Oreat  Britain  of  1812,  or 
who  were  in  any  engagement  and  were  honorably  dis- 
charged, and  the  surviving  widows  of  such  officers  and  en- 
listed and  drafted  men. 

Seo.  2.  That  this  act  shall  not  apply  to  any  person  who 
is  receiving  a  pension  at  the  rate  of  $8  per  month  or  more, 
nor  to  any  person  receiving  a  pension  of  less  than  $8  per 
month,  except  for  tbe  difference  between  t\i<^  pe\i^\o\L\L^^ 
received  (if  less  than  $8  per  montlx)  and  %%  *i^t  t&stfOiu 
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PonsioDS  under  ibis  act  shall  be  at  tbe  rate  of  $8  i>er  month,  J 
except  as  herein  provided,  and  shall  be  paid  to  the  persons  : 
entitled  thereto,  from  and  after  the  passage  of  this  act,  1 
for  and  daring  their  natural  lives:  Provided,  That  tbe  ! 
pensions  to  widows  provided  for  in  this  act  shall  cease  when  i 
they  shall  marry  again.  < 

Sec.  3.  That  before  the  name  of  any  person  shall  be  j 
placed  upon  the  pension-rolls  under  this  act  proof  shall  be  i 
made,  under  such  rules  and  regulations  as  the  Gommis-  I 
sioner  of  Pensions,  with  the  approval  of  the  Secretary  of 
the  Interior,  shall  prescribe,  that  the  applicant  is  entitled 
to  a  pension  under  this  act;  and  any  person  who  shall 
fidsely  take  any  oath  required  to  be  taken  under  the  pro- 
visions of  this  act  shall  be  guilty  of  perjury;  and  the  Sec- 
retary of  the  Interior  shall  cause  to  be  stricken  from  the 
rolls  the  name  of  any  person  when  it  shall  appear,  by  proof 
satisfactory  to  him,  that  such  name  was  put  on  said  rolls  by 
or  through  false  or  fraudulent  representations,  or  by  mistake 
as  to  the  right  of  such  person  to  a  pension  under  this  act 
The  loss  or  lack  of  a  certificate  of  discharge  shall  not  deprive 
the  applicant  of  the  benefit  of  this  act,  but  other  proof  of 
the  service  performed  and  of  an  honorable  discharge,  if  sat- 
isfactory, shall  be  deemed  sufficient;  and  when  there  is  no 
record  evidence  of  such  service  and  such  discharge,  the  ap 
plicant  may  establish  the  same  by  other  satisfactory  testi- 
mony: Provided,  That  when  any  person  has  been  granted 
a  land- warrant,  under  any  act  of  Oongress,  for  and  on  ac- 
count of  service  in  the  said  war  of  1812,  such  grant  shall  be 
primorfacie  evidence  of  his  service  and  honorable  discharge, 
80  as  to  entitle  him,  if  living,  or  his  widow  if  ho  be  dead,  to 
a  pension  under  this  act;  but  such  evidence  shall  not  be 
conclusive,  and  may  be  rebutted  by  evidence  that  such  land- 
warrant  was  improperly  granted. 

Seo.  4.  That  all  applications  for  pensions  of  the  classes 
provided  for  in  this  act  heretofore  or  which  may  hereafter 
be  made  shall  be  considered  and  decided  as  though  made 
under  this  act;  and  all  laws  now  in  force  in  regard  to  the 
manner  of  paying  pensions,  and  in  reference  to  the  punish- 
ment of  frauds,  shall  be  applicable  to  all  claims  under  tbe 
provisions  of  this  act. 

Seo.  6.  That  the  Secretary  of  the  Interior  be,  and  he  is 
hereby,  authorized  and  directed  to  restore  to  the  pension- 
rolls  the  names  of  all  persons  now  surviving  heretofore  pen- 
sioned on  account  of  service  in  the  war  of  1812  against 
Great  Britain  or  for  service  in  any  of  the  Indian  wars,  and 
whose  names  weie  Bttlckevi  itota.  \iXi^  T<:JOkA  \w\(\^x»aAnce  of 
the  act  entitled  "  A.n  act  aalVwmtki^  >3si^  ^^^x^xsac^  ^\  ^^ 
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Interior  to  strike  from  the  pension-rolls  the  names  of  snob 
persons  as  have  taken  up  arms  against  the  government  or 
who  have  in  any  manner  enconragcd  the  rebels/'  approved 
February  4,  18G2;  and  that  the  joint  resolution  entitled 
^' Joint  resolution  prohibiting  payment  by  any  officer  of  the 
government  to  any  person  not  known  to  have  been  opi>086d 
to  the  rebellion  and  in  favor  of  its  suppression,''  approved 
March  2, 1867,  and  section  471G  of  the  Bevised  Statutes  of 
the  United  States,  shall  not  apply  to  the  persons  provided 
for  by  this  act :  Provided,  That  no  money  shall  be  paid  to 
any  one  on  account  of  pensions  for  the  time  during  which 
his  name  remained  stricken  from  the  rolls. 

Sso.  G.  That  the  surviving  widow  of  any  pensioner  of  the 
war  of  1812,  where  the  name  of  said  pensioner  was  stricken 
from  the  pension-rolls  in  pursuance  of  the  act  entitled  '^An 
act  authorizing  the  Secretary  of  the  Interior  to  strike  from 
the  i)ension-rolls  the  names  of  such  persons  as  have  taken 
up  arms  against  the  government  or  who  have  in  any  manner 
encouraged  the  rebels,"  approved  February  4,  1862,  and 
where,  under  the  existing  provisions  of  law,  said  pensioner 
died  without  his  name  being  restored  to  the  rolls,  shall  bo 
entitled  to  make  claim  for  a  pension  as  such  widow  after 
the  passage  of  this  act :  Provided,  That  no  such  arrearages 
shall  be  paid  for  any  period  prior  to  the  time  of  the  removal 
of  the  disability  of  the  pensioner,  as  provided  in  section 
five:  And  provided  further,  That  under  this  act  any  widow 
of  a  revolutionary  soldier  who  served  for  fourteen  days  or 
was  in  any  engagement  shall  be  placed  en  the  pension-rolls 
of  the  United  States  and  receive  a  pension  at  the  rate  of 
$8  per  month. 

Seo.  7.  That  all  laws  and  claascs  of  laws  in  conflict  with 
this  act  be,  and  they  are  hereby,  repealed. 

Approved  March  9, 1878. 


AN  ACT  makiog  appropriationB  for  the  payment  of  invalid  and  other 
pensioners  of  the  United  States  for  the  year  ending  June  thirtieth, 
eighteen  hnudred  and  seTcnty-nine. 


That  from  and  after  July  first,  eighteen  hundred  aii<l83^£**MSpC 
seventy-eight,  agents  for  the  payment  of  pensions  shall,  ini«t. 
lieu  of  the  percentage,  fees,  pay,  and  allowances  now  pro- 
vided by  law,  be  allowed  and  paid  the  following  compensa- 
tion for  their  services,  postage  on  vouchers  and  checks  sent 
to  i^ensioners,  and  all  the  expenses  of  their  offices : 

First.  A  salary  at  the  rate  of  four  thousand  doUari^  ^t 
amtnm. 
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Second.  Fifteen  dollars  for  each  one  huiidi^  Fonchers, 
or  at  that  rate  for  a  fraction  of  one  bnndred,  prepared  and 
paid  by  any  agent  iu  excess  of  fonr  thonsand  vonchers  per 
annum. 

Third.  Actual  and  necessary  expenses  for  rent,  fuel,  and 
lights,  and  for  postage  on  official  matter  directed  to  the 
Departments  and  Bureaus  at  Washington,  to  be  approved 
by  the  Secretary  of  the  Interior. 

And  the  sum  of  two  hundred  and  sixteen  thousand  dol- 
lars, or  so  much  thereof  as  may  be  necessary,  is  hereby 
appropriated  to  pay  the  salaries,  fees,  allowances,  and  ex- 
penses aforesaid  to  said  pension  agents. 

And  all  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed* 

Approved,  June  14, 1878. 


AK  ACT  to  increase  the  pennion  of  certain  pensioned  soldiers  and  sailon 
who  have  lost  both  their  hands  or  both  their  feet  or  the  sight  of  both 
eyes  in  the  service  of  the  country. 

Whereas,  it  is  apparent  that  the  present  pension  paid  to 
soldiers  and  sailors  who  have  lost  both  their  hands  or  both 
their  feet  in  the  service  of  the  country  is  greatly  inadequate 
to  the  support  of  such  as  have  families:  Therefore, 
Bee  aece.  4007,     Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
See  amendment  ^Ae  United  States  of  America  in  Congress  assembled^  That  on 
'lleeactiolrime,'  and  after  the  passage  of  this  act,  all  soldiers  and  sailors  who 
^^'  have  lost  either  both  their  hands  or  both  their  feet  or  the 

sight  of  both  eyes  in  the  service  of  the  United  States,  shall 
receive,  in  lieu  of  all  pensions  now  paid  them  by  the  Gov- 
ernment of  the  United  States,  and  there  shall  be  paid  to 
them,  in  the  same  manner  as  pensions  are  now  paid  to  such 
persons,  the  sum  of  seventy- two  dollars  per  month. 
Approved,  June  17, 1878. 


B.& 


AN  ACT  to  amend  section  4695  of  the  Beyised  Statutes  of  the  United 

States. 

M»5,  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembledj  That  from 
and  after  July  sixteenth,  eighteen  hundred  and  sixty-two, 
pensions  granted  to  lieutenant-commanders  in  the  Navy  for 
disability,  or  on  account  of  their  death,  shall  be  the  same  as 
theretofore  provided  for  lieutenants-commanding. 
Approved,  June  18, 1878. 


AN  ACT  relating  to  claim  agents  and  attorneys  in  pension  cases. 

Be  it  enacted  l)i|  tlie  Senate  oaid.  IIou%ftoJ  "R«^Yc&eR.\fl3^?cwx^{ 
the  United  States  of  AmeruA  m  C3ont}Te%%  fMi%cw;b\ca.^^\»  ^^ 
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be  unlawfal  for  any  attorney,  agent,  or  other  person  to  de- 
mand or  receive  for  his  services  in  a  pension  case  a  greater 
snm  than  ten  dollars,  ^o  fee  contract  shall  hereafter  be 
filed  with  the  Commissioner  of  Pensions  in  any  case.  In 
pending  cases  in  >yhich  a  fee  contract  has  heretofore  been 
filedy  if  the  pension  shall  be  allowed,  the  Commissioner  of 
Pensions  shall  approve  the  same  as  to  the  amount  of  the 
fee  to  be  paid  at  the  amoant  specified  in  the  contract.  Sec- 
tions forty-seven  hundred  and  sixty-eight,  forty-seven  hun- 
dred and  sixty-nine,  and  forty  seven  hundred  and  eighty-six 
of  the  Revised  Statutes  shall  not  apply  to  any  case  or  claim 
hereafter  filed,  nor  to  any  pending  claim  in  which  the  claim- 
ant has  not  been  represented  by  an  agent  or  attorney  prior 
to  the  passage  of  this  act. 

Sec.  2.  Section  forty-seven  hundred  and  eighty-five  of 
the  Bevised  Statutes  is  hereby  repealed.* 

Approved,  June  20, 1878. 


AN  ACT  to  proTide  that  all  pensionB  on  accoant  of  death,  or  wonnds 
received,  or  diseaae  contracted  in  the  aeryice  of  the  United  States 
during  the  late  war  of  the  rebellioni  which  have  been  granted,  or 
which  shall  hereafter  he  granted,  shall  commence  from  the  date  of 
death  or  discharge  from  the  service  of  the  United  States,  for  the  pay- 
ment of  arrears  of  pensions,  and  other  pnrposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of,^^  •««•  ^ 
the  United  States  of  America  in  Congress  assembled^  That  ailed.  *' 
pensions  which  have  been  granted  under  the  general  laws 
regulating  pensions,  or  may  hereafter  be  granted,  in  conse- 
quence of  death  from  a  cause  which  originated  in  the  United 
States  service  during  the  continuance  of  the  late  war  of  the 
rebellion,  or  in  consequence  of  wounds,  injuries,  or  disease 
received  or  contracted  in  said  service  during  said  war  of  the 
rebellion,  shall  commence  from  the  date  of  the  death  or  dis- 
charge from  said  service  of  the  person  on  whose  account  the 
claim  has  been  or  shall  hereafter  be  granted,  or  from  the 
termination  of  the  right  of  the  party  having  prior  title  to 
such  pension :  Provided^  The  rate  of  pension  for  the  inter- 
vening time  for  which  arrears  of  pension  are  hereby  granted 
shall  be  the  same  per  month  for  which  the  pension  was 
originally  granted. 

Seo.  2.  That  the  Commissioner  of  Pensions  is  hereby 
authorized  and  directed  to  adopt  such  roles  and  regulations 
for  the  payment  of  the  arrears  of  pensions  hereby  granted  as 
will  be  necessary  to  cause  to  be  paid  to  such  pensioner,  or,  if 
the  pensioner  shall  have  died,  to  the  person  or  persons  en- 
titled to  the  same,  all  such  arrears  of  pensiou  a&  tli^  ^\^- 
Bionermay  be,  or  would  have  been,  entitled  to  \mflLCt  \K\^  wiX^ 

•  See  Act  of  July  4,  1844,  p.  50.  ~  1 
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86^17.  It  8.,  Sec.  3.  That  section  forty-seven  hundred  and  seventeen 
of  the  Bevised  Statutes  of  the  United  States,  which  pro- 
vides that  '^  no  claim  for  peuBion  not  prosecuted  to  a  snc- 
oessful  issne  within  five  years  from  the  date  of  filing  the 
same  shall  be  admitted  without  record  evidence  &om  tiie 
War  or  Navy  Department  of  the  injury  or  the  disease  whidi 
resulted  in  the  disability  or  death  of  the  person  on  whose 
account  the  claim  is  made:  Provided^  That  in  any  case  in 
which  the  limitation  prescribed  by  this  section  bars  tiie 
further  prosecution  of  the  claim,  the  claimant  may  present, 
through  the  Pension  Office,  to  the  Adjutant-Oeneral  of  the 
Army  or  the  Surgeon-General  of  the  Navy,  evidence  that 
the  disease  or  injury  which  resulted  in  the  disability  or 
death  of  the  person  on  whose  account  the  claim  is  made 
originated  in  the  service  and  in  the  line  of  duty;  and  if 
such  evidence  is  deemed  satisfactory  by  the  officer  to  whom 
it  may  be  submitted,  he  shall  cause  a  record  of  the  fact  so 
proved  to  be  made,  and  a  copy  of  the  same  to  be  trans- 
mitted to  the  Commissioner  of  Pensions,  and  the  bar  to  the 
prosecution  of  the  claims  shall  thereby  be  removed,"  be, 
and  the  same  is  hereby,  repealed. 

rSTiTSiiLl?'  ®®^'  ^'  ^^  claim-agent  or  other  person  shall  be  entitled 
td  receive  any  compensation  for  services  in  making  appli- 
cation for  arrears  of  pension. 

Sec.  6.  That  all  acts  or  parts  of  acts  so  far  as  they  may 
conflict  with  the  provisions  of  this  act  be,  and  the  same  are 
hereby,  repealed. 

Approved,  January  25, 1879. 


Hie  following  provisiona  were  enacted  a»  a  portion  of  the 
act  making  appropriations  for  the  payment  of  the  arrears  of 
pennons  J  approved  March  3, 1879: 

•  •••••• 

That  the  rate  at  which  the  arrears  of  invalid  pensions 
shall  be  allowed  and  computed  in  the  cases  which  have 
been  or  shall  hereafter  be  allowed,  shall  be  graded  accord- 
ing to  the  degree  of  the  pensioner's  disability  from  time  to 
time,  and  the  provisions  of  the  pension  laws  in  force  over 
the  period  for  which  the  arrears  shall  be  computed. 

That  section  one  of  the  act  of  January  twenty-fifth, 
eighteen  hundred  and  seventy-nine,  granting  arrears  of 
pensions,  shall  be  construed  to  extend  to  and  include  pen- 
sions on  account  of  soldiers  who  were  enlisted  or  drafted 
for  the  service  in  the  war  of  the  rebellion,  but  died  or  in- 
curred disability  from  a  cause  originating  after  the  cessa* 
tion  of  bostilitvea,  and  \ifeio\^  >a^\\i^  \dkm^\«k%^  ^xi5^\  Pwr 
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videdj  That  in  no  case  shall  arrears  of  pensions  be  allowed 
and  paid  from  a  time  prior  to  the  date  of  actual  disability. 

Seo.2.  All  pensions  which  have  been,  or  which  may  here- 
after be,  granted  in  consequence  of  death  occurring  from  a 
cause  which  originated  in  the  service  since  the  fourth  day 
of  March,  eighteen  hundred  and  sixty-one,  or  in  conse- 
quence of  wounds  or  injuries  received,  or  disease  contracted 
since  that  date,  shall  commence  from  the  death  or  dis- 
charge of  the  person  on  whose  account  the  claim  has  been 
or  is  hereafter  granted,  if  the  disability  occurred  prior  to 
discharge;  and  if  such  disability  occurred  after  the  dis- 
charge, then  from  the  date  of  actual  disability,  or  from  the 
termination  of  the  right  of  party  having  prior  title  to  such 
pension:  Provided^  The  application  for  such  pension  has 
been  or  is  hereafter  filed  with  the  Commissioner  of  Pen- 
sions prior  to  the  first  day  of  July,  eighteen  hundred  and 
eighty,  otherwise  the  pension  shall  commence  from  the 
date  of  filing  the  application;  but  the  limitation  herein 
prescribed  shall  not  apply  to  claims  by  or  in  behalf  of  in- 
sane persons  and  children  under  sixteen  years  of  age. 

Sbo.  3.  Section  forty-seven  hundred  and  nine  of  the  Ee-  jSSiJ^  ^  ^ 
vised  Statutes  is  hereby  repealed. 


npottlfld* 


AN  ACT  Telating  to  soldiers  while  in  the  civil  seryico  of  the  United 

States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  sm  Beca.Mt  i 
the  United  States  of  America  in  Congress  assembled.  That  all  ee&s.Mtoiima, 

IflflS.  And  BAO 

persons  who,  under  and  by  virtue  of  the  first  section  of  the  mi,  B.& 
act  entitled  ^<  An  act  supplementary  to  the  several  acts  re- 
lating to  pensions,"  approved  March  third,  eighteen  hun- 
dred and  sixty-five,  were  deprived  of  their  pensions  during 
any  portion  of  the  time  from  the  third  of  March,  eighteen 
hundred  and  sixty-five,  to  the  sixth  of  June,  eighteen  hun- 
dred and  sixty-six,  by  reason  of  their  being  in  the  civil  serv- 
ice of  the  United  States,  shall  be  paid  their  said  pensions, 
withheld  by  virtue  of  said  section  of  the  act  aforesaid,  for 
and  during  the  said  period  of  time  from  the  third  of  March, 
eighteen  hundred  and  sixty-five,  to  the  sixth  of  June,  eight- 
een hundred  and  sixty-six. 
Approved,  March  1, 1879. 


AN  ACT  for  the  relief  of  soldiers  and  sailors  hecoming  totaUy  hlind  in 

the  seryice  of  the  coontry.  Seeftotl?  Juim, 

1878. 

Be  it  enacted  by  the  Senate  arul  House  of  Representatives  of.^.^^  *^* 
the  United  States  of  America  in  Congress  ajsse(iOSl^^l!\i^*oL^  .^**^^^^''>*^ 
act  of  Jane  seventeenth,  eighteen  hundred.  oaflL  ^^\^\s&5- 
eigbt,  entitled  ''An  act  to  increase  the  penBloiiE  oi  ciet\«flv 


46  PENSION   LAWS   NOW   IN   FORCE. 

soldiers  and  sailors  who  have  lost  both  their  hands  or  both 
their  feet,  or  the  sight  of  both  eyes,  in  the  service  of  the 
ooontry,"  be  so  construed  as  to  include  all  soldiers  and  sail- 
ors who  have  become  totally  blind  from  causes  occurring  in 
the  service  of  the  (Tnited  Stat^^ 
Approved,  March  3, 187C 


Sm  Mot.  M07,  AN  ACT  for  the  relief  of  certain  ponBioners. 

Be  it  enacted  by  the  Senate  and  House  of  EepresentoHves  of 
the  United  States  of  America  in  Congress  (usembledj  That  all 
pensioners  now  on  the  pension-rolls,  or  who  may  hereafter  be 
placed  thereon,  for  amputation  of  either  leg  at  the  hip  joint, 
shall  receive  a  pension  at  the  rate  of  thirty-seven  dollars 
and  fifty  cents  per  month  from  the  date  of  the  approval  of 
this  act. 

Approved,  March  3, 1879. 


The  follomng  is  apart  of  a  section  enacted  as  a  portion 
of  ^^An  act  making  appropriations  for  the  legislative^  exec- 
utive^ and  judicial  expenses  of  the  government  for  the  fiscal 
year  ending  June  thirtieth^  eighteen  hundred  and  eighty y  and ' 
for  other  purposeSj^  approved  June  21, 1879 : 

,  4771, 4772, 

I77I,  rapeaied.  g^.^^  3^  TlxGLt  scctions  forty-scven  hundred  and  seventy- 
one,  forty-seven  hundred  and  seventy-two,  and  forty-seven 
hundred  and  seventy-three  of  the  Revised  Statutes  of  the 
United  States,  providing  for  biennial  examinations  of  pen- 
sioners, are  hereby  repealed :  Provided^  That  the  Commis- 
sioner of  Pensioners  shall  have  the  same  power  as  heretofore 
to  order  special  examinations,  whenever,  in  his  judgment, 
the  same  may  be  necessary,  and  to  increase  or  reduce  the 
pension  according  to  right  and  justice ;  but  in  no  case  shall 
a  pension  be  withdrawn  or  reduced  except  ux>on  notice  to 
the  pensioner  and  a  hearing  upon  sworn  testimony,  except 
as  to  the  certificate  of  the  examining  surgeon.    •    •    • 


k 

\ 


Chap.  166. — ^AN  ACT  to  restore  pensions  in  certain  cases. 

See  M&  4712  ,R.  Be  it  cuacted  by  the  Senate  and  Hou^e  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  sec- 
tion three  of  an  act  entitled  *<An  act  increasing  the  pensions 
of  widows  and  orphans,  and  for  other  purposes,"  approved 
July  twenty-fifth,  eighteen  hundred  and  sixty-six,  and  sec- 
tion thirteen  of  an  aG\)e\it\l\^^*'^K\v^^\>T^^\^\\.^l<ci^^^ 
approved  July  twenty  •»eveii>i\i,«v^Vfc«^\ixv^^cK^ 


PENSION  LAWS   NOW   IN   FORCE.  47 

eight,  and  section  forty^seven  hundred  and  twelve  of  the 
Bevised  Statutes,  shall  not  operate  to  reduce  the  rate  of  any 
pension  which  had  actually  been  allowed  to  the  commis- 
sionedy  non-commissioned,  or  petty  officers  of  the  Kavy  or 
their  widows,  or  minor  children,  prior  to  July  twenty-flfbhj 
eighteen  hundred  and  sixty-six;  and  the  Secretary  of  the 
Interior  is  hereby  directed  to  restore  all  such  pensions  as 
have  already  been  so  reduced  to  the  rate  originally  granted 
and  allowed,  to  take  effect  from  the  date  of  such  reduction. 
Approved,  June  9, 1880. 


Chap.  236. — AN  ACT  to  increaae  the  pensions  of  certain  pensioned  sol- 
dieiB  and  Bailors  who  are  ntterly  helpless  from  ii^aries  received  or 
disease  contracted  while  in  the  United  States  service. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of^i^^^  ^^* 
the  United  States  of  America  in  Congress  assembled^  That  all 
soldiers  and  sailors  who  are  now  receiving  a  pension  of  fifty 
dollars  per  month,  under  the  provisions  of  an  act  entitled 
"  An  act  to  increase  the  pension  of  soldiers  and  sailors  who 
have  been  totally  disabled,"  approved  June  eighteenth,  eight- 
een hundred  and  Seventy-four,  shall  receive,  in  lieu  of  all 
pensions  now  paid  them  by  the  Oovernment  of  the  United 
States,  and  there  shall  be  paid  them  in  the  same  manner  as 
X)ensions  are  now  paid  to  such  persons,  the  sum  of  seventy- 
two  dollars  per  month. 

Sec  2.  All  pensioners  whose  pensions  shall  be  increased  saeaotis  jom, 
by  the  provisions  of  this  act  from  fifty  dollars  per  month  toisTS^acti?  jwm^ 
seventy-two  dollars  per  month  shall  be  paid  the  difference  ^^ 
between  said  sums  monthly,  from  June  seventeenth,  eighteen 
hundred  and  seventy -eight,  to  the  time  of  the  taking  effect 
of  this  act. 

Approved,  June  16, 1880. 


AN  ACT  making  appropriations  for  the  payment  of  invalid  and  other 
pensions  of  the  United  States  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty-two,  and  for  deficiencies  and  for  other 

purposes. 

•  •••••• 

Sec  2.  All  pensions  payable,  or  to  be  paid  under  this  act,   Regniatinx 
to  pensioners  who  are  inmates  of  the  National  Home  for  ?i^^to^to^ultoi 
Disabled  Volunteer  Soldiers,  shall  be  paid  to  the  treasurer  die«*B^.^*' 
or  treasurers  of  said  home,  upon  secuiity  given  to  the  satis- 
faction of  the  managers,  to  be  disbursed  for  the  benefit  of 
the  pensioners  without  deduction  for  fiines  ot  peii«k\\i\'^\XBAffit 
regalatioDa  to  be  established  by  the  manag^t^  ol  \Xv^\LQtsy^% 
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• 

said  payment  to  be  made  by  the  pension  agent  upon  a  cer- 
tificate of  the  proper  officer  of  the  home  that  the  pensioner 
is  an  inmate  thereof  and  is  still  living.  Any  balance  of  the 
I)en8ion  which  may  remain  at  the  date  of  the  pensioner's 
discharge  shall  be  paid  over  to  him ;  and  in  case  of  his  death 
at  thehome,  the  same  shall  be  paid  to  the  widow,  or  children, 
or  in  default  of  either  to  his  legal  representatives. 
Approved,  February  26, 1881. 


AN  ACT  for  the  relief  of  citizens  of  Montana  ^rbo  eexred  with  the 
United  States  troops  in  the  war  with  the  Nez  Percds,  and  for  tbe 
relief  of  the  heirs  of  such  as  were  killed  in  each  sorrice. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That 
each  volunteer  who  joined  the  forces  of  the  United  States, 
in  the  Territory  of  Montana,  during  the  war  with  the  Nez 
Perc6  Indians,  shall  be  paid  one  dollar  per  day  during  the 
term  of  such  service,  from  the  time  that  he  left  his  home 
until  he  was  returned  thereto,  including  all  the  time  spent 
in  hospital  under  treatment  by  such  as  received  wounds  or 
other  injuries  in  such  service.  • 

Seo.  2.  That  all  persons  who  were  wounded  or  disabled 
in  such  service,  and  the  heirs  of  all  who  were  killed  in  such 
service,  shall  be  entitled  to  all  the  benefits  of  the  pension 
laws,  in  the  same  manner  and  to  the  same  extent  as  if  they 
had  been  duly  mustered  into  the  regular  or  volunteer  forces 
of  the  United  States. 

Seo.  3.  That  all  horses  and  arms  lost  in  such  service  shall 
be  paid  for  at  their  actual  value,  to  be  duly  ascertained  by 
the  commanding  officer  of  the  district  of  Montana:  Provided^ 
That  no  payment  shall  be  made  for  such  losses  except  upon 
the  statement  of  the  commanding  officer  of  the  United  States 
troops,  or  such  other  officer  of  the  regular  Army  as  might 
be  in  control  of  the  volunteers  at  the  time  of  such  loss,  and 
such  other  proofs  as  may  be  required  by  the  commanding 
officer  and  the  United  States  quartermaster  for  the  district 
of  Montana,  to  establish  the  fact  that  such  losses  were  made 
in  the  service  of  the  United  States. 

Approved,  March  3, 1881. 


Under  an  act  maJcing  appropriations  for  the  payment  of 

invalid  and  other  pensioners  of  the  United  States  for  the  year 

ending  June  30, 1882,  it  was  enacted : 

•  •••••  • 

That  section  forty-seven  hundred  and  forty-four,  title  fifty- 
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seven  of  the  Eevised  Statutes  of  the  United  States  is  hereby 
amended  to  read  as  follows : 

^^  Sec.  4744.  The  Commissioner  of  I'ensions  is  authorized 
to  detail  from  time  to  time  clerks  or  persons  employed  in 
his  office  to  make  special  examinations  Into  the  merits  of 
BQch  pension  or  bounty  land  claims,  whether  pending  or 
adjudicated,  as  he  may  deem  proper,  and  to  aid  in  the 
{MTOsecution  of  any  party  appearing  on  such  examinations  to 
be  gnilty  of  fraud,  either  in  the  presentation  or  in  procuring 
the  allowance  of  such  claims ;  and  any  person  so  detailed 
shall  have  power  to  administer  oaths  and  take  affidavits 
and  depositions  in  the  course  of  such  examinations,  and  to 
orally  examine  witnesses,  and  may  employ  a  stenographer, 
when  deemed  necessary  by  the  Commissioner  of  Pensions, 
in  important  cases,  such  stenographer  to  be  paid  by  such 
clerk  6t  person,  and  the  amount  so  paid  to  be  allowed  in 
Ms  accounts." 

Seo.  3.  <^  That  in  addition  to  the  authority  conferred  by 
section  one  hundred  and  eighty-four,  title  four  of  the  Eevised 
Statutes,  any  judge  or  clerk  of  any  court  of  the  United 
States  in  any  State,  District,  or  Territory  shall  have  power, 
upon  the  application  of  the  Commissioner  of  Pensions,  to 
issue  a  subpoena  for  a  witness,  being  within  the  jurisdiction 
of  such  court,  to  appear,  at  a  time  and  place  in  the  subpoena 
stated,  before  any  officer  authorized  to  take  depositions  to 
be  used  in  the  courts  of  the  United  States,  or  before  any 
officer,  clerk,  or  person  from  the  Pension  Bureau  designated 
or  detailed  to  investigate  or  examine  into  the  merits  of  any 
pension  claim  and  authorized  by  law  to  administer  oaths 
and  take  affidavits  in  such  investigation  or  examination, 
there  to  give  full  and  true  answers  to  such  written  inter- 
rogatories and  cross-interrogatories  as  may  be  propounded, 
or  to  be  orally  examined  and  cross-examined  upon  the  sub- 
ject of  such  claim ;  and  witnesses  subpoenaed  pursuant  to 
this  and  the  preceding  section  shall  be  allowed  the  same 
compensation  as  is  allowed  witnesses  in  the  courts  of  the 
United  States,  and  paid  in  the  same  manner." 

Sec.  4.  That  the  Commissioner  of  Pensions  is  hereby 
authorized  to  appoint  surgeons  who,  under  his  control  and 
direction  shall  make  such  examination  of  pensioners  and 
claimants  for  pension  or  increased  pension  as  he  shall  re- 
quire ;  and  he  shall  organize  boards  of  surgeons,  to  con- 
sist of  three  members  each,  at  such  points  in  each  State  as 
he  shall  deem  necessary,  and  all  examinations,  so  far  as 
practicable,  shall  be  made  by  the  boards,  and  no  examina- 
tion shall  be  made  by  one  surgeon  excepting  under  such 
16757  PEN 35 
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circumstances  as  make  it  impracticable  for  a  claimaot  to  \= 
present  himself  before  a  board:  Provided^  That  the  Com*  , 
missioner  may,  when  in  his  opinion  the  exigencies  of  the  ' 
service  require  it,  organize  a  board  of  three  surgeons  who,  ; 
under  his  direction,  shall  review  the  work  of  any  regularly-  \ 
appointed  board  or  surgeon :   Provided  further ^  That  all 
examinations  shall  be  thorough  and  searching,  and  the  cer-  ) 
tiflcate  contain  a  full  description  of  the  physical  condition 
of  the  claimant  at  the  time,  which  shall  include  all  the 
physical  and  rational  signs  and  a  statement  of  all  struct- 
ursd  changes. 

The  fee  for  each  examination,  and  satisfactory  certificate  - 
thereof,  shall  be  two  dollars  to  each  member  when  made  by  L 
a  board,  and  two  dollars  when  made  by  one  surgeon :  Pro- 
vided^ That  when  a  claimant  is  so  disabled  as  not  to  be  able 
to  present  himself  to  a  board  of  surgeons  for  examination,  j^ 
the  Commissioner  may  order  a  surgeon  to  make  the  exami   \_ 
nation  at  the  claimant's  residence;  and  the  fee  for  such 
examination  shall  be  two  dollars,  in  addition  to  the  pay-  |^ 
ment  of  the  actual  traveling  expenses  of  the  surgeon :  Pro- 
vided farther^  That  no  fee  shall  be  allowed  or  paid  to  any 
member  of  such  board  of  examining  surgeons  who  does  not 
actually  participate  in  such  examination  and  sign  the  cer- 
tificate thereof. 

The  Commissioner  may,  when  in  his  judgment  the  degree 
of  disability  cannot  be  determined  truthfully  or  satisfiie- 
torily  excepting  by  expert  examination,  employ  an  expert^  I. 
not  a  regularly  appointed  surgeon,  to  make  the  examina-  ij 
tion;  and  the  fee  for  such  examination  shall  be  five  dollars: 
Provided^  That  the  fee  for  an  expert  examination  shall  not 
be  paid  to  any  regularly-appointed  examining  surgeon. 

The  fee  for  the  examination  of  claimants  who  reside  oat 
of  the  United  States  shall  not  exceed  ten  dollars,  which 
shall  be  paid,  upon  the  presentation  of  satisfactory  vouch- 
ers, out  of  the  appropriation  for  the  payment  of  the  exam- 
ining surgeons,  and  through  the  United  States  constilate 
nearest  to  the  claimant's  place  of  residence. 

Seo.  6.  That  no  person  who  is  now  receiving  or  shall 
hereafter  receive  a  pension  under  a  special  act  shall  be 
entitled  to  receive  in  addition  thereto  a  pension  under  the 
general  law,  unless  the  special  act  expressly  states  that  the 
pension  granted  thereby  is  in  addition  to  the  pension  which 
said  person  is  entitled  to  receive  under  the  general  law. 

Approved,  July  26, 1882. 
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AN  ACT  to  amend  section  forty-seyon  hundred  and  two,  title  fifty-seven, 
BeTised  Statutes  of  the  United  States,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That 
section  forty-seven  hundred  and  two,  title  fifty-seven  of  the 
Bevised  Statutes  of  the  United  States  is  hereby  amended 
so  as  to  read  as  follows : 

"Seo.  4702.  If  any  person  embraced  within  the  pro- 
visions of  sections  forty-six  hundred  and  ninety-two  and 
forty-six  hundred  and  ninety- three,  has  died  since  the  fourth 
day  of  March,  eighteen  hundred  and  sixty-one,  or  here- 
after dies,  by  reason  of  any  wound,  injury,  or  disease  which 
under  the  conditions  and  limitations  of  such  sections  would 
have  entitled  him  to  an  invalid  pension  had  he  been  dis- 
abled, his  widow,  or  if  there  be  no  widow,  or  in  the  case  of 
her  death  without  payment  to  her  of  any  part  of  the  pension 
hereinafter  mentioned,  his  child,  or  children  under  sixteen 
years  of  age,  shall  be  entitled  to  receive  the  same  pension 
as  the  husband  or  father  would  have  been  entitled  to  had 
he  been  totally  disabled,  to  commence  from  the  death  of 
the  husband  or  father,  to  continue  to  the  widow  during  her 
widowhood,  and  to  his  child  or  children  until  they  severally 
attain  the  age  of  sixteen  years,  and  no  longer;  and  if  the 
widow  remarry,  the  child  or  children  shall  be  entitled  from 
the  date  of  re-marriage,  except  when  such  widow  has  con- 
tinned  to  draw  the  pension  money  after  her  re-marriage,  in 
contravention  of  law,  and  such  child  or  children  have  re- 
sided with  and  been  supported  by  her,  their  pension  will 
commence  at  the  date  to  which  the  widow  was  last  paid." 

Seo.  2.  That  marriages,  except  such  as  are  mentioned  in 
section  forty-seven  hundred  and  five  of  the  Eevised  Statutes 
shall  be  proven  in  pension  cases  to  be  legal  marriages  accord- 
ing to  the  law  of  the  place  where  the  parties  resided  at  the 
time  of  marriage  or  at  the  time  when  the  right  to  pension  ac- 
crued; and  the  open  and  notorious  adulterous  cohabitation 
of  a  widow  who  is  a  pensioner  shall  operate  to  terminate  her 
pension  from  the  commencement  of  such  cohabitation* 

Approved,  August  7, 1882. 


AN  ACT  making  appropriations  for  sundry  civil  expenses  of  the  Gov- 
ernment for  the  fiscal  year  ending  Juno  thirtieth,  eighteen  hundred 
and  eighty-three,  and  for  other  purposes. 

^'  That  all  pensions  and  arrears  of  pensions  payable  or  to  Pensions,  *o.. 
be  paid  to  pensioners  who  are  or  may  become  inmates  of  Nationai^meto 
the  National  Home  for  Disabled  Yoluuteer  Soldiers,  shall  ^^*,&i^ 
be  paid  to  the  treaaurera  of  said  Home,  to  be  ap^\i<^\^^  ^^O^ 
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treafiorers  as  provided  by  law,  under  the  rules  and  regula- 
tions of  said  Home.  Said  payments  shall  be  made  by  the 
pension  agent  npon  a  certificate  of  the  proper  officer  of  the 
Home  that  the  pensioner  is  an  inmate  thereof  on  the  day  to 
which  said  pension  is  drawn.  The  treasurers  of  said  Home, 
respectively,  shall  give  security,  to  the  satisfaction  of  the 
managers  of  said^Home,  for  the  payment  and  application  by 
them  of  all  arrears  of  pension  and  pension  moneys  they 
may  receive  under  the  aforesaid  provision.  And  section 
two  of  the  act  entitled  ^An  act  making  appropriations  for 
n  Stat,  uo.  the  payment  of  invalid  and  other  pensions  of  the  United 
States  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  eighty-two,  and  for  deficiencies,  and  for  other 
purposes,'  approved  February  twenty-sixth,  eighteen  hun- 
dred and  eighty-one,  is  hereby  revived  and  continued  in 

force.'' 

•  •••••• 

Approved,  August  7, 1882. 


i 


AN  ACT  to  relieve  certain  soldiers  of  the  late  war  from  the  chAi|;e  of 

desertion. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatires  of 
ike  United  States  of  America  in  Congress  assembled^  That  the 
charge  of  desertion  now  standing  on  the  rolls  and  records 
in  the  Office  of  the  Adjutant-General  of  the  United  States 
against  any  soldier  who  served  in  the  late  war  in  the  vol- 
unteer service  shall  be  removed  in  all  cases  where  it  shall  \ 
be  made  to  appear  to  the  satisfaction  of  the  Secretary  of  i 
War,  from  such  rolls  and  records  or  from  other  satisfactory  ^ 
testimony,  that  any  such  soldier  served  faithfully  until  the 
expiration  of  his  term  of  enlistment,  or  until  the  22d  day  of 
May,  anno  Domini  1865,  or  was  prevented  from  completiug 
his  term  of  service  by  reason  of  wounds  received  or  disease 
contracted  in  the  line  of  duty,  but  who,  by  reason  of  ab- 
sence from  his  command  at  the  time  the  same  was  mustered 
out,  failed  to  be  mustered  out  and  to  receive  an  honorable 
discharge. 

Seo.  2.  That  the  charge  of  desertion  standing  on  the  rolls 
and  records  in  the  Office  of  the  Adjutant-General  of  the 
United  States  against  any  soldier  who  served  in  the  late 
war  in  the  volunteer  service  shall  also  bo  removed  in  all 
cases  where  it  shall  be  made  to  appear  to  the  satisfaction  of  | 
the  Secretary  of  War,  from  such  rolls  and  records,  or  from  ' 
other  satisfactory  testimony,  that  such  soldier  charged  witli  ; 
desertion  or  with  absence  without  leave  did  not  intend  tc 

I 
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desert,  and  after  such  charge  of  desertion  or  absence  with- 
oat  leave  volnntarlly  returned  to  his  command  and  served 
in  the  line  of  his  doty  until  he  was  mustered  out  of  the  serv- 
ice and  received  a  certificate  of  honorable  discharge. 

Seo.  3.  That  in  all  cases  where  the  charge  of  desertion 
shall  be  removed  under  the  provisions  of  this  act  from  the 
record  of  any  soldier  who  has  not  received  a  certificate  of 
discharge,  it  shall  be  the  duty  of  the  Adjutant-General  of 
the  United  States  to  issue  to  such  soldier,  or,  in  case  of  his 
death,  to  his  heirs  or  legal  representatives,  a  certificate  of 
discharge. 

Sec.  4.  That  when  the  charge  of  desertion  shall  be  re- 
moved under  the  provisions  of  this  act  from  the  record  of 
any  soldier,  such  soldier,  or  in  case  of  his  death,  the  heirs 
or  legal  representatives  of  such  soldier,  shall  receive  all  pay 
and  bounty  which  may  have  been  withheld  on  account  of 
such  charge  of  desertion  or  absence  without  leave:  Provided^ 
however  J  That  this  act  shall  not  be  so  construed  as  to  give 
to  any  such  soldier  as  may  be  entitled  to  relief  under  the 
provisions  of  this  act,  or,  in  the  case  of  his  death,  to  the 
heirs  or  legal  representatives  of  any  such  soldier,  the  right 
to  receive  pay  and  bounty  for  any  period  of  time  during 
which  such  soldier  was  absent  from  his  command  without 
leave  of  absence :  And  provided  further  ^  That  no  soldier  nor 
the  heirs  nor  legal  representatives  of  any  soldier,  who  served 
in  the  Army  a  period  of  less  than  twelve  months,  or  who 
intentionally  deserted  shall  be  entitled  to  the  benefit  of  the 
provisions  of  this  act'. 

Seo.  5.  That  all  acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed. 

Approved,  August  7, 1882. 


AN  ACT  to  amend  fiection  forty-seTen  hundred  and  sixty-siz,  title 
fifty-seyen,  of  the  ReTised  Statutes  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Repreeentativee  of 
the  United  States  cf  America  in  Congress  assembled^  That  sec- 
tion forty-seven  hundred  and  sixty-six,  title  fifty-seven,  of 
the  Eevised  Statutes  of  the  United  States  is  hereby  amended 
to  read  as  follows: 

"  Seo.  4766.  Hereafter  no  pension  shall  be  paid  to  any 
person  other  than  the  pensioner  entitled  thereto,  nor  other- 
wise than  according  to  the  provisions  of  this  title;  and  no 
warrant,  power  of  attorney,  or  other  paper  executed  or  pur- 
porting to  be  executed  by  any  pensioner  to  any  attorney, 
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claim  agcut,  broker,  or  other  persons  shall  be  recognised  by 
any  agent  for  the  payment  of  pensions,  nor  shall  any  pen- 
sion be  paid  thereon ;  bat  the  payment  to  persons  laborinp; 
under  legal  disabilities  may  be  made  to  the  guardians  of 
such  persons  in  the  manner  herein  prescribed,  and  pensions 
payable  to  persons  in  foreign  coantries  may  be  made  accord- 
ing to  the  provisions  of  existing  laws :  Provided^  That  in 
case  of  an  insane  invalid  pensioner  having  no  gaardian,  bnt 
having  a  wife  or  children  dependent  npon  him  (the  wife 
being  a  woman  of  good  character),  the  Commissioner  of 
Pensions  is  hereby  aathorized,  in  his  discretion,  to  cause 
the  pension  to  be  paid  to  the  wife,  npon  her  properly-exe- 
cuted voucher,  or  in  case  there  is  no  wife,  to  the  guardian 
of  the  children,  upon  the  properly-executed  voucher  of  such 
guardian,  and  in  like  manner  to  cause  the  pension  of  invaUd 
pensioners  who  are  or  may  hereafter  be  imprisoned  as  pun- 
ishment for  offenses  against  the  laws  to  be  paid  while  so 
imprisoned  to  their  wives  or  the  guardians  of  their  children. 
And  pensions  to  Indian  pensioners  residing  in  the  Indism 
Territory  may  be  paid  in  person  by  the  pension  agent,  upon 
a  suitable  voucher,  at  some  convenient  point  in  said  Terri- 
tory, which,  together  with  the  form  and  manner  of  identifi- 
cation of  the  pensioners,  may  be  prescribed  by  the  Secretary 
of  the  Interior;  such  payments  to  be  made  in  standard 
silver,  at  least  once  in  each  current  yeax.  And  payments 
in  person  shall  be  made  to  the  pensioner,  in  cash,  by  the 
pension  agent  whenever  in  the  discretion  of  the  Commis- 
sioner of  Pensions  such  personal  payment  shall  bo  by  him 
deemed  necessary  or  proper  to  secure  to  the  pensioner  his 
rights ;  and  the  necessary  and  actual  expenses  of  such  pen- 
sion agent  in  making  such  payments  shall  be  paid  by  the 
Secretary  of  the  Interior  upon  properly-executed  vouchers, 
out  of  the  contingent  fund  appropriated  for  the  use  of  the 
Pension  Office.  The  Commissioner  of  Pensions  may,  when 
in  his  judgment  it  shall  be  deemed  necessary  or  proper,  visit 
in  person,  for  the  purpose  of  examination  and  inspection,or 
may  send  any  one  or  more  of  the  officers  of  his  bureau  for 
that  purpose,  any  of  the  pension  agencies  or  medical  exam- 
ining boards  or  surgeons;  and  the  necessary  and  actual  ex- 
X>enses  of  such  visits  shall  be  paid  by  the  Secretary  of  tbe 
Interior  upon  properly-executed  vouchers,  out  of  the  con- 
tingent fund  of  said  bureau. 
Approved,  August  8, 1882. 
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AN  ACT  making  appropriations  for  the  legislative,  oxocotive,  and  Jadl- 
eial  expenses  of  the  Govemmont  for  the  fiscal  year  ending  June 
thirtietbi  eighteen  hundred  and  eighty-three,  and  for  other  purposes. 


For  the  compensation  of  the  Commissioner  of  Pensions 
Ave  thousand  dollars }  first  depnty  commissioner,  three  thou- 
sand six  hundred  dollars;  second  deputy  commissioner, 
three  thousand  six  hundred  dollars ;  chief  clerk,  two  thou- 
sand dye  hundred  dollars ;  assisiant  chief  clerk,  two  thou- 
sand dollars ;  medical  referee,  two  thousand  five  hundred 
dollars;  assistant  medical  referee,  two  thousand  two  hun- 
dred and  fifty  dollars ;  four  qualified  surgeons,  who  shall 
be  experts  in  their  profession,  at  two  thousand  dollars  each ; 
fifteen  medical  examiners,  who  shall  be  surgeons  of  edu- 
cation, skill  and  experience  in  their  profession,  at  one 
thousand  eight  hundred  dollars  each ;  twelve  chiefs  of  di- 
vision, at  two  thousand  dollars  each ;  law  clerk,  two  thou- 
sand dollars;  thirty-five  principal  examiners  for  review 
board,  at  two  thousand  dollars  each ;  twenty-four  assistant 
chiefs  of  division,  at'  one  thousand  eight  hundred  dollars 
each;  sixty-five  clerks  of  class  four;  ninety-five  clerks  of 
class  three ;  three  hundred  and  ninety  clerks  of  class  two ; 
three  hundred  and  ninety -eight  clerks  of  class  one ;  two 
hundred  and  fifty  clerks,  at  one  thousand  dollars  each ;  one 
8ui>erintendent  of  buildings,  one  thousand  four  hundred 
dollars ;  two  engineers,  at  one  thousand  two  hundred  dol- 
lars each ;  one  hundred  and  fifty  copyists  at  nine  hundred 
dollars  each ;  forty  copyists  at  seven  hundred  and  twenty 
dollars  each ;  twenty  messengers ;  twenty-five  watchmen ; 
and  twenty-five  laborers ;  in  all,  one  million  nine  hundred 
and  fifty-seven  thousand  one  hundred  and  fifty  dollars. 

For  per  diem,  when  absent  from  home  on  duty,  for  trav- 
eling examiners^  in  lieu  of  expenses  of  subsistence,  not  ex- 
ceeding three  dollars  per  day,  and  for  actual  and  necessary 
expenses  for  transportation,  three  hundred  thousand  dol- 
lars. And  the  provisions  of  section  fifty-four  hundred  and 
eighty-five  of  the  Bevised  Statutes  shall  be  applicable  to 
any  person  who  shall  violate  the  provisions  of  an  act  en- 
titled ''An  act  relating  to  claim  agents  and  attorneys  in 
pension  cases,"  approved  June  twentieth  eighteen  hundred 
and  seventy-eight.  That  the  duties  of  first  and  second 
deputy  commissioners  shall  be  such  as  are  now  fixed  by 
law  for  the  deputy  commissioner  of  pensions ;  and  in  case 
of  death,  resignation,  absence,  or  sickness  of  the  Commis- 
sioner his  duties  shall  devolve  upon  the  first  deputy  com- 
missioner until  his  successor  is  appointed,  or  such  absence 
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or  sickness  ceases,  and  in  case  of  tlie  like  absence  of  the 
Oominissioner  and  first  deputy  commissioner,  the  second 
depoty  commissioner  shall  act  as  Commissioner  in  like 
manner. 


Chap.  68. — ^AN  ACT  making  appropriations  for  the  payment  of  invalid 
and  other  pensions  of  tbo  United  States  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hnndred  and  eighty-fonr,  and  for  other  pnr- 


B.&47^t23.      Seo.  2.  That  section  forty-seven  hundred  and  forty-five, 
^■^^  title  fifty-seven  of  the  Eevised  Statutes  of  the  United  States 

is  hereby  amended  to  read  as  follows: 
A^  pledge  or     Seo.  4745.  Any  pledge,  mortgage,  sale,  assignment,  or 
aioB  TokL*'  ^^  transfer  of  any  right,  claim,  or  interest  in  any  pension  which 

has  been,  or  may  hereafter  be,  granted,  shall  be  void  and 
of  no  effect,  and  any  person  who  shall  pledge,  or  receive  as 
a  pledge,  mortgage,  sale,  assignmentortransfer  of  any  right, 
claim,  or  interest  in  any  pension,  or  pension  certificate, 
which  has  been  or  may  hereafter  be  granted  or  issued,  or 
who  shall  hold  the  same  as  collateral  security  for  any  debt, 
or  promise,  or  upon  any  pretext  of  such  security,  or  promise, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  in  a  sum  not  exceeding  one  hundred 
dollars  and  the  costs  of  the  prosecution ;  and  any  person 
who  shall  retain  the  certificate  of  a  pensioner  and  refuse  to 
surrender  the  same  upon  the  demand  of  the  Commissioner 
of  Pensions,  or  a  United  States  pension  agent,  or  any  other 
person,  authorized  by  the  Commissioner  of  Pensions,  or  the 
pensioner,  to  receive  the  same  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  in  a  snm 
not  exceeding  one  hundred  dollars  and  the  costs  of  the  prose- 
cution. 
Approved,  February  28,  1883. 


Chap.  91.— AN  ACT  to  amend  the  pension  laws  by  increasing  the  pen- 
sions of  soldiers  and  sailors  who  have  lost  an  arm  or  leg  in  the  serv- 
ice, and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  o/ 

inereaMofDeii-  the  United  States  of  America  in  Congress  assembled^  That  from 

A^  Mdion  who  and  after  the  passage  of  this  act  all  pcrs  ons  on  the  pension* 

orlegiDs^vice^roll,  and  all  f)ersons  hereafter  granted  a  pension,  who,  while 

in  the  military  or  naval  service  of  the  United  States,  and  in 
the  line  of  duty,  shall  have  lost  one  hand  or  one  foot,  or 
been  totally  or  permanently  disabled  in  the  same,  or  other- 
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wise  so  disabled  as  to  render  their  incapacity  to  perforn; 

manaal  labor  equivalent  to  the  loss  of  a  hand  or  a  foot,  shall  cn^uj?^**"*  *° 

receive  a  pension  of  twenty-foar  dollars  per  month;  that  all 

persons  now  on  the  pension-roll,  and  all  persons  hereafter 

granted  a  pension,  who  in  like  manner  shall  have  lost  either 

an  arm  at  or  above  the  elbow,  or  a  leg  at  or  above  the  knee,  J^ow  of  •rm 

above  elbow,  or 

or  shall  have  been  otherwise  so  disabled  as  to  be  incapaci-  leg  above   the 
tated  for  performing  any  manual  labor,  but  not  so  much  as  to 
require  regular  personal  aid  and  attendance,  shall  receive  a 
pension  of  thirty  dollars  per  month :  Provided^  That  nothing    ^•»*«>- 
contained  in  this  act  shall  be  construed  to  repeal  section 
forty-six  hundred  and  ninety-nine  of  the  Eevised  Statutes    ]i.&4ew,0ift. 
of  the  United  States,  or  to  change  the  rate  of  eighteen  dol- 
lars per  month  therein  mentioned  to  be  proportionately  di- 
vided for  any  degree  of  disability  established  for  which  sec- 
tion forty-six  hundred  and  ninety -five  makes  no  provision. 
Approved,  March  3, 1883. 


Chap.  130. — AN  ACT  prescribing  regulations  for  the  Soldiers'  Home 
located  at  Washington,  in  the  District  of  Columbia,  and  for  other 

purposes. 

•  •••••• 

Sec  4.  That  any  inmate  of  the  Home  who  is  receiving  a    Penaionen  in 
pension  from  the  Government,  and  who  has  a  child,  wife,  ^n  aiiot  poiS^ 
or  parent  living,  shall  be  entitled,  by  filing  with  the  pension  ®^p*^"*^  **^ 
agent  from  whom  he  receives  his  money  a  written  direction 
to  that  effect,  to  have  his  pension,  or  any  part  of  it,  paid  to 
such  child,  wife,  or  parent.    The  pensions  of  all  who  now  to^SS^^JSJa^to 
are  or  shall  hereafter  become  inmates  of  the  Home,  except  treMoror. 
such  as  shall  be  assigned  as  aforesaid,  shall  be  paid  to  the 
treasurer  of  the  Home.    The  money  thus  derived  shall  not 
become  a  part  of  the  funds  of  the  Home,  but  shall  be  held 
by  the  treasurer  in  trust  for  the  pensioner  to  whom  it  would 
otherwise  have  been  paid,  and  such  part  of  it  as  shall  not 
sooner  have  been  paid  to  him  shall  be  paid  to  him  on  his 
discharge  from  the  institution.    The  board  of  commission-  i^u^ra  d^bar^ 
ers  may  from  time  to  time  pay  over  to  any  inmate  such  part  theHwe.*'''**" 
of  his  pension-money  as  they  think  best  for  his  interest  and 
consistent  with  the  discipline  and  good  order  of  the  Home, 
but  such  pensioner  shall  not  be  entitled  to  demand  or  have 
the  same  so  long  as  he  remains  an  inmate  of  the  Home.    In 
case  of  the  death  of  any  pensioner,  any  pension  money  due    Death  of  pen- 
him  and  remaining  in  the  hands  of  the  treasurer  shall  be  due,  &!d.,  paid  to 
paid  to  his  legal  heirs,  if  demand  is  made  within  three  years;  •^   •  "* 

otherwise  the  same  shall  escheat  to  the  Home. 

•  •••••• 

Approved  March  3, 1S83.  . 
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AN  ACT  making  it  a  felony  for  a  person  to  falsely  and  frandulently 
Bnme  or  pretend  to  be  an  officer  or  employd  acting  nnder  authority 
of  the  United  States  or  any  Department  or  any  officer  thereof,  and 
prescribing  a  penalty  therefor. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled j  That 
every  person  who,  with  intent  to  defraud  either  the  United 
States  or  any  person,  falsely  assumes  or  pretends  to  be  an 
ofScer  or  employ^  acting  under  the  authority  of  the  United 
States,  or  any  Department,  or  any  officer  of  the  Government 
thereof,  and  who  shall  take  upon  himself  to  act  as  such,  or 
who  shall  in  such  pretended  character  demand  or  obtain 
from  any  person  or  from  the  United  States,  or  any  Depart- 
ment, or  any  officer  of  the  Government  thereof,  any  money, 
pai>er,  document,  or  other  valuable  thing,  shall  be  deemed 
guilty  of  felony,  and  shall,  on  conviction  thereof,  be  pun- 
ished by  a  fine  of  not  more  than  one  thousand  dollars,  or 
imprisonment  not  longer  than  three  years,  or  both  said  pun- 
'  ishments,  in  the  discretion  of  the  court. 
Approved,  April  18, 1884. 


Chap.  63. —AN  ACT  to  provide  for  the  mnster  and  pay  of  certain  offi- 
cers and  enlisted  men  of  the  Tolnnteer  forces. 

10  Stat,  S8fi.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  the 
joint  resolution  approved  July  eleventh,  eighteen  hundred 
and  seventy,  entitled  <' Joint  resolution  amendatory  of  joint 
resolution  for  the  relief  of  certain  officers  of  the  Army,"  ap- 
proved July  twenty-sixth,  eighteen  hundred  and  sixty-six, 

Officers  to  beig  hereby  so  amended  and  shall  be  so  construed  that  in  all 

oonsideredof  the 

srade  named  cases  arising  uudcr  the  same  any  person  who  was  duly  ap- 

therein  from  date       .    .     ,  j  .      .  ,         i_\ll         i  •  •      • 

commissioned,  pointed  aud  commissioucd.  Whether  his  commission  was 
in/  coLmil^on  actually  rcceivcd  by  him  or  not,  shall  be  considered  as  com- 
missioned to  the  grade  therein  named  from  the  date  when 
his  commission  was  actually  issued  by  competent  authority, 
and  shall  be  entitled  to  all  pay  and  emoluments  as  if  acta- 
Provito,         ally  mustered  at  such  date :  Provided j  That  at  the  date  of 
his  commission  he  was  actually  performing  the  duties  of 
the  grade  to  which  he  was  so  commissioned,  or,  if  not  so  per- 
forming such  duties,  then  from  such  time  after  the  date  of 
his  commission  as  he  may  have  actually  entered  upon  such 
Prisoners  ofdutics;  And  provided  further^  That  any  person  held  as  a 
of  racancy^  prisoner  of  war,  or  who  may  have  been  absent  by  reason  of 
commissioned  wounds  or  iu  hospital  by  reason  of  disability  received  in  the 
wjt       to  pay,  g^j^^^  jjj  ^YiQ  line  of  duty,  at  the  date  of  his  commission,  if 
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a  vacancy  existcil  forliim  iu  tbc  grade  to  which  so  commis- 
sioned, shall  be  entitled  to  the  same  pay  and  emoluments 
as  if  actually  performing  the  duties  of  the  grade  to  which 
he  was  commissioned  and  actually  mustered  at  such  date: 
And  provided  furtheTy  That  this  act  and  the  resolution  liere-  p  j^J^j,  *»^*p 
by  amended  shall  be  construed  to  apply  only  in  those  cases  J^^<*J^J^*^ 
where  the  commission  bears  date  prior  to  June  twentieth,  J"n« 20,  im3,A4s. 
eighteen  hundred  and  sixty-three,  or  after  that  date  when 
their  commands  were  not  below  the  minimum  number  re- 
paired by  existing  laws  and  regulations:  And  provided  fur-   ProvUo. 
theTj  That  the  pay  and  allowances  actually  received  shall 
be  deducted  from  the  sums  to  be  paid  under  this  act. 
Seo.  2.  That  the  heirs  or  legal  representatives  of  any  of&-    Hein.  &c.,  to 

,  rec6We  aricw  of 

cer  whose  muster  into  the  service  has  been  or  shall  be  p^yuid  pension. 
amended  hereby  shall  be  entitled  to  receive  the  arrears  of 
pay  due  such  offtcer,  and  the  pension,  if  any,  authorLsed  by 
law,  for  the  grade  into  which  such  officer  is  mastered  under 
the  provisions  of  this  act. 

Sec.  3.  That  all  claims  arising  under  this  act  shall  be    claims  baned 
presented  to  and  filed  in  the  proper  Department  within  three  *    ^       ^**"* 
years  from  and  after  the  passage  hereof,  and  all  such  claims 
not  80  presented  and  filed  within  said  three  years  shall  be 
forever  barred,  and  no  allowance  ever  made  thereon. 

Sec.  4.  That  the  pay  and  allowances  of  a  rank  or  grade   Pay,  &o.,notto 
paid  to  and  received  by  any  military  or  naval  officer  in  good  nJoo^ot  detJ^t 
faith  for  services  actually  performed  by  such  officer  in  suchpointment  ^  *^ 
rank  or  grade  during  the  war  of  the  rebellion  shall  not  be 
charged  to  or  recovered  back  from  such  officer  because  of 
any  defect  in  the  title  of  such  officer  to  the  office,  rank,  or 
grade  in  which  such  services  were  so  actually  performed. 

Approved,  June  3, 1884. 


Chap.  181. — ^AN  ACT  making  appropriations  for  the  payment  of  invalid 
and  other  pensions  of  the  United  States  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hnndred  and  eighty-five,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  the  i®pp?^pi^ 
following  sums  be,  and  the  same  are  hereby,  appropriated,  ^o"»- 
out  of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, for  the  payment  of  pensions  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  eighty-five,  and  for 
other  purposes,  namely : 

For  Army  and  STavy  pensions  as  follows:  For  invalids,  ArmywidNaTy 
widows,  minor  children,  and  dependent  relatives,  and  sur-  p«^®"- 
vivors  and  widows  of  the  war  of  eighteen  hundred  and 
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twelve,  twenty  million  dollars ;  and  any  balance  of  the  ap- 
propriation for  the  above  purposes  for  the  carrent  fiscal  yeai 
uS^DMo^appn^  that  may  remain  unexi^ended  on  the  thirtieth  of  June,  eight- 
priSS  "*'*'"^  een  hundred  and  eighty  four,  estimated  at  sixty-six  million 

dollars,  is  hereby  reappropriated  and  made  available  for  the 
service  of  the  year  ending  June  thirtieth,  eighteen  hundred 
of  VftTy  pen^  and  clghty-five :  Provided j  That  the  appropriations  aforesaid 
m^iH^tm  for  Navy  pensions  shall  be  paid  from  the  income  of  the 
•ry  peoflioiia.  jg^yy  peusiou  fuud,  SO  far  as  the  same  may  be  sufficient  for 
that  purpose :  And  provided  further ^  That  the  amount  ex- 
pended under  each  of  the  above  items  shall  be  accounted 
for  separately. 

biSr^iia*'  *""*  ^^^  ^®^®  ^^^  expenses  of  examining  surgeons,  five  hun- 
dred thousand  dollars. 

Peiwionagontt.  For  pay  and  allowances  of  pension  agents:  For  salary, 
fees  for  preparing  vouchers,  rent,  fuel,  lights,  and  i>ostage 
on  letters  to  the  Executive  Departments  and  to  pensioners. 

Pfvvito.  three  hundred  thousand  dollars :  Provided^  That  firom  and 
after  July  first  eighteen  hundred  and  eighty-four  agents  for 

Pay  of  agcnta.  the  payment  of  pensions  shall  receive  only  twelve  dollars 
and  fifty  cents  for  each  one  hundred  vouchers,  or  at  that 
rate  for  a  fraction  of  one  hundred,  prepared  and  paid  by 
any  agent  in  excess  of  four  thousand  vouchers  per  annum. 

ContiDgont  ex*     For  Contingent  expenses  of  pension  agencies,  ten  thousand 

•'•^  dollars. 

m 

AttorDeys'foea     That  the  act  entitled  '^An  act  relating  to  claim  agents 

acti^t^gt^  and  attorneys  in  pension  cases,"  approved  June  twentieth, 

'MSut.248.     eighteen  hundred  and  seventy-eight,  is  hereby  repealed: 

'''*****'         Provided  however^  That  the  rights  of  the  parties  shall  not 

be  abridged  or  affected  as  to  contracts  in  pending  cases,  as 

provided  for  in  said  act ;  but  such  contracts  shall  be  deemed 

to  be  and  remain  in  full  force  and  virtue,  and  shall  be  reo 

ognized  as  contemplated  by  said  act 

iLS  47W  W7^     ®^^'  ^*  ^^^^  sections  forty-seven  hundred  and  sixty-eight, 
s.  4788, 920  made  forty-seven  hundred  and  sixty-nine,  and  forty-seven  hun- 

applicable  in  cer-  '^  ^  i  ^ 

ta&  caaeo.         dred  and  eighty-six  of  the  Eevised  Statutes  are  hereby  made 

applicable  also  to  all  cases  hereafter  filed  with  the  Commis- 
sioner of  Pensions,  and  to  all  cases  so  filed  since  June 
twentieth,  eighteen  hundred  and  seventy-eight,  and  which 
have  not  been  heretofore  allowed,  except  as  hereinafter  pro- 
vided. 
R.  s.  4785. 929.     Seo.  3.  That  sectiou  forty-seven  hundred  and  eighty-five 

SSSed!^  *"  of  the  Eevised  Statutes  is  hereby  re-enacted  and  amended 

so  as  to  read  as  follows : 
Fees  of  attor-     «  Seo.  4785.  Ko  agent  or  attorney  or  other  person  shall 

^g  ohrimii^"  demand  or  receive  any  other  compensation  for  his  services 
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D  prosecuting  a  claim  for  pension  or  bounty-land  than  such 
« the  Commissioner  of  Pensions  shall  direct  to  be  paid 
ohim,  not  exceeding  twenty  five  dollars;  nor  shall  such 
bgent,  attorney,  or  other  person,  demand  or  receive  sach 
compensation,  in  whole  or  in  i)art,  until  such  pension  or 
X)unt7-land  claim  shall  be  allowed :  Provided^  That  in  all   jvooCio. 
daims  allowed  since  June  twentieth  eighteen  hundred  and  - 
leventy-eight  where  it  shall  appear  to  the  satisfaction  of 
he  Commissioner  of  Pensions  that  the  fee  of  ten  dollars,  or  FoeAnotpaidin 
my  part  thereof,  has  not  been  paid,  he  shall  cause  the  same b^^cteSfix^ 
o  be  deducted  from  the  pension,  and  the  pension  agent  to^"**""' 
)ay  the  same  to  the  recognized  attorney." 

Sec.  4.  That  section  forty-seven  hundred  and  eighty-six    b.  s.  4786. 929, 
it  the  Bevised  Statutes  is  hereby  amended  so  as  to  read  as 
bUows : 

<<Seg.  4786.  The  agent  or  attorney  of  record  in  the  pros-   AgfMmentfor 
icution  of  the  case  may  cause  to  be  filed  with  the  Com-  b^flMi  ^      ^ 
Qissioner  of  Pensions,  duplicate  articles  of  agreement,  with- 
iQt  additional  cost  to  the  claimant,  setting  forth  the  fee 
greed  upon  by  the  parties,  which  agreement  shall  be  ex- 
icuted  in  the  presence  of  and  certified  by  some  of&cer  com- 
petent to  administer  oaths.    In  all  cases  where  application 
smadeforpension  or  bounty-land,  and  no  agreement  is  filed 
rith  the  Commissioner  as  herein  provided,  the  fee  shall  be 
en  dollars  and  no  more.    And  such  articles  of  agreement   Fee  in  osm  of 
A  may  hereafter  be  filed  with  the  Commissioner  of  Pensions  foment  ^^^ 
re  not  authorized,  nor  will  they  be  recognized  except  in 
hums  for  original  pensions,  claims  for  increase  of  pension  agreement.^  Vo., 
>n  account  of  a  new  disability,  in  claims  for  restoration  t^oua^^iS^ 
rhere  a  pensioner's  name  has  been  or  may  hereafter  be 
iropped  from  the  pension  rolls  on  testimony  taken  by  a 
pecial  examiner,  showing  that  the  disability  or  cause  of 
ieath,  on  account  of  which  the  pension  was  allowed,  did 
lot  originate  in  the  line  of  duty,  and  in  cases  of  dependent 
elatives  whose  names  have  been  or  may  hereafter  be, 
Iropped  from  the  rolls  on  like  testimony,  upon  the  ground 
it  non-dei>endence,  and  in  such  other  cases  of  difficulty  and 
rouble  as  the  Commissioner  of  Pensions  may  see  fit  to  rec- 
ognize them :  Provided^  That  no  greater  fee  than  ten  dol-   ivovcip. 
ars  shall  be  demanded,  received,  or  allowed  in  any  claim 
or  pension  or  bounty-land  granted  by  special  act  of  Con-  un^eto[^"**^* 
rress,  nor  in  any  claim  for  increase  of  pension  on  account  foriwramof pe£ 
rf  the  increase  of  the  disability  for  which  the  pension  had  **^°*  ^' 
>een  allowed:  And  provided  further ^  That  no  fee  shall  be 
lemanded,  received,  or  allowed  in  any  claim  for  arrears  of 
tension  or  arrears  of  increase  of  pension  allowed  by  any  act 
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of  Oongress  passed  subsequent  to  the  date  of  the  allowao  ^ 
of  the  original  claims  in  which  such  arrears  of  pension,  or 
of  increase  of  pension,  may  be  allowed." 

The  articles  of  agreement  herein  provided  for  shall  be  in 
substance  as  follows  to  wit : 

Abtioles  of  Agbeement. 

Form  of  trti.     Whereaa  I, ,  late  a iu  company ,  of  the 

^M  ^  of    ftgree-  — ; —  regiment  of volunteers,  war  of  eighteen  handled  and 

sixty^one  (or,  if  the  senrice  be  difieient,  here  state  the  same),  having 
made  application  for  pension  nnder  the  laws  of  the  United  States: 

Now,  this  agreement  witnesseth,  that  for  and  in  consideration  of 
services  done  and  to  be  done  in  the  premises,  I  hereby  agree  to  allow 

my  attorney, '—  of ,  the  fee  of dollars,  which 

shaU  inclnde  all  amonnts  to  be  paid  for  any  service  in  furtherance  of 
said  claim ;  and  said  fee  shall  not  be  demanded  by  or  payable  to  my 
said  attorney  (or  attorneys),  in  whole  or  in  part,  except  in  case  of  the 
granting  of  my  pension  by  the  Commissioner  of  Pensions ;  and  then 
the  same  shall  be  paid  to  him  (or  them)  in  accordance  with  the  pro- 
visions of  sections  forty-seven  hundred  and  sixty-eigbt  and  forty-soTsn 
hundred  and  sixty-nine  of  the  Revised  Statutes. 

[Clalmsat*!  irignstnre.1 

[Two  witneoMs'  aigiistiiiM.] 

State  of County  of ,  w. 

Be  it  known  that  on  this,  the day  of ,  anno  Domini  eight- 
een hundred  and  eighty ,  personally  appeared  the  above-named 

,  who,  after  having  had  read  over  to        ,  in  the  hearing 

and  presence  of  the  t  wo  attesting  witnesses,  the  contents  of  the  foregoing 
articles  of  agreement,  voluntarily  signed  and  acknowledged  the  same 

to  be free  act  and  deed. 

[Official  aigDstaie.J 

And  now,  to  wit,  this day  of  ,  anno  Domini  eighteen 

hundred  and  eighty ,  I  (or  we)  accept  the  provisions  contained  in  the 

foregoing  articles  of  agreement,  and  will,  to  the  best  of  my  (or  our)  ability, 
endeavor  faithfully  to  represent  the  interest  of  the  claimant  in  the 
premises. 

Witness  my  (or  our)  hand,  the  day  and  year  first  above  written. 

(Signatcure  of  sttoney.] 
State  of County  of ^  m. 

Personally  came ^  whom  I  know  to  be  the  person  he  rep- 
resents himself  to  be,  and  wlio,  having  signed  above  acceptance  of 
agreement,  acknowledged  the  same  to  be free  act  and  deed. 

[Official  siEiiatiiie.] 

Amount  iMdd,  -^^  ^  ^^  ^^^  adjudication  of  any  claim  for  pension  in 
dootedTfr^  ttt  which  such  articles  of  agreement  have  been,  or  may  here- 
after be,  filed,  it  shall  appear  that  the  claimant  had,  prior 
to  the  execution  thereof,  paid  to  the  attorney  any  sum  for 
his  services  in  such  claim,  and  the  amount  so  paid  is  not 
stipulated  therein,  then  every  such  claim  shall  be  adjudi- 
cated in  the  same  manner  as  though  no  articles  of  agree- 
ment had  been  filed^  deducting  from  the  fee  of  ten  doUan 


PENSION   LAWS   NOW  IN  FORCE.  63 

allowed  by  law  such  sum  as  claimant  shall  show  that  he  has 
paid  to  his  said  attorney. 

Any  agent  or  attorney  or  other  person  instrumental  in   Peiudtv  for  vi. 
prosecuting  any  claim  for  pension  or  bounty  land,  who  shall  uting  to  fees  or 
directly  or  indirectly  contract  for,  demand  or  receive  or  re-  ^^^'^p®'*"' 
tain  any  greater  compensation  for  his  services  or  instru- 
mentality in  prosecuting  a  claim  for  pension  or  bounty-land 
than  is  herein  provided,  or  for  payment  thereof  at  any  other 
time  or  in  any  other  manner  than  is  herein  provided,  or  who 
shall  wrongfully  withhold  from  a  pensioner  or  claimant  the 
whole  or  any  part  of  the  pension  or  claim  allowed  and  due 
such  pensioner  or  claimant,  or  the  land  warrant  issued  to 
any  such  claimant,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  for  every  such  offense  be 
fined  not  exceeding  five  hundred  dollars,  or  imprisoned  at 
hard  labor  not  exceeding  two  years,  or  both,  in  the  discre- 
tion of  the  court. 

Seo.  5.  That  the  Secretary  of  the  Interior  may  prescribe   secretary  of 
rules  and  regulations  governing  the  recognition  of  agents,  scribe^  nUM^ 
attorneys,  or  other  persons  representing  claimants  before  J^InS^So.,  S! 
his  department,  and  may  require  of  such  persons,  agents,  JSSSSI'**®''    •' 
and  attorneys,  before  being  recognized  as  representatives  of 
claimants,  that  they  shall  show  that  they  are  of  good  moral 
character  and  in  good  repute,  possessed  of  the  necessary 
qualifications  to  enable  them  to  render  such  claimants  valu- 
able service,  and  otherwise  competent  to  advise  and  assist 
such  claimants  in  the  presentation  of  their  claims,  and  such 
Secretary  may,  after  notice  and  opportunity  for  a  hearing, 
suspend  or  exclude  from  further  practice  before  his  depart- 
ment any  such  person,  agent  or  attorney  shown  to  be  in- 
competent, disreputable,  or  who  refuses  to  comply  with  the 
said  rules  and  regulations,  or  who  shall  with  intent  to  de- 
fraud in  any  manner  deceive,  mislead,  or  threaten  any  claim- 
ant, or  prospective  claimant,  by  word,  circular,  letter,  or  by 
advertisement 

Seo.  6.  The  Commissioner  shall  hare  power,  subject  to ^f^p^J^J^Sf SS 
review  by  the  Secretary,  to  reject  or  refuse  to  recognize  any  S?f^^*Aa**** 
contract  for  fees,  herein  provided  for,  whenever  it  shall  be 
made  to  appear  that  any  undue  advantage  has  been  taken 
of  the  claimant  in  respect  to  such  contract. 

Approved,  July  4, 1884. 


Chap.  222.— AN  ACT  to  relieve  certain  soldiers  from  the  charge  of 

desertion. 

Be  it  enacted  by  the  Senate  and  Rouse  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.  That  the  ^a\i^H««NJLw^ 
charge  of  desertion  now  standing  on  X\i^  toW^  ^\Ax^f^x^^^.;s(^ 
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in  the  Office  of  the  Adjatant-General  of  the  United  States 
against  any  soldier  who  served  in  the  late  war  in  the  vol- 
antoer  service  shall  be  removed  in  all  cases  where  it  shall 
bo  made  to  appear  to  the  satisfaction  of  the  Secretary  of 
War,  from  such  rolls  and  records,  or  from  other  satisfactory 
testimony,  that  any  such  soldier  served  faithfally  until  the 
expiration  of  his  term  of  enlistment,  or  until  the  first  day 
of  May,  anno  Domino  eighteen  hundred  and  sixty-five,  hav- 
ing previously  served  six  months  or  more,  or  was  prevented 
from  completing  his  term  of  service  by  reason  of  wounds 
received  or  disease  contracted  in  the  line  of  duty,  but  who, 
by  reason  of  absence  from  his  command  at  the  time  the 
same  was  mustered  out,  failed  to  be  mustered  out  and  to 
Fn9i§o  receive  an  honorable  discharge:  Provided^  That  no  soldier 

shall  be  relieved  under  this  section  who,  not  being  sick  or 
wounded,  left  his  command  without  proper  authority  whilst 
the  same  was  in  the  presence  of  the  enemy. 
Ternit  and     ^^^*  ^*  That  the  Secretary  of  War  is  hereby  authorized 

rSKf  "'may ''^be  *^  re™o^©  the  charge  of  desertion  from  the  records  of  any 

tnn^^A.  soldier  in  the  late  war  upon  proper  application  therefor  and 

satisfactory  proof  in  the  following  cases: 

First.  That  such  soldier,  after  such  charge  of  desertion 
was  made,  and  within  a  reasonable  time  thereafter,  volun- 
tarily returned  to  his  command  and  served  faithfully  to  the 
end  of  his  term  of  service. 

Second.  That  such  soldier  absented  himself  without  proper 
authority  from  hospital,  or  from  furlough  given  from  hos- 
pital, while  suffering  from  wounds,  injuries,  or  disease  re- 
ceived or  contracted  in  the  service  in  the  line  of  duty,  and, 
on  recovery,  voluntarily  returned  to  his  command  and  served 
faithfully  until  discharged,  or  died  from  such  wounds,  in- 
jury, or  disease  while  so  absent  and  before  the  date  of  the 
muster  out  of  his  command. 

Third.  That  such  soldier  absented  himself  without  proper 
authority  from  furlough  given  by  proper  authority,  and 
while  so  absent  died  from  wounds,  injury,  or  disease  re- 
ceived or  contracted  in  the  service  in  the  line  of  duty  be- 
fore the  muster  out  of  his  command. 
Certifloate  of     ^EC.  3.  That  in  all  cases  where  the  charge  of  desertion 

diMharge.         iAi^W  be  removed  under  the  provisions  of  this  act  from  the 

record  of  any  soldier  who  has  not  received  a  certificate  of 
discharge,  it  shall  be  the  duty  of  the  Adjutant-General  of 
the  United  States  to  issue  to  such  soldier,  or,  in  case  of  bis 
death,  to  his  heirs  or  legal  representatives,  a  certificate  of 
discharge. 
p«y      And     Seo.  4.  That  when  the  charge  of  desertion  shall  be  re- 

**'™^'  moved  under  ttie  \>TO^mo\i^  ol  Wi\^  %rX.1^^\s!i.  tfea  record  of 
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any  soldieri  sach  soldier,  or,  in  caso  of  his  death,  the  heirs 
or  legal  representatives  of  such  soldier,  shall  receive  the 
pay  and  bounty  due  to  such  soldier:  Provided j  however ^  Pn^vim, 
That  this  act  shall  not  be  so  construed  as  to  give  to  any 
such  soldier,  or,  in  case  of  his  death,  to  the  heirs  or  legal 
representative^  of  any  such  soldier,  any  pay  bounty  or  al- 
lowance for  any  i>eriod  of  time  during  which  such  soldier 
was  absent  from  his  command  without  projier  authority, 
nor  shall  it  bo  so  construed  as  to  give  any  pay,  bounty,  or 
allowance  to  any  soldier,  his  heirs  or  legal  representatives, 
who  served  in  the  Army  a  period  of  less  than  six  months. 

Seo.  6.  That  all  applications  for  relief  under  this  actfo^PJ,iJ**Jf*^ 
shall  be  made  to  and  filed  with  the  Secretary  of  War  within  ^^  ^o- 
the  period  of  five  years  from  and  after  its  passage,  and  all 
applications  not  so  made  and  filed  within  said  term  of  five 
years  shall  be  forever  baiTcd  and  shall  not  be  received  or 
considered. 

Seo.  6.  That  all  acts  and  parts  of  acta  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed. 

Approved,  July  5, 1884. 


Ohap.  340. — AN  ACT  maklDg  appropriations  for  tUo  payment  of  invalid 
and  other  pensions  of  tlie  United  States  for  tlie  fiscal  year  ending 
Jane  thirtieth,  eighteen  hundred  and  eighty-six,  and  for  other  par- 
poses. 

Be  it  enacted  by  the  Senate  and  Hotise  of  Representatives  of  ^  Appropriatioa 
the  Untted  States  of  America  %n  Congress  a^ssembled.  That  the  of  pcDsiona  for 
following  sums  be,  and  the  same  are  hereby,  appropriated,  ending  jane  ao, 
out  of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, for  the  payment  of  pensions  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  eighty-six,  and  for 
other  purposes,  namely : 

For  Army  and  Navy  pensions  as  follows:  For  invalids,  ^™yj|»<*^*^ 
widows,  minor  children,  and  dependent  relatives,  and  sur- 
vivors and  widows  of  the  war  of  eighteen  hundred  and 
twelve,  fifty-nine  million  one  hundred  and  seventy-two  thou- 
sand dollars :  Provided j  That  the  appropriations  afores<aid  ^opum. 
for  Kavy  pensions  shall  bo  paid  from  the  income  of  the 
Kavy  pension  fund,  so  far  as  the  same  may  be  sufficient  for 
that  purpose:  And  provided  further^  That  the  amount  ex- 
pended under  each  of  the  above  items  shall  be  accounted  for 
separately. 

For  fees  and  expenses  of  examining  surgeons,  five  hun-  2HM°Md*m*°'^ 
dred  thousand  dollars.    And  each  member  of  each  examin*  pers  of  examin. 

ing  Doard. 

ing  board  shall,  as  now  authorized  by  law,  receive  the  sum 
16757 1»EN 36 
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of  two  dollars  for  the  examination  of  each  applicant  when- 

over  five  or  a  less  nnmber  shall  be  examined  on  any  one 

day^and  one  dollar  for  the  cxaminatiofi  of  each  additional 

Pn9iM.         applicant  on  such  day:  Provided^  That  if  twenty  or  more 

mf 'S'^mSied  ^PP^'^^^^^s  apjicar  on  one  day,  no  fewer  than  twenty  shall, 

Mill  fiM.  if  practicable,  be  examined  on  said  day,  and  that  if  fewer 

examinations  be  then  made,  twenty  or  more  having  ap- 
Iioared,  then  there  shall  be  paid  for  the  first  examinations 
,    „  '         made  on  the  next  examination  day  the  fee  of  one  dollar  only 
■unMd  to  hiiTe until  twenty  examinations  shall  have  been  made:  Provided^ 
at  time  of  enlist  That  all  applicants  for  pensions  shall  be  i)resumcd  to  have 
"'^  had  no  disability  at  the  time  of  enlistment;  bat  such  pre- 

snmption  may  bo  rebnttcd. 
Aici»ts.  For  the  salaries  of  eighteen  agents  for  tho  payment  of 

pensions,  at  fonr  thousand  dollars  each,  seventy-two  thou- 
sand dollars. 
conUngont  OL-     For  fccs  for  preparing  vouchers,  rent,  fuel,  lights,  post- 


^^  age  on  letters  to  the  Executive  Departments  and  to  pen- 

sioners, stationery,  and  other  necessary  expenses,  to  be  ap- 
proved by  the  Sectary  of  the  Interior,  two  liundred  and 
''^^^'^'         fifty-six  thousand  dollars:  Provided,  That  from  and  after 
June  thirtieth,  eighteen  hundred  and  eighty-five,  tho  salary 
Pat  of  DODdoii  and  emoluments  of  agents  for  the  i)aymen  t  of  pensions  shall 
eeed  fonr  thon'be  four  thousaud  doUars,  and  no  more,  per  annum;  and  of 
umom.       '^the  fees  provided  by  law  for  vouchers  prepared  and  paid, 

only  so  much  thereof  as  may  be  required  for  expenses  in- 
curred in  having  said  vouchers  prepared,  as  well  as  the 
necessary  clerical  work  at  the  agencies,  shall  be  available. 
Approved,  March  3d,  1885. 


CUAP.  352.— AN  ACT  fur  tho  benefit  of  soldiera  and  saUors  nrho  haTe 

lost  an  arm  at  tlie  shonldcr-Joint. 

■iS«ll*<i*uiitod  ^^  *^  enacted  by  the  Senate  and  House  of  Representatives  of 
^Praflion  h  p  '*^  United  States  of  America  in  Congress  assemhled,  That  all 
aOor  for  loM  of  soldicrs  aud  sailors  of  the  United  States  who  have  had  an 

Arm  at  sboaUler* 

joint  to  be  same  arm  taken  off  at  the  shoulder  joint,  caused  by  injuries  re- 
al wp  joint!   ^'^ceived  in  tho  service  of  their  countrj'^  while  in  the  line  of 

duty,  and  who  are  now  receiving  pensions,  shall  have  their 
pensions  increased  to  the  same  amount  that  the  law  now 
gives  to  soldiers  and  sailors  who  have  lost  a  log  at  the  hip- 
joint;  and  this  act  shall  apply  to  all  who  shall  be  hereafter 
placed  on  the  pension-roll. 
Approved,  March  3d,  1885. 


MNSiOK  LAWS  NOW  IN  tOtLCb.  67 

ACT  to  iucroase  the  ponsions  of  widows  and  dependent  relatiycs 

of  deceased  soldiers  and  sailors. 

te  it  enacted  by  the  Senate  and  Home  of  Bepresentatives  J^^^^^ 
he  United  States  of  America  in  Congress  assembled^  T^**ISd'47of  oi^io)! 
n  and  after  the  passage  of  this  act  the  rate  of  pension  ^  & 
widows,  minor  children,  and  dependent  relatives  now  on 
pension  roll,  or  hereafter  to  be  placed  on  the  pension-roll, 

I  entitled  to  receive  a  less  rate  than  hereinafter  provided, 

II  bo  twelve  dollars  per  month ;  and  nothing  herein  shall 
Bonstrued  to  affect  the  existing  allowance  of  two  dollars 

month  for  each  child  ander  the  age  of  sixteen  years: 
>vid€dj  That  this  act  shall  apply  only  to  widows  who  were 
rried  to  the  deceased  soldier  or  sailor  prior  to  its  passage 
I  to  those  who  may  hereafter  marry  prior  to  or  daring  the 
rice  of  the  soldier  or  sailor.  And  all  acts  or  parts  of  acts 
>nsistent  with  the  provisions  of  this  act  are  hereby  re- 
led. 

isc.  2.  That  no  claim  agent  or  attorney  shall  be  recog- 
sd  in  the  adjudication  of  claims  under  this  act,  nor  shall 
'  such  person  be  entitled  to  receive  any  comx>ensation 
sktever  for  services  or  pretended  servicies  in  making  ap- 
^tions  thereunder. 
Lpproved,  March  19, 1886. 


ACT  to  remove  the  charge  of  desertion  from  the  rolls  and  records 
the  Offloe  of  the  Adjntant-General  of  the  Army  against  certain 
Idiers. 

ie  it  enacted  by  the  Senate  and  House  of  Representatives  o/^^  "^  ^^^'* 

United  States  of  America  in  Congress  assembled^  That  the  of  Aag.  7.1^  p. 

Tge  of  desertion  now  standing  on  the  rolls  and  records  jniys^issi,  p.  os. 

he  Office  of  the  Adjutant-General  of  the  Army  against 

'  soldier  who  served  in  the  late  war  of  the  rebellion,  by 

son  of  his  having  enlisted  in  any  regiment,  troop,  or 

ipany  without  having  first  received  a  discharge  from  the 

iment,  troop,  or  company  in  which  he  had  previously 

ired,  shall  be  removed  in  all  cases  wherein  it  shall  be 

le  to  appear  to  the  satisfoction  of  the  Secretary  of  War, 

u  such  rolls  and  records  or  from  other  satisfactory  testi- 

ay,  that  such  re  enlistment  was  not  made  for  the  purpose 

iccuring  bounty  or  other  gratuity  that  he  would  not  have 

n  entitled  to  had  he  remained  under  his  original  term 

3nlistment :  Providedj  That  no  soldier  shall  be  relieved 

ler  this  act  who,  not  being  sick  or  wounded,  left  his  com- 

ad,  without  proper  authority,  while  the  same  was  in  the 

sence  of  the  enemy,  or  who,  at  the  time  of  leaving  his 

imand,  was  in  arrest  or  under  charges,  or  vn  ^Vi^^*^ 
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case  the  period  of  absence  from  the  service  exceeded  three 
months. 

Seo.  2.  That  in  all  cases  where  the  charge  of  desertion 
shall  be  removed,  under  the  provisions  of  this  act,  the 
Acyntant- General  of  the  Army  shall  issue  to  such  soldier, 
or,  in  case  of  his  death,  to  his  heirs  or  legal  representatives, 
a  certificate  of  discharge  from  the  regiment,  troop,  or  com- 
pany in  which  he  first  served. 

Seo.  3.  That  all  applications  for  relief  under  this  act 
shall  be  made  to  and  filed  with  the  Secretary  of  War  within 
a  period  of  five  years  from  and  after  its  passage,  and  all  ap- 
plications not  so  made  and  filed  within  such  period  of  five 
years  shall  not  be  received  or  considered ;  and  all  acts  and 
parts  of  acts  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed. 

Approved,  May  17, 1886. 


i 


AN  ACT  to  amend  the  peneion  laws  by  increasing  the  pensions  of 
soldiers  and  sailors  who  have  lost  an  arm  or  leg  in  the  service. 

^  T*  d%     ^^  ^^  enameled  by  the  Senate  and  Mouse  of  Representatives 
MDoilmeott,  u;^  of  ike  United  States  of  America  in  Congress  assembled.  That 

follows:  Aotoof/  ,      *.        ..  «  .,  .  :      ^^  ^, 

Jane  18, 1874 1  (^)  from  aud  after  the  passage  of  this  act  all  persons  on  the 
1877;'^ jun^o  n!  pension-rolls,  and  all  persons  hereafter  granted  a  i>ensioD, 
1870;  (2)  Jane  is!  who,  whilc  in  the  military  or  naval  service  of  the  United 
18831  and  mmxqL  Statcs  and  in  line  of  duty,  shall  have  lost  one  hand  or  one 
'*  '^  ^  foot,  or  been  totally  disabled  in  the  same,  shall  receive  a 

pension  of  thirty  dollars  a  month ;  that  all  persons  now  on 
the  pension-rolls,  and  all  persons  hereafter  granted  a  pen- 
sion, who  in  like  manner  shall  have  lost  either  an  arm  at  or 
above  the  elbow  or  a  leg  at  or  above  the  knee,  or  been  to- 
tally disabled  in  the  same,  shall  receive  a  pension  of  thirty- 
six  dollars  per  month ;  and  that  all  persons  now  on  the 
pension-rolls,  aud  all  persons,  hereafter  granted  a  pension 
who  in  like  manner  shall  have  lost  either  an  arm  at  the 
shoulder-joint  or  a  leg  at  the  hip-joint,  or  so  near  the  joint 
as  to  prevent  the  use  of  an  artificial  limb,  shall  receive  a 
pension  at  the  rate  of  forty-five  dollars  per  month :  Pro- 
videdj  That  nothing  contained  in  this  act  shall  be  constraed 
to  repeal  section  forty-six  hundred  and  ninety-nine  of  the 
Revised  Statutes  of  the  United  States,  or  to  change  the 
rate  of  eighteen  dollars  per  month  therein  mentioned  to  be 
proportionately  divided  for  any  degree  of  disability  estab- 
lished for  which  section  forty -six  hundred  and  ninety-fi^e 
makes  no  provision. 
Approved,  A.ugw&t  4:^\^$^, 
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AN  ACT  gnuiting  pensions  to  the  soldiers  and  sailors  of  the  Mexican 

war,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled j  That 
the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized and  directed  to  place  on  the  peusion-roll  the  names  of 
the  sarviviug  officers  and  enlisted  men,  including  marines, 
militia,  and  volunteers,  of  the  military  and  naval  services 
of  the  United  States,  who  being  duly  enlisted,  actually 
served  sixty  days  with  the  Army  or  Navy  of  the  United 
States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en 
route  thereto,  in  the  war  with  that  nation,  or  were  actually 
engaged  in  a  battle  in  said  war,  and  were  honorably  dis- 
charged, and  to  such  other  officers  and  soldiers  and  sailors 
as  may  Iiave  been  personally  named  in  any  resolution 
of  Congress  for  any  specific  service  in  said  war,  and  the 
surviving  widow  of  such  officers  and  enlisted  men :  Pro- 
vided, That  such  widows  have  not  remarried:  Provided^ 
That  every  such  officer,  enlisted  man,  or  widow  who  is  or 
may  become  sixty-two  years  of  age,  or  who  is  or  may  be- 
come subject  to  any  disability  or  dependency  equivalent  to 
some  cause  prescribed  or  recognized  by  the  pension  laws 
of  the  United  States  as  a  sufficient  reason  for  the  allowance 
of  a  pension,  shall  be  entitled  to  the  benefits  of  this  act  \ 
but  it  shall  not  be  held  to  include  any  person  not  within 
the  rule  of  age  or  disability  or  dependence  herein  defined, 
or  who  incurred  such  disability  while  in  any  manner  volun- 
tarily engaged  in  or  aiding  or  abetting  the  late  rebellion 
against  the  authority  of  the  United  States. 

Seo.  2.  That  pensions  under  section  one  of  this  act  shall 
be  at  the  rate  of  eight  dollars  per  mouth,  and  payable  only 
from  and  after  the  passage  of  this  act,  for  and  during  the 
natural  lives  of  the  persons  entitled  thereto,  or  during  the 
continuance  of  the  disability  for  which  the  same  shall  be 
granted  :  Provided^  That  section  one  of  this  act  shall  not 
apply  to  any  person  who  is  receiving  a  pension  at  the  rate 
of  eight  dollars  per  month  or  more,  nor  to  any  person  re- 
ceiving a  pension  of  less  than  eight  dollars  per  month,  ex- 
cept for  the  difference  between  the  pension  now  received 
(if  less  than  eight  dollars  per  month)  and  eight  dollars  per 
month. 

Sec.  3.  That  before  the  name  of  any  person  shall  be 
placed  on  the  pension-roll  under  this  act,  proof  shall  be 
made,  under  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe,  of  the  right  of  the  applicant 
to  a  pension )  and  any  person  who  shall  fals»^\^  ^\v<^  ^orc^- 


Jan.  29, 1887. 


Whoentitied. 


ProTiao. 
Proriao. 


Rate  of  pen* 
■ion. 


ProTiso. 


Raleaandreg- 
nlations  to  m» 
preaeribed  by 
the  Seoretary  of 
Interior. 
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be^dSSneS^*"  **-  ^"P^^y  ^^®  ^^^  ^^^^  required  imder  this  act  shall  be  deemed 
Jury.  guilty  of  perjury ;  and  the  Secretary  of  the  loterior  shall 

cause  to  be  strickeu  from  the  pension-roll  the  name  of  any 
person  whenever  it  shall  be  made  to  appear  by  proof  satis- 
factory to  him  that  such  name  was  put  upon  such  roll 
through  false  and  fraudulent  representations,  and  that  such 
tiouto  of  dSI^  person  is  not  entitled  to  a  pension  under  this  act.  The  loss 
ch*rg«.  q(  ii^Q  certificate  of  discharge  shall  not  deprive  any  person 

of  the  benefits  of  this  act,  but  other  record  evidence  of  en- 
listment and  service  and  of  an  honorable  discharge  may  be 
^rof^.  deemed  sufficient:  Provided^  That  when  any  person  has 
been  granted  a  land -warrant,  under  auy  act  of  Congress, 
for  and  on  account  of  service  in  the  said  war  with  Mexico, 
such  grant  shall  he  prima  fade  evidence  of  his  service  and 
honorable  discharge ;  but  such  evidence  shall  not  be  con- 
clusive, and  may  be  rebutted  by  evidence  that  such  land- 
warrant  was  improperly  granted. 

Sec.  4.  That  the  pension  laws  now  in  force  which  are  not 

inconsistent  or  in  conflict  with  this  act  are  hereby  made  a 

part  of  this  act,  so  far  as  they  may  be  applicable  thereto. 

rep«£?M  &r      ^^^'  ^'  ^^^^  scctiou  fortyseveu  hundred  and  sixteen  of 

u  oo&flicta.       ^|j^  Eevised  Statutes  is  hereby  repealed  so  far  as  the  same 

relates  to  this  act  or  to  pensioners  under  this  act. 
biutyl****^*^      Seo.  6.  That  the  provisions  of  this  act  shall  not  apply  to 
auy  person  while  under  the  political  disabilities  imposed  by 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States. 
Approved,  January  29, 1887. 

^ote.— Upon  the  qaestion  of  honorable  disoharge  as  a  prerequisite  to 
right  to  pension,  see  the  following  sections  of  the  Revised  Statutes,  and 
acts  of  Congress : 

Jniy  14, 1862.  Seo.  5.  And  be  it  further  enacted^  That  pensions  whioh 
may  be  granted  in  pursuance  of  the  provisions  of  this  act, 
to  persons  who  may  have  been,  or  shall  be,  employed  in 
the  military  or  naval  service  of  the  United  States,  shall 
commence  on  the  day  of  the  discharge  of  such  persons  in 
all  cases  in  which  the  application  for  such  provisions  (pen- 
sions) is  filed  within  one  year  after  the  date  of  said  dis- 
charge; and  in  cases  in  which  the  application  is  not  filed 
during  said  year,  pensions  granted  to  persons  employed  as 
aforesaid  shall  commence  on  the  day  of  the  filing  of  the 
application. 
Act  of  July  14, 1808. 

July  87,  i8g8.       ggc^  (j^  j^^id  be  it  further  enacted^  That  all  pensions  which 
^lave  been  granted  in  oon^ecvvL^nfie  of  death  occurring  t>r 
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disease  coatracted,  or  wounds  received,  sIqco  the  fourth 
day  of  March,  eighteen  hundred  and  sixty-one,  or  may  here- 
after be  granted,  shall  commence  from  the  discharge  or  from 
the  death  of  the  person  on  wliose  account  the  pension  has 
been  or  shall  hereafter  be  granted :  Provided^  That  the  ap- 
plication for  such  pension  has  been,  or  shall  hereafter  be, 
filed  with  the  Commissioner  of  Pensions  within  five  years 
after  the  right  thereto  shall  have  accrued ;  except  that  ap- 
plications by  or  in  behalf  of  insane  persons  and  children 
under  sixteen  years  of  age  may  be  filed  after  the  expiration 
of  the  said  five  years,  if  previously  thereto  they  were  with- 
out guardians  or  other  proper  legal  representatives. 
Act  of  July  27, 1868. 

Be  it  enacted  by  tJie  Senate  and  House  of  Representatives  of  Feb.  i4,  lan. 
the  United  States  of  America  in  Congress  assembled,  That  the 
Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized 
and  directed  to  place  on  the  pension  roll  the  names  of  the 
surviving  officers  and  enlisted  and  drafted  men,  including 
militia  and  volunteers,  of  the  military  and  naval  service  of 
the  United  States  who  served  sixty  days  in  the  war  with 
Great  Britain  of  eighteen  hundred  and  twelve,  and  were 
honorably  discharged,  and  to  such  officers  and  soldiers  as 
may  have  been  personally  named  in  any  resolution  of  Con- 
gress for  any  specific  service  in  said  war,  although  their 
term  of  service  may  have  been  less  than  sixty  days,  and 
who  at  no  time  during  the  late  rebellion  against  the  au- 
thority of  the  United  States  adhered  to  the  cause  of  the 
enemies  of  the  Government,  giving  them  aid  and  comfort, 
or  exercised  the  functions  of  any  office  whatever  under  any 
authority  or  pretended  authority  in  hostility  to  the  United 
States,  and  who  shall  take  and  subscribe  an  oath  to  sup- 
port the  Constitution  of  the  United  States,  and  the  surviv- 
ing widows  of  such  officers  and  enlisted  and  drafted  men : 
Prot^idedj  That  such  widow  shall  have  been  married  prior 
to  the  treaty  of  peace  which  terminated  said  war  to  an 
officer,  or  enlisted  or  drafted  man  who  served  as  aforesaid 
in  said  war,  and  shall  not  have  remarried. 

Act  of  Febniary  14, 1871. 

Sec.  7.  That  the  period  of  service  of  all  persons  entitled  March3,iwa. 
to  the  benefit  of  the  pension  laws,  or  on  account  of  whose 
death  any  person  may  become  entitled  to  a  pension,  shall 
be  construed  to  extend  to  the  time  of  disbanding  the  organ- 
ization to  which  such  person  belonged,  or  until  th^ir  actual 
discharge  for  other  cause  than  the  expiration  of  the  service 
of  such  organization. 

Act  of  March  3, 1873. 
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MMch».i873.  Sec.  19.  That  in  all  cases  iu  which  the  cause  of  dis- 

abiUty  or  death  originated  in  tlie  service  prior  to  the  fourth 
day  of  March,  eighteen  hundred  and  sixty-one,  and  an 
application  for  pension  shall  not  have  been  filed  within 
three  years  from  the  discharge  or  death  of  the  person  on 
whose  account  the  claim  is  made,  or  within  three  years  of 
the  termination  of  a  pension  previously  granted  on  account 
of  the  service  and  death  of  the  same  person,  the  pension 
shall  commence  from  the  date  of  filing,  by  the  party 
prosecuting  the  claim,  the  last  pai>er  reqnisite  to  establish 
the  same:  Pro  tided  ^  That  no  claim  allowed  prior  to  the 
sixth  day  of  June,  eighteen  hundred  and  sixty -six,  shall  be 
affected  by  anything  herein  contained. 
Act  March  3, 1873. 

Sec.  4713  B.  S.  In  all  cases  in  which  the  cause  of  disa- 
bility or  death  originated  in  the  service  prior  to  the  fourth  day 
of  March,  eighteen  hundred  and  sixty-one,  and  an  applica- 
tion for  pension  shall  not  have  been  filed  within  three  years 
from  the  discharge  or  death  of  the  jierson  on  whose  account 
the  claim  is  made,  or  witbiu  three  3'ears  of  the  terminatioa 
of  a  pension  previously  granted  on  account  of  the  service 
and  death  of  the  same  person,  the  pension  shall  commence 
from  the  date  of  filing  by  the  party  prosecuting  the  claim 
the  last  paper  requisite  to  establish  the  same.  But  no  claim 
allowed  prior  to  the  sixth  day  of  June,  eighteen  hundred  and 
sixty-six,  shall  be  affected  by  anything  herein  contained. 

Sec.  4732  B.  S.  The  widows,  and  children  under  sixteen 
years  of  age,  and  the  officer?,  non-commissioned  officers, 
musicians,  and  privates  of  the  regulars,  militia,  and  vol- 
unteers of  the  war  of  one  thousand  eight  hundred  and 
twelve,  and  the  various  Indian  wars  since  one  thousand 
seven  hundred  and  ninety,  who  remained  at  the  date  of 
their  death  in  the  military  service  of  the  United  States,  or 
who  received  an  honorable  discharge  and  have  died  or  shall 
hereafter  die  of  injury  received  or  disease  contracted  in  the 
service  and  in  the  line  of  duty,  shall  be  entitled  to  receive 
half  the  monthly  pay  to  which  the  deceased  was  entitled  at 
the  time  he  received  the  injury  or  contracted  the  disease 
which  resulted  in  his  death.  But  no  palf-pay  pension  shall 
exceed  the  half-pay  of  a  lieutenant-colonel,  and  such  half-pay 
pension  shall  be  varied  after  the  twenty-fifth  day  of  July, 
one  thousand  eight  hundred  and  sixty-six,  iu  accordance 
with  the  provisions  of  section  four  thousand  seven  hundred 
and  twelve  of  this  Title. 
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Sec.  4749  B.  S.  No  soldier  or  sailor  shall  be  taken  or  held 
to  be  a  deserter  from  the  Army  or  Navy  who  faithfally 
served  according  to  his  enlistment  until  the  nineteenth  day 
of  April,  eighteen  hundred  and  sixty-five,  and  who,  without 
proper  authority  or  leave  first  obtained,  quit  his  command 
or  refused  to  serve  after  that  date ;  but  nothing  herein  con- 
tained shall  operate  as  a  remission  of  any  forfeiture  incurred 
by  any  such  soldier  or  sailor  of  his  pension  ;  but  this  sec- 
tion shall  be  construed  solely  as  a  removal  of  any  disability 
such  soldier  or  sailor  may  have  incurred  by  the  loss  of  his 
citizenship  in  consequence  of  his  desertion. 

Sec.  1754  B.  S.  Persons  honorably  discharged  from  the 
military  or  naval  service  by  reason  of  disabiUty  resulting 
from  wounds  or  sickness  incurred  in  the  line  of  duty,  shall  be 
preferred  for  appointments  to  civil  offices,  provided  they  are 
found  to  possess  the  business  capacity  necessary  for  the 
proper  discharge  of  the  duties  of  such  offices. 
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Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  the 
Secretary  of  the  Interior  be,  and  ho  is  hereby,  authorized 
and  directed  to  place  on  the  pension  roll  the  names  of  the 
surviving  officers  and  enlisted  and  drafted  men,  without  re- 
gard to  color,  including  militia  and  volunteers,  of  the  mili- 
tary and  naval  service  of  the  United  States  who  served  for 
fourteen  days  in  the  war  with  Great  Britain  of  eighteen 
hundred  and  twelve,  or  who  were  in  any  engagement  and 
were  honorably  discharged,  and  the  surviving  widows  of 
such  officers  and  enlisted  and  drafted  men. 

Act  of  March  9, 1878. 
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Sec.  3.  That  before  the  name  of  any  person  shall  be 
placed  upon  the  pension  rolls  under  this  act  proof  shall  be 
made,  under  such  rules  and  regulations  as  the  Commissioner 
of  Pensions,  with  the  approval  of  the  Secretary  of  the  In- 
terior, shall  prescribe,  that  the  applicant  is  entitled  to  a 
pension  under  this  act ;  and  any  person  who  shall  falsely 
take  any  oath  required  to  be  taken  under  the  provisions  of 
this  act  shall  be  guilty  of  perjury ;  and  the  Secretary  of  the 
Interior  shall  cause  to  be  stricken  from  the  rolls  the  name 
of  any  person  when  it  shall  appear,  by  proof  satisfactory  to 
him,  that  such  name  was  put  on  said  rolls  by  or  through 
false  or  fraudulent  representations,  or  by  mistake  as  to  the 
right  of  such  person  to  a  pension  under  this  act.    The  loss 
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or  lack  of  a  certificate  of  discharge  shall  not  deprive  the 
applicant  of  the  bene&t  of  this  act,  bat  other  proof  of  the 
service  performed  and  of  an  honorable  discharge,  if  satis- 
fiEu^tory,  shall  be  deemed  snfficient ;  and  where  there  is  no 
record  evidence  of  such  service  and  such  discharge,  the  ap- 
plicant may  establish  the  same  by  other  satisfietctory  testi- 
mony :  Provided^  That  when  any  person  has  been  gr^ited 
a  land-warrant,  under  any  act  of  Congress,  for  and  on  ac- 
count of  service  in  the  said  war  of  eighteen  hundred  and 
twelve,  such  grant  shall  he  prima  facie  evidence  of  his  serv* 
ice  and  honorable  discharge,  so  as  to  entitle  him,  if  living, 
or  his  widow  if  he  be  dead,  to  a  pension  under  this  act ;  but 
such  evidence  shall  not  be  conclusive,  aud  may  be  rebutted 
by  evidence  that  such  land- warrant  was  improperly  granted. 
Act  of  March  9, 1878. 

Jan.  88, 1879.  £^  {^  enacted  by  tlve  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  all 
pensions  which  have  been  granted  under  the  general  laws 
regulating  pensions,  or  may  hereafter  be  granted,  in  conse- 
quence of  death  from  a  cause  which  originated  in  the  United 
States  service  during  the  continuance  of  the  late  war  of  the 
rebellion,  or  in  consequence  of  wounds,  injuries,  or  disease 
received  or  contracted  in  said  service  during  said  war  of  tbe 
rebellion,  shsvll  commence  from  the  date  of  the  death  or  dis- 
charge from  said  service  of  the  person  on  whose  account  the 
claim  has  been  or  shall  hereafter  be  granted,  or  from  the  ter- 
mination of  the  right  of  the  party  having  prior  title  to  sucb 
pension :  Provided^  The  rate  of  pension  for  the  interveniDg 
time  for  which  arrears  of  pension  are  hereby  granted  shall 
be  the  same  per  month  for  which  the  pension  was  originally 
granted. 
Act  of  January  25, 1870. 

Aog.  7, 1882.  Seo.  2.  That  the  charge  of  desertion  standing  on  the 
rolls  and  records  in  the  office  of  the  Adjutant  Greneral  of 
the  United  States  against  any  soldier  who  served  in  the 
late  war  in  the  volunteer  service  shall  also  be  removed  in  all 
cases  where  it  shall  be  made  to  appear  to  the  satisfaction 
of  the  Secretary  of  War,  from  such  rolls  and  records,  or 
from  other  satisfactory  testimony,  that  such  soldier  charged 
with  desertion  or  with  absence  without  leave  did  not  intend 
to  desert,  and  after  such  charge  of  desertion  or  absence 
without  leave  voluntarily  returned  to  his  command  and 
served  in  the  line  of  his  duty  until  he  was  mustered  out  of 
the  service  and  received  a  certificate  of  honorable  discharge* 
Act  of  August  1  >\&^^. 
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Be  it  enacted  by  tlie  Senate  and  Route  of  Representatives  Jab-  ».  ism. 
of  the  United  States  of  America  in  Congress  assembled j  That 
the  charge  of  desertion  now  standing  on  the  rolls  and 
records  in  the  office  of  the  Adjutant  General  of  the  United 
States  against  any  soldier  who  served  in  the  late  war  in 
the  volanteer  service  shall  be  removed  in  all  cases  where 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  Sec- 
retary of  War,  from  such  rolls  and  records,  or  from  other 
satisfactory  testimony,  that  any  sach  soldier  served  faith- 
fully until  the  expiration  of  his  term  of  enlistment,  or  until 
the  first  day  of  May,  anno  Domini  eighteen  hundred  and 
sixty-five,  having  previously  served  six  months  or  more, 
or  was  prevented  from  completing  his  term  of  service  by 
reason  of  wounds  received  or  disease  contracted  in  the  line 
of  duty,  but  who,  by  reason  of  absence  from  his  command 
at  the  time  the  same  was  mustered  out,  failed  to  be  mus- 
tered out  and  to  receive  an  honorable  discharge :  Provided^ 
That  no  soldier  shall  be  relieved  under  this  section,  who, 
not  being  sick  or  wounded,  left  his  command  without 
proper  authority  whilst  the  same  was  in  the  preseuce  of  the 
enemy. 

Act  of  July  5, 1884. 

The  following  provisions  were  enacted  modifying  a  portion 
of  the  act  making  appropriations  for  the  payment  of  the  ar- 
rears of  pensions f  approved  March  3, 1870: 
Harch  7. 1888.  That  all  pensious  which  have  been,  or  which  may  here- 
after be,  granted  under  the  general  laws  regulating  pen- 
sions to  widows  in  consequence  of  death  occurring  from  a 
cause  which  originated  in  the  service  since  the  fourth  day 
of  March,  1861,  shall  commence  from  the  date  of  death  of 
the  husband. 

Approved,  June  7, 1888. 

AN  ACT  aathoriziDg  an  increase  in  pensions  in  cases  of  deafness. 

Aog.  27,  iM.         Be  it  enacted  by  the  Senate  and  the  House  of  Representatives 

of  the  United  States  of  America  in  Congress  assembled^  That 
from  and  after  the  passage  of  this  act  all  persons  on  the 
pension  rolls  of  the  United  States,  or  who  may  hereafter 
be  thereon,  drawing  pension  on  account  of  loss  of  hearing, 
shall  be  entitled  to  receive  in  lieu  of  the  amount  now  paid 
in  case  of  such  disability,  the  sum  of  thirty  dollars,  in  cases 
of  total  deafness,  and  such  proportion  thereof  in  cases  of 
partial  deafness  as  the  Secretary  of  the  Interior  may  deem 
equitable ;  the  amount  paid  to  be  determined  by  the  degree 
of  disability  existing  in  each  cascr 
Approved,  August  27 ,  18a&% 


INDEX  TO  LAWS,  ETC. 


A. 
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7,1882 51 
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Not  entitled  to  fees  for  making  application  for  arrears.    Sec.  471 1,  R.  8. . .  11 
Fees  of,  how  paid — 

Fee  agreements  to  be  filed,  &,c.    Sees.  4768,  4769,  R.  S 26 

Sees.  4785,  4786,  R.  S 29 
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Actof  July  4,1884 59-63 

Penalty  for  demanding  or  receiving  illegal  fees.    Sec.  5485,  R.  S 31 
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Sec.  190,  R.  8 30 

Persons  employed  under  the  Grovernment  cinnot  act  as.    Sec.  5498,  R.  S.  32 

Amputation  at  hip-joint.    Act  of  March  3, 1879 46 
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actof  August  8,1882 53 

D. 

Declarations. 
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In  cases  of  disability  incurred  since  July  27, 1868.    Sec.  4694,  R.  8 4 

Commencement  of  ante-rebel] ion  pensions.    Sec.  4713,  R.  S 12 

Five  years'  limitation.    Sec.  4709,  R.  S.  (repealed) 79 

In  claims  filed  subsequent  to  June  30, 1860.    Sec.  2,  act  of  March  3, 1879..  45 

Ziine  of  Duty. 

Cause  of  disability  or  death  must  originate  in,  to  give  title  to  pension. 

Par.  1,  sec.  4693,  R.  S 3 

Sec.  4702,  R.S 8 

Sec.  4707,  R.  8 10 

Loyalty. 

No  pension  to  be  paid  to  disloyal  persons.    Sec.  4716,  R.  S 13 

Sec.  4716,  R.  S.,  amended  by  act  of  March  3,  1877 38 

M. 

Marriage. 

Legality  of,  how  proven.    Sec.  4702,  R.  S.,  as  amended  by  act  of  August 

7,1882 61 

Proof  of,  in  claims  of  colored  and  Indian  soldiers.    Sec.  4705,  R.S 9 

Medioal  Examinations.    See  Examining  Surgeons. 

Medioal  Referee.    Appointment,  duty,  and  salary  of.    Sec.  4776,  R.  S 27 

Mexican  War. 

Pensions  to  regular  and  volunteer  soldiers  disabled  in.    Sec.  4730,  R.  S.  17 

Pensions  to  widows  and  children  of  regulars  and  volunteers  in.    Sees. 

4731,4732,R.S 17 

Actof  January  29, 1887 69 

Militiamen,  conditions  under  which  entitled  to  pension.    Par.  3,  sec.  4693, 

R.S 3.4 

Minor  Children. 

Basis  of  their  title.    Sec.  4702,  R.S 8 

Sec.  4702,  R.S.,  amended  by  act  of  August  7, 1882 M 

Increase  on  account  of.    Sec.  4703,  R.  S 8 

By  former  marnage,  when  entitled  to  pension.    Sec. 4703, R.S ••  8 

Abandonment  of,  by  widow  forfeits  her  pension.    Sec.  4706,  R.  S 9 

When  entitled  to  pension  before  death  or  remarriage  of  widow.    Sec. 

4706,  R.S 9 

Brothers  and  sisters,  minors,  w\\eu  e\\t\v\c(V.    ^v^o;.  ^lOt  ^U.S  10 
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Ifiaor  diildren—Continned.  Pags^ 
Not  subject  to  limitation  as  to  date  of  filing  applicatioDs  for  pensions. 

Sec.  2,  act  March  3, 1879 45 

Also  sec.  4709  (repealed) 79 

Aiit«-nnptial|  when  deemed  legitimate.    Sec.  4704,  R.  S 9 

Of  colored  and  Indian  soldiers,  legi  timacy  of.    Sec.  4705,  R.  S 9 

Guardians  of.    See  Guardians. 

BUbsoiuI  Militia.    See  Miutia-mex. 

Bfiasonil  State  Militia,  when  entitled.    Sec.  4722,  R.S 14 

Mothers,  Dependent. 

Basis  of  their  title.    Sec,  4707,  R.  8 10 

Remarriage  of.  forfeits  pension.     Sec.470H,R.S 11 

If. 

Navy  Penaions. 

For  disability  incurred  prior  to  March  4,  1861.     Sec.  47'28,  R.  S 16 

To  widows  and  children  of  officers,  and  seamen  disabled  prior  to  March 

4,1861.    Sec.4729,R.S 1 IC 

Equalization  of  rates  of.    Act  of  March  3,  1877 33 

Rates  of,  restored.    Act  of  June  9,  1880 47 

To  be  paid  out  of  navy  pension  fund.    Sec.  4755,  R.  8 22 

Lieu  tenant-commanders  to  receive  the  same  pension  as  lieutenants  com- 
manding.    Act  of  June  18,  1878 42 

Navy  Pension  Fund. 

Secretary  of  the  Navy  trustee  of.     Sec.  4750,  R.S 21 

How  derived.     Sees.  4751, 4752,  R.  S 21,22 

How  to  be  invested.    Sec. 4753, R.S 22 

Rate  of  interest  on.    Sec.  4754,  R.  S 22 

Navy  pensions  payable  from.    Sec. 4755, R.S 22 

Half-pay  pensions  to  disabled  enlisted  persons  serving  twenty  years  in 

Navy  or  Marine  Corps  payable  out  of.    Sec.  4756,  R.  S 23 

Enlisted  persons  serving  not  less  than  ten  years  can  receive  aid  from,  un- 
der certain  circumstances  and  iu  manner  set  forth  in  Sec.  4757, 

R.  S 23 

Nez  Perc6  Indian  ^Var,  pensions  to  certain  citizeus  of  Montana,  or  their 
heirs,  who  were  disabled  while  serving  with  United  States  troops 

in.    Actof  March3,  1881 , 48 

Non-enlisted  Persons,  Militia,  and  Volunteers,  when  entitled.    Par.  3, 

sec.  4693,  R.  S 3,4 

o. 

Overpayment,  to  widow,  when  deducted  out  of  minor's  pension.    Sec.  4702, 

R.  S.,  as  amended  by  act  of  August  7, 1H82 51 

p. 

Penalties. 

Making  or  procuring  false  affidavits  or  post-dating  vouchers.     Sec.  4746» 

R.S 20 

Pledge,  mortgage,  sale,  assignment,  or  transfer  of  pension,  void.    Sec. 

4745,  R.  S.,  as  amended  by  sec.  2,  act  of  February  28, 1883 66 

Acting  as  agent  or  attorney  iu  any  claim  against  the  Government  while 

in  its  employ.    Sec.  5498,  R.S - 32 

Embezzlement  by  guardian  of  pension  money  of  ward.    Sec.  4783,  R.  S..  28 

Receiving  fee  by  agent  or  attorney  in  excess  of  that  allowed  by  law. 

Sec.  4785,  R.  S.,  re-enacted  and  amended  by  sec.  3,  act  of  July 

4.1884 ^^ 
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Penalons.  Pa^e. 

Accrued,  reimbursement.    Sec. 4718, R.8 13 

Basiaof,  who  are  entitled.    Sec«. 4C92, 4693, R. 8 3,4 

Certificate  of,  to  be  forwarded  lo  pension  agent.    Sec.  476d,  R.  8 26 

Commencement  of,  in  caseH  arising  out  of  service  prior  to  March  4,  1861. 

Sec.  4713,  R.S 12 

Commencement  of,  in  cases  arising  out  of  service  since  March  4,  1861. 

Sec.  2,  act  of  March  3, 1«79 45 

Also  sec.  470D  (repealed) 79 

Commencement  of  increase  of,  for  specific  disabilities.    Sees.  4697, 4698, 

R.S 5,G 

Commencement  of  increase  of,  for  non-specific  disabilities.    Sec.  4698^, 

R.S 7 

Continnance  of .    Sec.  4733,  K.S 18 

For  long  naval  service.     Sees.  4756, 4757,  R.  S 23 

Half-pay,  rales  of.    Sec.  4727,  R.  S 23 

Increase,  commencement  of.     Sec.  4698^,  R.  S 7 

iDcrense  of,  how  to  apply  for 89 

Navy,  to  be  paid  out  of  naval  pension  fund.    Sec.  4755,  R.S 22 

Not  liable  to  attachment,  levy,  or  seizure.     Sec.  4747,  R.  S 21 

Not  to  be  applied  towards  liquidation  of  debt  due  the  Government.    Sec. 

4734,  R.S 18 

Not  to  be  pledged,  mortgaged,  sold,  assigned,  or  transferred.     Sec.  4745, 

R.  S.,  as  amended  by  sec.  2,  act  of  February  28, 1883 56 

One  only  allowable  at  same  time.     Sec.  4715,  R.  S 13 

Also  sec.  5,  actof  July  25, 1882 50 

Overpayment  of,  to  widows,  when  deducted    out  of  minor's  pensions. 

Sec.  4702,  R.  S.,  as  amended  by  act  of  August  7,  1882 51 

Payable  only  to  persons  entitled,  except  as  otherwise  provided.     Sec. 

47G6,  R.  S.,  as  amended  by  act  of  August  8, 1882.--. 53 

Payment  of,  to  bo  made  quarterly  by  check.     Sec.  4765,  R.  S 2) 

Rates  of. 

See  also  Pension  Agents. 

To  widows  of  soldiers  of  Indian  wars.     Sec.  4732,  R.  S 17 

To  Mexican  war  invalids.     Sec.  4730,  R.  S 17 

To  Mexican  war  widows.     See.  4731 17-69 

To  Mexican  war  survivors 69-70 

Ante- rebellion  pensions  governed  by  general  acts  passed  since  1861. 

Sec.  4712,  R.  S 11 

To  Navy  invalids  in  service  prior  to  March  4,  1861.     Sec.  4728,  R.  S-  16 

To  Navy  widows,  for  service  prior  to  March  4,  1861.    Sec.  4729,  R.  S.  16 

Governed  by  rank.     Sec.  4096,  R.  S 5 

§18  per  month,  division  of,  for  non-specific  disabilities.  Sec.  4699,  R.  S.  7 

St^e  Katks  of  Pensions. 
Resiuction  of,  not  to  be  made  except  upon  notice  to  ]>ensioner8.    Sec.  3, 

actof  June  21,  1879 46 

Renewal  of,  how  to  apply  for 

Restoration  of,  how  to  apply  for 

To  Indians  to  be  paid  in  standard  silver,  &rC.    Sec.  4766,  R.  S.,  as  amended 

by  act  of  August  8,  1882 53 

Unclaimed,  how  to  apply  for 

Under  special  acts.    See  Speciax  Acts. 

Vouchers  for,  post-dating  of,  prohibited.     Sec.  4746,  R.  S 90 
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Pension  Agencies.  I  age. 

EstablUhment  of.    Sec.  4760,  R.  S 28 

May  be  vmted  by  Commissioner  of  PensiouB  or  other  officer  of  Pension 

Bureau.    Sec.  4766,  R.  S.,  as  amended  by  act  of  August  8, 1832..  53 
Pension  Agents. 

To  send  quarterly  vouchers  to  each  pensioner.     Sec.  4764,  R.  S 25 

To  draw  check  to  order  of  each  pensioner.     Sec.  4765,  R.  S 25 

To  pay  pensions  only  to  persons  entitled;  manner  of  payment,  &c.    Sec. 

4766,  R.  S 25 

And  amendment  act  of  Aup^ust  8, 18t?2 53 

To  receive  from  the  Secretary  of  the  Interior  suitable  blanks  for  vouchers, 

ifec.     Sec.  4767,  R.  S 26 

Duties  of,  in  relation  to  fees  of  agents  and  attorneys,  fee  agreements,  &c. 

Sees.  4768,  4709,  R.  S 26 

Also  act  of  July  4,  1884 61 

Duplicate  checks  of,  how  issued  and  paid.     Sec.  4770,  R.  S.  (now  sec. 

3646) 26 

Appointment  and  term  of  office  of.     Sec.  4778,  R.  S 28 

And  act  of  March  8,  1878 39 

Bond  of,  &c.     Sec.  4779,  R.  S 28 

And  their  clerks  to  take  affidavits  without  fees.     Sec.  4784,  R.  S 28 

Pay  and  allowances  of,  act  of  June  14,  1878 41 

Sec.  l.uctof  July  4,  1884 60 

Act  of  March  3,  1883 66 

Vacancies  in  office  of,  how  filled.     Act  of  March  8,  1878 39 

tension  Notaries,  when  to  be  appointed.    Sec.  4714,  K.  S 12 

Persons  Entitled  to  Pension  {late  war  inralids). 

Sec.  4693,  R.  S 3 

Sec.  4722,  R.  S 14 

Sec.  4741,  R.  S 10 

Privateer  Pension  Fund. 

Secretary  of  the  Navy,  trnsteo  of.     Sec.  4758,  R.  S 23 

How  derived.     Sec.  4759,  R.  S 23 

Rate  of  interest  on.     Sec.  4760,  R.  S 24 

Prlvateersmen. 

Entitled  to  aid  from  privateer  pension  fund.     Sec.  4701,  R.  S , 24 

Injuries  received  by,  to  be  made  a  matter  of  record.     Sec.  4762,  R.  S....  24 
And  said  record  to  be  transmitted  to  the  Secretary  of  the  Navy. 

Sec.  4763,  R.  S 25 

Prize-Money  accruing  to  the  United  States  to  remain  a  fund  for  payment  of 

naval  pensions.     Sec.  4752,  R.  S 22 

Provisional  Alissouri  Militia,  when  and  how  entitled.     Sec.  4722,  R.  S....  14 

Provost-Marshals,  when  en  titled.    Par.  5,  sec.  4G93,  R.  S 4 

E. 

Rank.    See  Commission. 

Rank,  Relative.    See  Navv  Pensions. 

Rates  of  Pensions. 

For  total  disability.     Sec.  4695,  R.  S 4 

Shall  be  according  to  rank.     Sec.  469<i,  R.  S 5 

For  permanent  and  specific  disabilities.     Sec.  4697,  R.  S 5 

Sec.  4698,  R.  S 6 

Act  of  June  18,  1874(2) 35,36 

Act  of  February  28,  1877 38 

Act  of  June  17,  1H78 4^ 
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Rates  of  Pensions — Contiaued.  Pai^ 

Act  of  March  1,1879 45 

Act  of  March  3,  1879 46 

Act  of  June  16,  1880 47 

Act  of  March  3, 1883 56 

Act  of  March  5,  1885 66 

Act  of  JaDiiary  29,  1887 69-70 

Reduction  of  Rates  of  Pensions  not  to  be  made  excepx  upou  due  notice  to 

peDBioners.     Sec.  3,  act  of  June  21,  1879 46 

Regulations  relating  to  Army  and  Navy  Pensions.    See  Forms  and  Ix- 

8TRUCTI0XS. 

Reimbursement    Sec.  4718,  R.  S 13 

Remarriage. 

Adulterous  cohabitation  of  widow  forfeits  pension.     Sec.  4702,  K.  S.,  as 

amended  by  act  of  August  7,  1882 51 

Of  widows,  dependent  mothers,  and  dependent  sisters  forfeits  pensioo. 

Sec.  4708,  R.  S 11 

Revenue  Cutters,  ofiBcers  and  seamen  of,  when  entitled.    Sec.  4741,  R.  S. ..         19 
Revolutionary  War. 

Title  to  pension  on  account  of  service  in.     Sec.  4742,  R.  S 12? 

Evidence  necessary  to  establish  claims  for  pension  on  account  of  service 

in.     Sec.  4743,  R.  S 19 

Widow  of  soldier  of,  entitled  to  what  rate  of  pension.    Sec.  4712,  R.  S...  11 

Also  sec.  6,  act  of  March  9,  1878 39 

s. 

Servioe,  period  of.     Sec.  4701,  R.  S 8 

Sendee  Pensions,  War  of  1812.    See  War  of  1812. 
Sick  Furlough.    See  Furlough. 
Siok-Leave.    See  Furlough. 
Sisters,  Dependent 

Remarriage  of,  works  forfeiture  of  pension.    Sec.  4T03,  R.  S 11 

See  also  Brothers  and  Sisters. 
Slaves.    See  Colored  Soldiers. 
Soldiers*  Homes. 

Pensions  to  inmates  of,  how  paid.     Sec.  2,  act  of  February  26, 1881 47 

Actof  August  7, 1882 51 

Act  of  March  3,  1883 57 

Soundness  of  applicants  for  pension  at  enlistment  to  be  presumed.    Act  of 

March  3,  1885 66 

Special  Acts. 

Pensions  granted  by.    Sec.  4720,  R.  S 14 

Equalization  of  rates  of  peosions  under.     Act  of  June  6, 1874 35 

Pensioners  under,  cannot  receive  an  additional  pension  under  the  general 

law.    Sec.  5,  actof  July  2.5,  1882 50 

Special  Examiners  and  Special  Examinations. 

Sec.  4744,  R.  S 20 

Also  amendment  thereto,  by  sees.  2  and  3,  act  of  July  25,  1882 48,49 

See  also  appropriation  act  for  1883 55 

Surgeons,  Civil.    See  Examining  Surgeons. 

Surgeons,  Qualified.    See  Examining  Surgeons. 

Survivors  of  the  War  of  1812.    See  War  of  18812. 

Survivors  of  the  Mexican  War 69 
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T. 

t^e  of  Right  to  PenBions.  Page. 

Basis  of.    Sec.  4692,  R.  S 3 

Persons  who  have,  enamerated.    Sec.  4693,  R.  8 3,4 

Sec.  4722,  R.  S 14 

Sec.  4741,  R.  S 19 

Mexican  war  survivors 69 

u. 

Xsclaimed  Pensic  ns,  how  restored.    Sec.  4719,  R.  8 13 

Tiiited  States  Courts  authorized  to  issue  subpceuas  for  witnesses  in  pension 

cases.     Sec.  3,  act  of  July  25,  1882 49 

Y. 

Veteran  Furlough.    Sec.  4700,  R.  S 8 

^onohera. 

Blanks  for,  how  to  be  printed.     Sec.  4767,  R.  8 26 

Post-dating  of.    See  Penalties. 

Quarterly.    See  Pension  Agents. 

w. 

Var  of  1812. 

Pensions  for  service  in,  and  rates  of.    Sees.  4736,  4737,  4738,  4739,  and 

4740,  R.  S 18,19 

See  also  act  of  March  9,  1878 39 

Vho  may  have  Penaions.    See  Title  or  Right  to  Pensions. 
Vido'ves. 

Basis  of  title  of,  to  pensions.    Sec.  4702,  R.  S 8 

Amended  by  act  of  August  7,  1882 51 

Increase  of  pensions  to,  on  account  of  minor  children.    Seo.  4703,  R.  8..  8 

Remarriage  of,  forfeits  their  pensions. 

Seo.  4702,  R.  S.,  as  amended  by  sec.  2,  act  of  August  7, 1882 51 

JJ«o,  sec.  4708,  R.  S 11 

Of  colored  and  Indian  soldiers.    Sec.  4705,  R.  8 9 

Of  soldiers  of  the  war  of  1812.    See  War  of  1812. 

Cannot  receive  pensions  for  the  same  time  that  their  husbands  received 

one.    Seo.4735,R.  S 18 

And  minors  of  officers  and  seamen  in  the  Navy  disabled  prior  to  March  4, 

1861.    Sec.4729,R.  8 16 

And  children  of  regulars  and  volunteers  in  the  Mexican  war.    Sees.  4731 

and  4732,  R.  8 17 

Of  Revolutionary  war  soldiers,  evidence  necessary  in  claims  of.    Sec. 

4743,  R.S 19 

Of  soldiers  of  Indian  wars.    Sec.  4732,  R.  S 17 

Open  and  notorious  adulterous  cohabitation  of,  forfeits  pension.    Seo.  2, 

act  of  August  7,  1882 51 

Can  receive  the  pensions  of  their  husbands  during  period  of  latter's  in- 
sanity or  imprisonment  for  crime.    Act  of  August  8,  1882. 54 

Of  soldiers  in  Florida  war.    See  Florida  War. 

Of  survivors  of  the  Mexican  war 69 
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